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Introduction

The joint commenters, representing the owners and managers of multi-unit properties,! urge

the Commission to confine any rules adopted in this proceeding to the scope of Section 251(d)(4) and

to avoid defining access to rights-of-way in such a manner as to infringe on the property rights of

owners of multi-unit properties as has been suggested by AT&T and MFS Communications, among

others. Any definition of rights-of-way that would permit mandatory access to multi-unit buildings by

telecommunications providers would lead to a taking of private property under the Fifth Amendment

and would plainly exceed the Commission's statutory authority. Section 251 and Section 224 provide

the Commission with jurisdiction solely over LECs and utilities, not building owners.

1 The commenters are more particularly identified in footnote 1 of their comments filed on
March 18, 1996 in Docket No 95- 184.
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I. ANY ATTEMPT BY THE COMMISSION TO DEFINE RIGHTS-OF-WAY TO
INCLUDE PROPERTY OWNED BY ANY PERSON OTIIER TIIAN A LEC OR
UTD.JTY WOULD INFIUNGE ON TIlE OWNER'S RIGHTS AND WOULD RAISE
SERIOUS FIFl1I AMENDMENT TAKINGS ISSUES.

AT&T, MFS Communications, and NextLink Communications (sometimes collectively

referred to herein as "AT&T et al ") have taken advantage of the NPRM herein, based on competitive

access obligations of LECs, to request that the Commission interpret the term "rights-of-way" in a

very broad manner, so as to infringe on or even completely disregard the rights of non-LEC, private

property owners who have granted limited access to particular LECs for purposes of providing

telephone services. Specifically, AT&T has requested that the Commission define rights-of-way to

include "not only easements across land, but also entrance facilities, telephone closets or equipment

rooms (e.g. within commercial buildings or multi-unit dwellings); cable vaults, controlled environment

vaults, manholes, or any other remote terminal ... and any other pathway (or appurtenance thereto)

owned or controlled by a LEC." (AT&T Comments, at 15 [emphasis supplied]) MFS

Communications similarly would have the Commission define "rights-of-way" to include "cable

entrance ways into buildings, telephone equipment rooms and wiring closets, and LEC-controlled

risers, conduits, and lateral ducts within the common areas ofmulti-tenant buildings and within LEC

premises." (MFS Communications Comments, at 9 [emphasis supplied]) Finally, NextLink

Communications suggests that the term "rights-of-way" covers" ... a variety of public and private

properties... " and that the "... Commission's rules, therefore also should be explicit in defining a

right of access to a broad range of properties." (NextLink Comments at 5)
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A. Mere Occypancy by a LEC does not EQuate to Control by aLEC.

AT&T et al. fail to make the distinction in their proposed definition between mere occupancy

of, and legal control of, a right-of-way in a multi-unit building. State law will determine ownership

and control of property. 2 However, state law typically distinguishes between ownership and mere

occupancy of a right-of-way U, a telephone closet). The right to occupy property, by itself, does

not provide the LEC with either legal ownership or the right to control the right-of-way.3 Such

rights reside with the owner of the building unless specifically surrendered to the LEC via a lease

agreement or some other form of contract. Mere occupancy does not imply either ownership or legal

control. Instances in which a building owner actually cedes control to a LEC are rare at best, and, in

any event, are subject to state property laws. Thus, any attempt to adopt a definition of rights-of-way

that includes areas in buildings, that, while merely occupied by LECs, are owned by building owners,

would effect a taking of the building owner's property rights under the Fifth Amendment. Even a

definition that is confined to those rare instances in which actual control has been ceded may effect a

taking of property rights protected under the Fifth Amendment.

2 Historically, the term "control," as used in Section 224, has commonly been applied to
agreements between pole-owning utilities whereby a telephone company obtains control over the
"communications space" on electric utility-owned poles, defined in accordance with applicable safety
codes. The term "control," in the context of Section 224, has never been applied to a premises
within a building owned by a third party but occupied by a utility or a telephone company under lease
or other agreement with the owner.

3 Thus, NextLink Communications' assertion that LEC- controlled facilities should "guarantee[s]
access, for instance, where a utility or incumbent carrier has a right of entry agreement, an easement
or a governmental franchise" (NextLink Communications Comments, at 5 fn. 3) can be true only in
instances where the terms of such entry agreement, easement or franchise specifically authorize it to
afford access to other telecommunications providers, (Le. give it the right to "control" versus the
right to "occupy" such facilities)
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B. The Commission has No Jurisdiction Over Building Owners.

The Commission has no jurisdiction over building owners either under Section 251, as added

by the 1996 Act, or under Section 224, as amended by the 1996 Act. In these sections, Congress

uses the term "rights-of-way" in the context of ownership of LECs or control by utilities,

respectively. Building owners are neither LECs nor are they included in the definition of "utility"

contained in Section 224.4 Section 251 only authorizes the Commission to exercise jurisdiction over

LECs5 and Section 224 only authorizes the Commission to exercise jurisdiction over utilities -- and

then only in the event that the state has chosen not to regulate such utilities. Neither term embraces

private property owners.

AT&T et al. 's attempt to expand the reach of Section 224 contradicts Congressional intent to

narrow the reach of the term "utility" in the 1996 Act. AT&T et al. fails to recognize that the l04th

Congress, in making pole attachments mandatory,6 narrowed the definition of subject utilities from

that in the 1978 Act which had broadly defined utility as "any person whose rates or charges are

regulated by the Federal Government or a State and who owns or controls pole, ducts, conduits, or

rights-of-way used, in whole or in part, for wire communication. "7 Further, since Section 224

4 "The term 'utility' means any person who is a local exchange carrier or an electric, gas, water,
steam, or other public utility, and who owns or controls poles, ducts, conduits, or rights-of-way used,
in whole or in part, for any wire communications. Such term does not include any railroad, any
person who is cooperatively organized, or any person owned by the Federal Government or any
State." 47 U.S. C. § 224(a)(1.

5 1996 Act, §251 (d).

6 Cf. FCC v. Florida Power Com., 480 U.S. 245 (1987), where the U.S. Supreme Court held
that previously Section 224 regulated only utilities that had themselves already decided to allow pole
attachments and that "nothing in the Pole Attachments Act [Section 224] as interpreted by the FCC in
these cases gives cable companies any right to occupy space on utility poles or prohibits utility
companies from refusing to enter into attachment agreements with cable operators." Id. at 241.

7 P.L. 95-234 (1978), as amended P.L. 98-549 (1984).
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reaches only utilities whose poles and rights-of-way are used "in whole or in part, for ... wire

communications," it is clear that Congress intended the requirements of Section 224 to apply only to

wire communications service providers. Clearly, building owners, as such, are not wire

communications service providers. Furthermore, given Section 251 's incorporation under Part II

"Development of Competitive Markets" it is likely that Congress in 1996 fashioned the Section 224

amendments in reliance on the well-established antitrust doctrine that requires owners of "essential

facilities" to provide access to such facilities to their "competitors." Cf. United States v. Terminal

R.R. Ass'n of St. Louis, 224 U.S. 383 (1912).

MCl's comment that building owners must treat all would-be telecommunications providers in

a nondiscriminatory fashion seems to suggest that the Commission should regulate building owners.

Once again, the statute contains no authority for the Commission to exercise jurisdiction over building

owners. Therefore, the Commission has no authority to act on this suggestion. Nor need the

Commission attempt to supplant the marketplace, since unlike the local telecommunications market

which has been perceived by Congress to require legislative mandates regarding competition in Title I

of the 1996 Act, the real estate market has been and continues to be highly competitive for the

reasons set forth in the comments and reply comments of BOMA, et al, in Docket No. 95-184, copies

of which are attached hereto.

Finally, separate and apart from the Commission's clear lack of jurisdiction over building

owners under Section 251 and Section 224 cited above, the Commission lacks jurisdiction over

building owners qua building owners in any context. See Comments of BOMA, et al., in Docket 95­

184 at 4.
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C. Any Commission Interpretation of the term "Rights-of-Way" to Permit Mandatory
Access Violates the Owner's Property Rights.

AT&T et al. 's broad definition of "rights-of-way" fails to explicitly recognize or

accommodate the property rights of building owners. A LEC's access to private property, including

the occupation of a telephone closet or other facility on such property, is typically an easement

implied solely by virtue of the building owner's consent to the LEC's use of such space. Where there

is a written agreement between the telephone company and the property owner, it typically does not

contain a right to sublease. Landlords do not generally allow providers unknown to them and

unapproved by them to do work on their premises. In any case, the telephone company generally has

no power to sublease or to control the leasing of the space it occupies in multi-subscriber buildings.

As discussed in Section LA. supra, mere occupancy of space pursuant to a lease does not constitute

control of the occupied space. No other entity may occupy such an easement unless the building

owner specifically permits the other entity to occupy the space as well.

Thus, any attempt by the Commission to define "rights-of-way" by regulation in a manner

that would effect mandatory access to a multi-unit building without the building owner's consent

raises serious takings issues. Moreover, the statutory language does not authorize the Commission to

effect a taking of private property either explicitly or implicitly. Such Fifth Amendment issues are

similar to the ones raised by those commenters in Docket 95-184 who desired mandatory access to

multi-unit buildings for inside wiring purposes. See Comments and Reply Comments of BOMA, et al....:.

in Docket 95-184, attached hereto.
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II. TIlE COMMISSION NEED NOT ADOPT A UNIFORM RULE PREEMPTING STATE
PROPERTY LAW DEFINITIONS OF RIGHTS-OF-WAY

Nothing in the Communications Act, as amended, requires the Procrustean one-size-fits-all

approach to access, overriding legal rights defined by state law.

A. Section 224 Does Not Embrace Federal Universality.

Section 224(c)(l) of the Act endorses diversity by providing provides that "[n]othing in this

section shall be construed to apply to, or to give the Commission jurisdiction with respect to rates,

terms and conditions, or access to poles, duets, conduits, and rights-of-way as provided in subsection

(f), for pole attachments in any case where such matters are regulated by a State."

Congress has recognized the states' authority to regulate pole attachments and has specifically

excluded Commission regulation in instances where states have chosen to regulate such attachments.

Thus, contrary to AT&T's suggestion of a Commission definition of rights-of-way, the language of

Section 224 -- to the extent it is referenced in Section 251(b)(4) -- effectively precludes the

Commission from promulgating a uniform rule that would preempt state property law definition of

rights-of-way.

Given Congressional recognition of state regulation, it is plain that Congress intended to allow

state property laws to continue to govern ownership and control of rights-of-way. Section 224

contains no express language to suggest that Congress intended to preempt state property laws, and

neither is there any implied preemption of such laws. 8 Thus, the Commission cannot give credence

8 Implied preemption could occur in only two ways: either by actual conflict between federal
and state or local law, (see CAPital Cities Cable. Inc. v. Crisp, 467 U.S. 691 (1984); or by an
expression of congressional intent to preempt an entire field of regulation. See Rice v. Santa Fe
Elevator Corp. 331 U.S. 218 (1947). Neither is applicable here.
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actually owned by a LEC. This is so particularly in light of the fact that unqualified "ownership" is

typically more clear-cut and subject to fewer variations under state law than is "control".

CONCLUSION

The Commission should take official notice of the comments and reply comments of BOMA,

~, filed in Docket No. 95-184, on March 18, 1996 and April 17, 1996 respectively, and should

not implement rules under this NPRM that violate building owners' property rights.

Respectfully submitted,
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Itppmary

The cO'IDIenters welcome the prospect of a rationally de­

regulated market place for telecommunications services. our

customers -- our tenants and prospective tenants -- are demandinq

and enjoyinq this kind of derequlated market for many services,

includinq of course, telecommunications services. Just as the

telecommunications industry will be revolutionized, and

Ultimately improved, by competitive opportunities, our industry

racoqnizes opportunities in increased customer sophistication and

demands for new telecommunications services. Indeed, these

demands will ba (and already are) providinq opportunities for our

businesses to compete, one aqainst the other, for market share.

Our members aqgressively market the characteristics of their

properties, includinq telecommunications services. These



comments include a detailed discussion of the manner in which the

real estate markets have responded and are respondinq to the

proliferation of new telecommunications providers and the market

forces that define this response (Point rv(A).

The benefits to our customers -- consumers, if you will

of the new competitive pressures unleashed by the efforts of

Congress and the FCC are clear. As an industry, we are,

therefore, at a loss to understand how the Federal communications

Commission could rationally interject a static requlatory reqime

at the inter.ection between our business and the telecommunica­

tions revolution. A8 set forth in the.e comments, constitutional

and policy considerations weiqh heavily aqainst FCC-qenerated

ground rules reqardinq the terms of telecommunications campanie.'

access to and their hiqhly profitable use of the real estate

owned and managed by our respective members.

Any attempt by the Commi.sion to mandate access to 1IlUltiple­

unit buildinqs by telecommunications providers -- whether UDder

the quise of defining demarcation points or otherwise -- would

lead to a taking of private property under the Fifth AIleIlcmant

and would plainly exceed the cOIDIlission' s statutory authority.

The U.s. SUpreme court has held in Lprl¢j;g v. TelePrgapTer

Mlnhat;aD, 458 U.S. 420 (1982), that any regulation allowing a

talec01llllUnications provider to emplace its cables in, on, or aver

a private multi-t:anant building i. a governmental taking.

COngress has not given the commission the power of emin.nt
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domain; COngress has passed no leqislation that would allow the

Commission to obliqate the United states to respond in damaqes in

the Claims Court for such a taking; and any such attempt by the

Commission to tapose such an unCudgeted fiscal liability on the

federal treasury would violate the Anti-Deficiency Act of 1870,

now 31 U.S.C. S 1341. A previous Commission attempt to force

even carriers sUbject to the Communications Act to make their

central office buildings available to competing carriers has been

rebuffed in the courts. ~ Bell Atlantic v. ~, 306

U.S.App.D.C. 333, 24 F.3d 1441 (1994) (central office co­

location). ~e Commission's power over non-carrier build1nqs is

even less than the Commission's power over building in SUbject

carriers' requlated rate bases. Moreover, the Commission would

not be prepared to undertake the case-by-case adjUdications

necessary to fix just compensation for multitudinous takings.

(Points II and III)

Aside from the straight-forward Constitutional and juris­

dictional impediments to Commission regulation of access to

private premise., other considerations suqgest the benefit of an

unregulated approach. First, the nation's limited but growing

experience with unregulated (competitive) access providers makes

clear that there i. no need for the Commission to intervene on

the access iaaue. Access is adequately regulated by the market­

place, and only the market will be flexible enouqh to respond to

faat-ehanginq consumer needs and technological developments.

(Point IV[A]) Second, the Commission could not craft ona-size-
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fits-all requlations that would be superior to on-the-spot

management's re.ponsibility for particularized building safety

and cocle compliance, occupant security. Indeed, etfective

management of the property, including a~location of limited duct

and riser space and prevention of physical interference between

competing providers is all demanded by the nature of the real

estate busine•• and its re.ponsivene.s to tenant concerns. (Point­

IV[Bl)

Accordingly, the Commission should (1) decouple the acc••s­

to-property and the demarcation-point issues, (11) abandon any

ai:tUlpt 1:0 deal with the tormer, and (lii) adopt rule. for the

specific demarcation point and other wiring issue. raised by 'the

HPRM that reflect the realities of the diverse physical and

market characteristics of multiple-unit buildings. (Points I and

V)

* *
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Introduction

The joint commenters, representing the owners and managers

at multi-unit properties, 1 urge the Commission not to attempt to

adopt rules purporting to confer on telecommunications providers

any rights at access to private otfice buildings, condominiums,

coSp buildings, and apartment buildings and complexes. To force

the emplacement at telecommunications providers' wires and other

11 1!ba j oint co~tars are the Buildinq owners and Manaqers
Aasociation International ("BOMAn), the National Realty

COmmittee ("NRC"), the National Multi Houainq Council ("lOIRC"),
the National Apartment AIIsociation ("BAAn); the Institute of Real
Eatate Manaq81llent ("IREK"), and the National AIIsociation of Home
Builders ("RABB"). Pounded in 1907, BOMA is a federation at
ninety-eight local aaaociations repre.entinq 15,000 owners and
~s of ovu six lIillion lIqQare f_t of ce-arcial properties
in North Allarica. DC serves as Real Eatate's roundtable in
Washinqton for national policy i.sues. NRC mambers are America's
leadinq real estate owners, advisors, builders, investors,
landers, ancl manaqers. lIKHC represents the inter_ts at more
than six hundred of the nation's largest and most respected firms
involved in the multi-family rental housinq indUStry, inclUding
owners and manaqers of cooperatives and condominiums. NAA is the
largest industry-wide, nonprofit trade association devoted solely
to the needs of the apartment industry. The IREM represents
property manaqara at multi-family residential otfice buildings,
retail, industrial and homeowners association properties in the
u.s. and canacia. NUB is a trade as.ociation represantinq the
nation's housinq industry. NARB's 185,000 member firms are
involved in the development and construction at single flJllily
housing, the production and manag81llent of mUlti-family housing,
and the construction and management of light commercial
structures.

1!be joint CC1II1Il8nters are also filing comments currently in
the Commission's cable home wiring rulemaking in Docket No. 92­
260 and, in a. t:hi.rd filing, are sUbmitting cOllbined comments in
this docket and Docket No. 92-260 reqarding the regulatory
flexibility analyses required by P.L. 96-354, 5 U.S.C. S 601 .t
USl·



facilities on the private property of others would constitute an

unconstitutional taking in violation of the Fifth Amendment.

Moreover, the Commission lacks even colorable statutory

authority to requlate the emplacement of wires, etc., in or on

private buildings. The Commission's requlatory jurisdiction over

d..arcation points is limited to the offerings of common carriers

under Title IX and to the activities ot cable operators under

Title VI. Building owners are neither common carriers nor cable

operators. Accordingly, the Commission should abandon any

attempt to deal with access to private property and should

reflect in it:s rules reqardinq demarcation and related i.su.. the

realities of the marketplace.

:t. .. eel IIC"%OII 8IlO1JL1) DBC01JnII '!JIB ~.a-'!O-no»Baft DnB
.... '!JdI D8aIlQ'nOll lPC)DI'f Iaans UD DDL OIILY 1IftII '!JIB
aftJlR.

~e notice ot proposed rulemakinq herein (FCC 95-504)

unnecessarily combines the two distinct issues of demarcation

points and access to property. The notice has the matter

backward to the extant that it as.umes that placement of the

duLareation point raqulates access to privat. property. D1 fact,

it· is proparty accass that may influence where demarcation point:s

should be located for regulatory purposes.



A. The co..issioD'S D...rc.~ioD Powers are Limited to
C&r:iers aD4 cable opera~ors.

T.he commission's powers to establish demarcation points for

telephone and cable purposes are circumscribed by their

respective statutory ori;ins. T.hese two statutory bases ;ive the

Commission no jurisdiction over the owners of private buildinqs:

1. The COmmission's power over telephone wirinq derives

from its historic powers to requlate the offerinq of, and to

prescribe the accountinq for, telephone company services under

Section 203 and 220 of the Act. The Commission's jurisdiction

under Title n extends only to "common carriers exclusively • •

., and no1: even all of these." aaa pennsylyania R.R. v. p.y.e.

gf Obig, 298 U.S. 170, 174 (1936). The jurisdictional predicate

for Title I:I jurisdictions is common carriaqe. 14. at 175. :It

qoes without sayinq that buildinq owners are not carriers, so the

Commission's jurisdiction with respect to them is just that much

more remote.

2. The C01IIIIlission's power over cable wirinq derive. from

its authority to prescribe rules for abandonment of "cable

installed by the cable operator within the premises" of a

subscriber. _ Sac1:ion 624 (i) of the cable Act, as added by

Section 1& (4) of the 1992 Act. Buildinq owners and operators, ..

sUch, are not cable operators.
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B. ~. Co..iaaion Lacks Authority ov.r Buildinq own.r. an4
....q.r. Generally.

The scope of the Commission's jurisdiction is limited by

Section 2(a) of the Act, 47 U.S.C. § 152(a), to interstate com­

1Il\U1ication and "t.o all p.rsons engaged .•• in such communication

•••• [and] to all persons engaged .•• in providing [cable]

..rvice, and to the facilities of cable operators which relate to

such service, .. provided in title VX." Accordingly, the

Commission's exercise of jurisdiction under Title II with regard

to telephone inside wire is limited to the bundling and booking

of telephone companies' inside wire. Similarly, the Commission's

exercise of jurisdiction with r8qard to cable wirinq is Uai'tac:l

to abandonment pursuant to Section 624(i) of the Cable Act, 47

u.s.c. S544(i).

Buildinq owners are neither carriers nor cable operators.

If the commission lacks jurisdiction over cantral ottice

buildings on the regulated books of fully sUbject carriers, ...

Bell Atlantic v. fCk, supra, then a ~o~iori it lacks

jurisdiction aver the private property of building owners, who

are neither carriers nor cable operators. More qanerally, the

C01llJllissian lacks jurisdiction over real property ownership, aven­

when used in a. rtlfJUlated activity. bA BAgentl v. <;anpll, 338

U.S. 586 (1950); Badio station WOW v. Jpbnspn, 326 U.S. 120

(1945); B.ll Atlantic, supra.



Neither of the Commission's powers to determine demarcation

points -- ita power over the booking and unbundling of inside

wiring and its power over cable abandonment -- confers on it any

power to give private companies any access to the private

property of others. Significantly, Section 259 and 271(c), added

this year by P.L. 104-104 -- to the extent they do so apply

only to local exchange carriers. Accordingly, there is no

logical basis for the Commission to couple access-to-property

issues with demarcation points. The commission should decouple

the access issue from the demarcation-point issues and deal only

with the former.

IX. OOMMI••XDII- .,. ACCZ8. TO PIlrn.~Z PIlOPDn VIOLA'R8 TJD:
0WIiD8' nfta D'1' UGHS.

Any attempt by the Commission to compel the owners of multi­

unit buildings to allow access to, and occupation of, their

buildings by third-party telecommunications providers and their

facilities would violate the owners' rights under the Fifth

Amendment. Involuntary _placement of wires would be "taking"

within the meaning of the Fifth Amendment subject to the

requirement for compensation. 2

For the commis.ion to mandata acce.. for telecommunications

providers' cabl.. in and on private buildings would be just aa

11 Aa the court aid in _wz d. An.llpp v. lIinbwgar, 240
U.S. App. D.C. 313, 317 n.9!, 745 F.2d 1500, 1524 n.95 (1984) (an
bane), Dc.tld on ••E ar0unds, 471 tJ~S. 1113 (1985), "the
fundamantal first question of con.titutional right to take cannot
be evaded by offering 'just compensation'."



unconstitutional aa the New York statute that the Supreme Court

held to be unconstitutional because it permitted TelePrompTer to

run its coaxial cables in and on Mrs. Loretto's apartment

buildinq in New York city. ~ Loretto v. TIlePrompTer Manhattan

CATV corp., 458 U.S. 419 (1982).

A. co-wi..ion-aaDd.~ad WiriDq of priva~a Bui141Dqa Wou14
be all _arai.sibll "tteJ:1ll&J1ent Physical occupa~ion.II

Tha pbysical requirement that a landlord permit a third

party to occupy space on the landlord's premises and to attach

wires to the buildinq plainly crossls that clear, briqht lint

between permissible regulation and tmpermiss~ble takinqs.

Wbere t:he "character of the qovernmantal action, It t:ha

SUpreme court has said, ..1s a permanent physical occupation of

property, our calle. uniformly have found a taking to the extant

of the occupation, without regard to whether the action achiev_

an important public benefit or has only minimal economic impact

on the owner. 1t LQretto, supra, at 434-35 (emphasis supplied),

citing Plnn C.nt;al Transportation Co. v. Nlw York City, 438 U.S.

104, 124 (1978).3

U In PIon cart"l 'the SUpr_ Court had observed t:hat there
was no "_t: fD1:1lUla" for datara1Dinq whether aD econOllic

takinq had occurracl and that tha Court 1IlWIt enqa;a in
"..santially ad hoc, tactual inquiries" lookinq to tactors
inclucU.nq t:be~c iJlpact aDd t:ba charactE of tba C)OVRnMDt
action. 1fD Rah 6a1:ailMl 1Jaquiry is nquirad .en tbera J.. a..
pe.ntaD8Zlt ;lJys1cal occupation. m. at: 426.
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B. ~orca4 carrier Ace... satisfies the Laqal T••t for aD
uacoD.titutioaal Takinq.

No de minimis test validates physical takinqs. The size of

the affected area is constitutionally irrelevant. In Loretto,

supra, at 436-37, the court reaffirmed that the "the riqhts of

private property cannot be made to depend on the size of the area

permanently occupied." 14. at 436-37.

The access contemplated by the Commission notice is leqally

indistinquishable from the method or use of intrusion in Loretto,

where the court found a "permanent physical occupation" of the

property where the installation involved a direct physical

attachment of plates, boxes, wires, bolts and screws to the

buildinq, completely occupyinq space ~ediately above and upon

the roof and alonq the buildinqs' exterior wall. 14. at 438.

Loretto settles the issue that qovernment-mandated access to

a private property by third parties for the installation of

telecommunication wires and hardware constitutes a takinq,

reqardless of the as.erted public interest, the size of the

affected area, or the uses of the hardware. In takinqs there is

no constitutional distinction between state requlation (Loretto)

and federal regulation (FCC proposed rulemakinq).

c~ "hac COIlp_,ation" for the '!aJtiDq Require.
"aort to Market priciDq.

~e takinqs objection to Commission-mandated access to

private property cannot be avoided by requirinq the telecommuni-



cations benefitted thereby to make a nominal payment to the owner

for access. In Loretto the New York statute at issue provided

for a one-dollar fee payable to the landlord for damage to the

property. The Court concluded that the legislature's assignment

of damages equal to one dollar did not constitute the "just

compensation" required by the constitution.

While LorettO does not address the question of whether the

invalidity of a taking is avoided by payment from a third party,

other courts have held that takings to benefit a private

telecommunications provider are SUbject to heightened scrutiny.

I&a LiDling v. BOWArd Ros. Alspciates, 442 Mich. 626, 639, 502

H.W. 24 638, 645 (1993). AMTRAK's condemnation and conveyance

of ~e Boston & Maine's connecticut River railroad tracks to the

cantral of Vermont Railroad after payment of compensation was

narrowly upheld on the technicality that the condemnation was

under the adjUdicatory oversight of the Interstate COmmerce

Commission. Nat'l R.R. Passenger Corp. v. Boston & Main., 503

U.S. 407, l12 S.ct. at l403-04 (1992). That degree of

governmental involvement is not contemplated here.

'l'h8 practical point is this, xiL" t:hat the commis.ion

cannot prescribe a nominal amount as compensation tor acce.. -­

the affected property owner is constitutionally entitled to

aoapensation _asurad aqainst fair market value. ..~ v.

Cgmmgditie. Trading Corp., 339 U.S. 121, 126 (1950) (current

arket value); Ball Atlantic, gpra, at 337 n.3, 24 r.3cl at- 1445

8-



n.J. Is ascertainment of the disputed market values of differing

impingements on large numbers of highly diverse commercial and

residential properties something that either the Commission or

the courts are ready to handle?

1%1.~••• D%D Bot' Clan '!JIll CCWIIlaa:EOJI POWa TO COIm_ATB011_ J'OIt. lfJIL""'Ica.~%Q118 CULl: BIlPuce OJI 'rDJ:1l
ftOPDft unoUT ftBDt COll8JD1'l.

A. congr..s Di4 Hot Give tbe co.-i.sion tbe Power of
aiDeDt DoIIain.

As the D.C. Circuit made clear in Bell Atlantic, supra, the

COngre•• did not confer the power of eminent domain on either the

commission or i~ regulatee.. Inde.d, even in the former Post

Roads Act,4 COngress itself made no attempt to confer such

authority on talecommunications providers. In City of st. Lguis

v. ".tern an. TIl. Cg~, 148 U.S. 92, 13 S. ct. at 488-89 (1893),

the Court made it. perfectly clear that even congressional

authorization of carriers' use of public rights-af-way did not

carry with it the power to take non-federal property without

compensation. See Western Un. Tel. Co. v. Pennsylvania B.R., 195

u.s. 540 (1904), citing we,tarn Un. Tel. 00. v. AnD Arbor By.,

178 U.S. 239 (1900).

Where a takinq of real property tor public uses is involved,

the usual procedure is for the Department of Justice to initiate

11 The Poat Roads Act of la66, R.S. 5263, lSi sag., u aaended,
formerly cla,sitied to 47 U.S.C. 5S L et slg., was repealed

by the Act of JUly 16, 1947, 61 Stat 327.
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