
(affectinq the marketability of the property), but the hole in

the sidinq creatad a structural defect that allowed water to

aolleci: behind the sid.1nq. The buildinq owner was able to

resolve the mai:i:er under the terms of its carefully-negotiated

aqreeaani: with the operator. If the commis.ion ;rants operators

'the r1c;ht of acce•• , however, builc1inc; owners may find thai: they

cannot rely OD such aqreements any lonc;er.

5. Physical and eleci:rical interference b.tw.en
cpmpeting providers.

Allowinq a. l.aJ:'c;e number of comp8i:inc; providers acce.. to a

buildinq rai... the concern that service providers may damaqe the

~acilit:i.. o~ 1::enan1:s and of other providers in the course of

installation and. maintenance. It: also POs.s a siqniticant thr_t

to the quality of siqnals carried by wiring within 'the buildinq.

co.pa1:itiva pr••aure. may induce s.rvice providers to iqnore

ahieldinq and siqnal leakage requirements, to the detriment of

other service providers and tenants in the buildinc;. or they may

accidentally cut or abrade wirinc; installed by other service

providers or occupants.

The bailc!inq operator is the only person with the incentive

to protect: tha interests of all occupants in a buildinq.

Individual occupants are only concerned with the quality of their

own sarvice, and service providers are only concerned with the

quality of service delivered to their own customers. The

commission cannot po.sibly police all of the.e issues
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effectively. Consequently, building operators must retain a free

hand to deal with service providers as they see fit. If one

company consistently performs sloppy work that adversely affects

others in the building, the building owner should have the right

to prohibit that company from serving the building. Otherwise,

the building owner will be unable to respond to occupant

complaints and will face the threat of lost revenue because of

matters over which it has little control.

In short, the associations' members are fully capable of

_eting their obliqations to their tenants and residents. As

keen competitors in the marketplace, they will continue to make

sure they have the services they need. It: is unnecessary for t:b.e

government to interjact iuelf in this field, and any action by

the qovernment is likely to prove counterproeluctive.

v. .. ae-I.IDa'. cc.aDaD auLB8 OB DDa.ltQ~IOB 1'0D1'l'8 U1D
DLa.UD %Ia_ aouLJ) UI'LBC': TIlE RDL:t'nZ8 a. 'rJIJ: Olt1DU\nmr
0" KULn~ B1J:tLnntGS.

As the joint CC1DDlenters noted at the outset, the CC1IIIission

has needlessly complicated the matter by tyinq the question of L

common demarcation point so closely to the is.ue of ace••••

Beyonel the COmmis.ion's concerns about a cable company's.

abandonment of its wirinq, or about what is tariffsd or not

tariffeel or put on a telephone company's books or unbUnelled, t:b.e

location of the demarcation point is not particularly

.ignificant. .ever1:hele•• , the commission is correct in

balievinq that there are concerns of more iJamacliate and pzoact:ical
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!aportance that do need. to be addressed., not just regarding the

d..arcation point, but regarding the related. issues raised. in the

NPRM as well.

A. De••rcai:ion Point.

In considering questions relating to the demarcation point,

the cOll1'llent&rs urqe the Commission to look at the matter from a

different perspective than it has in the past or than it did in

the NPRM. We agree that it would be loqical and beneficial to

have a single demarcation point for both telephone and cable

wiring, evan wlt:hout technological convergence. But the

ca-.afttars also baliave that the commission must consider not

just technoloqical is.ues but must also consider the nature of

the property in question. commercial and residential buildings

bave different talecommunications needs and will likely continue

to do so. rurtharmore, they are designed and constructed

differently, serve different needs and functions, and conform to

different ownership and use patterns.

Thus, the CODDIlenters sugqest the following:

o ~ere should be a uniform demarcation point for

all aa.aercial properties, and a different

demarcation point for residential properties.
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o In the case of commercial buildings, the

d..arcation point should be inside the premise.,

preferably at the telephone vault or frame room.

o For condominiums, the demarcation point should b.

located outside each resident's premises.

o Por high- and mid-rise apartments, there should b.

a single demarcation point located outside the

building if there is no on-site management, or

inside the building if there i. on-site

~agement. Building owners should have the right

t:o provide other arrangements, if they detaJ:1line

it i. in the best interests of their tanana.

o Garden apartments and other apartment complex••

present a different set of problems than urban

high- and mid-rise buildings. Therefore, for

apartment complexes the demarcation point should

be outside the building, a.t the complex owner's

property line.

a Mixed-use buildings illustrate the difficulty of

this problem; there should probably be at last twa

a.marcation paints, one inside the cammercial

portion of the buildinq, and the other for the
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residential portion. If the residential portion

ia a condominium, then each unit should have its

awn demarcation point. If the residential portion

is an apartment building, however, it may be

possible to have a single demarcation point for

the entire bUilding, but this depends on the

daaiqn of the building.

cc.aarcial buildings generally are owned by a single entity

and serve a number of different tenants, each of which occupies a

different proportion of the building's floor space and each of

which baa it:s awn peculiar talecommunications needs. commercial

tenants generaJ.ly ratain ownership and control aver wiring within

their daiaacl pr.us_, subj ect to the terms of their lease. And

aam.erciaJ. baiJ.dings are uaually desiqned to permit relatively

fast and inexpensive remodeling and rearranging of interior spaca

aa tenant's naeds change or new tenants move in. under these

cirCWlUltances, it would not be practical to eatablish a saparate

demarcation point for each tenant. Consequently, there must ba a_

single demarcation point for the buildinq, and it should be

located inside the premises, at a location desiqned for that

purpo.e, such CUI a telephone vault or frame room.

_ident1al buildings, howevar, are very different.

Although apartaant building. and cooperative. have a sinqle

ownar, condominiums do not. Furthermore, the internal structure

of a residential building is relatively fixed and not subject to

31



chanqe. For those reasons, it is more practical to establish

demarcation paints within a buildinq than it is in the commercial

context. This is certainly the preferred model for a

condominium, in which each unit owner holds title to his

premises.

In the case of an apart1llent buildinq, however, the matter is

more c01Ilplicated. There the buildinq owner holds title to the

entire buildinq. In addition, apartment buildinqs mayor may not

have on-site manaqament. Consequently, the 10q1cal demarcation

point in the apartment context may vary. In the case of a larqe

hiqh- or mid-rise buildinC) with on-site manaC)ament, the

duarcatien point should be inside the buildinC), as in the

cammercial context. l:f there is no on-site manaC)ement, the

owner'. need to maintain control over the property would

CJ8Derally dictate that the d81llarcation paint be on the outside of

the buildinC).

Garden apartments and other apart1llent c01llplexes present

another .et of issues. aecause they consist of multiple

buildinqs set on, in many cases, saveral acres of land, the

property owner 18 responsible for much mare than just what

happens inside the buildinC). The location of wires cro••inq tha

property raises safety and aesthetic concerns just as much as the

location of wires inside the buildlnC). The need te retain

can'trol over 'the land surrounding- the buildinqs as well as the
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buildinq. th....lv•• thus dictates that the d.marcation point be

.et at the property lin., and not at a buildinq.

Nevertheless, a buildinq owner may find that its tenants are

batter-served U they have greater control over their own wiring,

as in the case of commercial tenants. If so, the bUildinq owner

should be permitted to allow the establishment of individual

demarcation points outside each individual unit. Cooperatives

are particularly likely to fall into this cateqory, but many

apartment buildinqs may as well.

In short, the cluaarcation point should be set in a way that

reapects the ownership riqhts of the property owner and offers

aaximum flexibility for the efficient and effective manaqement of

1:11. property.

Finally, in ••tting the demarcation point for cable

television cabling, the Commission should take due account of the

signal leakaqe limitations of Sections 76.605(a) (13) and 76.610

.617 of its ~.. , 47 C.F.R. 5S 76.605(a) (13), 76.610-.617. This

concern was explicitly recoqnized in H.Rpt.l02-628 to accompany

H.R. 4850 at 118-19 (1992) in connection with section 624(i) of

the 1192 cable' Act, 47 U.S.C. S 544(1).

'!he HJIlD aaka whether the CODIlission should i.sue technical

ftanc1ardll tor connections. The COIIIIlenters believe that

CJOVernment act:ion in this regard i. unnecessary. As the
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Commission noted at paragraph 29 of the NPRM, the

telecommunications industry has already established standards

that are widely followed, and the commenters believe that it is

in the interests of the companies and their customers that they

continue to be followed.

c. aeqalation of wlrinq.

~e NPRM requests comment on whether the converqence of

cable and telephone technologies means that the current

approaches to regulating inside wiring for the two technologies

should be revised to reflect that convergence. ~is i. largely a

technical iaaue, but it also raises several nontechnical

concerns.

Technica~ly, the physical characteristics of wiring are

changing so rapidly that any kind of specification by the

COIImis.ion t:bat excluded new or more economical 1:ypes of wiring

or wireless connection would stand in the way of natural

evolution of the technology. Anyone who is familiar with the

variation of wiring for local area networks CLANs) will recognize

that there i. no "one size that fits all." Section 7· of the Act

provides that anyone opposing a variation on existing technology

has "the burden to demonstrate that such proposal is consistent

with the public interest." section 7"(a), 47 U.S.C. S" 157 Ca) •

Prom a non-technical standpoint, the industry is concernec:i

that any such rule. lIiqht iapose new obliqations on buildinq
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owners by requirinq them to take over ownership and control of

inside wirinc;. Soma building owners would walcome such an

opportunity, but others have no d.sire to enter into a new line

of business. BUildinC; owners will make these decisions on a

casa-by-case basis .a they consider the naeds of their tenants

and the mast efficient ways of accommodatinc; thosa n••ds. Aa

discussad in the tollowinq saction, ownership of insida wirinq

should ba • matter at private contract and state property law.

~a cammentars are also concerned that the Commission miqht

impose • huqe new expense on telecommunications service providers

and buildinq awnlirS by raquirinq ratrotittinq of existinq

b&1ildinqs. The C01IIIl8ntars baliev. such matters should be laft t:a

tha onqoinq diacuaaions re'lardinq aaendmants 1:0 the Mocial

Buildlnq COCla. ZXcept whare satety is involved, uumc1menta 1:0

the builciinq and electrical codes are seldom retroactive.

Further.more, .a discussed earlier in the context of the

demarcation point, there are SUbstantial differences betwe.n

reaidential and ca.mercial buildin'ls. While it may make sana. to

account for the convarqence in technoloqi.s, it probably dc_ not

-.Jte sans. t:c adopt uniform rules for all kinds at property.

Pinally, the cc.aanters note that the NPRM treats

residential and e:emaarcial build1nqs .s distinct entities.

H1xad-uae buildinqs, however, are beccminq increasinqly COIIIIOD

and must be considered in any raqulatory schUl••
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D. CDa~o.er Acee•• to wiring.

Tbe NPRK aaks a number of questions regarding who

should own inside wiring, who should have the right to acquire

it, and under what circumstances. All discussed above in other

con~e.ts in these comments, the answer to those questions lie. in

~e ownership of the property over which the wires run.

Commenters have no objection in principle to permitting a

customer to install or maintain its own wiring or buy the wiring

from a service provider for use in the demised premises, provided

~at the rights of the owner of the building and fellow-occupants

are t:aken into account.

under no cirCWlUltances, however, should a tenant's rights in

wiring ext:end. beyond. the limits of ~e demised premises, and a

tanant must be preclUded from interfering with wiring installed

1:0 serve other parties ~at happens to cross ~e tenant's

premises. In addition, the landlord must retain the right to

obtain access to the wiring and control the type and placement of

such wiring. This i. ...ential to address the safety and

management concerns discus.ed earlier; otherwis., for exaapl.,

the landlord would be unable to correct a fire cod. violation tor

improper installation of a cable, even though the landlord could

be found liable.

Furthermore, the owner of the preai... should have by
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contract a superseding right to acquire or install any wiring_

In any ca.e, a tenant's right to own, acquire or install wiring

should be governed by state property law and the terms of the

tenant's l_e.

Cgnclusion

~e camaiaaion should recognize that i~ lacks jurisdiction

to order the owners of mRlti-unit buildings to allow telecommuni

cations providers to emplace their facilities on private property

and that, in any event, t:here are sound and persuasive reasons

wby 1:b.e e-i••ion IIbould nat attampt to regulate access to

_It:i-t:anan~ talildinCJa.

AccoriiDCJly, t:he c01IIIlission should (i) decouple t:ha aac...

to-property and t:he demarcation-paint issues in its NPRK, (1i)

abandon any attempt to deal with access to private property, and

(lii) adopt rules for the specific demarcation paint and other

wiring issues raised by the NPRKthat reflect the realities of

t:he diverse physical and market characteristics of multi-tenant
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buildings.

Respectfully sUbmitted,

aA~
Nicholas P. Miller '-
William Malone
Matthew C. Ames

MILLER, CANFIELD, PADDOCK AND
STONE, P. L. C.

1225 Nineteenth street, N.W., # 400
Washington, D.C. 20036-2420
TP: (202) 785-0600
FAX: (202) 785-1234

Attorn",. tor
Iui1.ing 21m,," aNi IIMRIEI leMp-

1:It~ii;::~Mi.l==l
Matr1;Mnt AllSleilt;1.on.

Bltional Bulty e-in-.
""1;ional Mlgei'tip" ot BqM ,»il"en.

and Inltitut. ot Real -tat. MaD.qwan~

46



Of CpUDI.l:

Jo.eph F. Galvin
Michael C. Fayz
taLLER, CAHnZLD, PADDOCK AND STONE, P. L. C.
150 W••t J.ff~an st., ste. 2600
Detroit, Hicb.1gan 48226

Garard Lavery Lederer
Vice Pr..i4ant -
~t aDCi IDdustry Affairs

Building ovnara and. Manac;ers uan Int' L
1201 Naw York Ava., N.W., ste. 300
Washington, D.C. 20005

Roq.r Platt
Deputy COUDaal
National ~t:y ea-itte.
1420 Hev Yor.k Ava., N.W., ste. 1100
Waabington, D.C. 20005

Ibcmda L. Danials
Ianiar eoun.al
"tional Maac:iat:ion of Halla Buildars
1201 F1f1:Mnt:h str_t:, N. W.
"ahington, D.C. 20005-2800

March 18, 1196

Attacmumta:

1. Anti-Def1ciaacy Act, 31 U.S.C. 5 1341
2. Bxcerpta fftIa X.,1 CsrzetiSjign Mpprt (Feb. 5, 1196).
3. Artiel.. Oft ee-.rcial real _tat:a from ~, c;rain" 'n

1m_~, 'WPa. AMP, MetroPPlis, lily Xgrk, and.~
_ 'lsIrk "..••

4. '"!ba!'U~ of tba Apart:1umt Inclustry"
5. Daclarat:ion of Lawrence G'. Perry, AD.

47



ATTACHMENT 2



Before the
PBDERAL CO!MUNICATIONS COMMISSION

washington, D.C. 20554

)
In the Matter of )

)
Telecommunications Services )
Inside Wiring )

)
CUstomer Premises Equipment )
-------------}

CS Docket No. 95-184

JODT RDLY ~'fS OP
BUILDDtO 01ftI'DS AD IlUlMDI usocanOll Di'i1dUtA'1'I01QL

aftODL BU.'"' CQlla'rl'D
an~ -..rX ..u. caa.c:a.
aftCIIAL U.1I1111 ~OII

DI8~lfi. OF au. Ift&B "'11 3ft
aTIODL ASSOCD.'nOll O'P 1lDL BB'Bft IJIftS'ftIDT 'rI.US'1'S

8Jagpary

The overwhelming response of the real ..tate industry to the

Commission'S Notice of Proposed Rulemaking in this docket

demonstrates the depth of the industry'S concern. The prospect

of Commission interference in the ability of building operators

to effectively manage their properties is of enor.mous concern to

the entire industry and a factor that the Cammission should take

iDto account.

The Commission should leave building access to the

marketplace rather than attempting to ~ose one-size-fits-all

rules. The cOllllllenters. like the industry in general, do not

believe that CCXlIDi.ssion regulation that might affect the ability

of operators of commercial and residential buildings to control

access to their properties is necessary. The real estate



business is extremely competitive, and landlords have very strong

incentives to meet their tenants' needs. OVer the long run, the

building operators that do so will succeed, and those that do not

will fail, because the real estate industry is not a~monopoly.

The claims of "discrimination" and "gatekeeping" by

telecommunications service providers reflect a lack of

understanding of the influence tenants have over their landlords,

and the costs to building operators of supervising the activities

of service providers in their buildings. Building operators have

no incentive to exclude service providers, so long as the

additional costs of their presence in the building are met, and

they provide services of acceptable quality.

MOreover, the Commission has no authority over building

operators that would per.mit it to impose a right of access. The

vast majority of building operators are not in the

telecommunications business, and even those that are protected

from physical invasion of their property by the Fifth Amendment.

~ Bell Atlantic v, FCC, 306 U.S. App. D".C., 333, 339, 24 F~3d

1441, 1447 (1994) I

In addition, the dominant service providers are large

businesses and fUlly capable of negotiating with their

counterparts in the real estate industry. While same of these

providers may desire that the Commission grant them certain

advantages, the Commission should recognize that what these

service providers are requesting is the distortion of the free

market.
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To the extent the commission has power to adopt

regulations, the Commission should reflect the distinctions

between various types of commercial and residential properties

that require different treatment.

Finally, the Commission's power to establish any demarcation

point is limited. The Commission's authority to prescribe

demarcation points derives from its statutory authority to

establish the rate base and regulate carrier services and does

not include the right to preempt state property law. The

Commission may define the demarcation point for these regulatory

purposes, but such a definition neither implies nor requires that

a service provider have the absolute right to physical access to

the property. Congress did not withdraw from building operators

their authority to control access to and the use of their

property. Consequently, although there may be a general

presumption that ~e demarcation point is at the property line,

property owners retain the discretion to enter into agreements

with service providers granting them access and perhaps

establishing different demarcation points for different purposes.

Under no circumstances should a tenant or resident have any right

of access or ownership interest in wiring lying in the property

of others outside the tenant's or resident's demised premises.

In summary, the comments of others in this docket fully

support the proposition that Commission regulation of access to

multi-unit buildings is unnecessary.
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Introduction

The real estate industry strongly supports the positions

taken by the joint cOlllllenters in our initial ccmments. we note

that before the comment period closed on March 18, 1996, the

Commission had received comments from approximately 220 firms and

associations connected with the real estate industry, all

fundamentally supporting the positions taken by the joint

commenters. When comments received after the deadline are

included, 80t of the approximately 339 submissions responding to

the January 26, 1996, Notice of Proposed RUlemaking (the "NPRM")

were filed by owners and managers of commercial and residential

buildings. The prospect of the commission's intervening in the

ownership and management of real property obviously concerns the

industry enor.mously. The Commission should consider the



magnitude of the real estate industry's opposition to any

Commission intrusion into the real estate market.

I. TIIB COJIPftITIft CD.RACTZIlISTICS 01' 'l'BB REAL BSTATB KUXB'l'
OBVIATE TD HDD POR. COMKISSION RllGULATION 01' ACCESS TO
PR.IVATE paOPDTY.

As we stated in our initial comments, the real estate market

in the United States is free and competitive. The Commission has

no authority to regulate the real estate industry, and it should

not attempt to do so in a misguided and ill-conceived attempt to

give the telecommunications industry leverage in its relationship

with the real estate industry. Telecommunications service

providers, like building operators, are managed by capable and

rational business executives, who can protect their own

interests. The Commission should not distort an otherwise free

marketplace for no reason.

A. Marketplace Dynam1cs Will Poster Acce.. to Properey.

Commercial tenants and apartment residents have options, and

they frequently exercise them. Building owners that respond to

the market will succeed, while those that do not will fail.

Access to telecommunications services is one of the property

features that are factored into the decisions of tenants and

residents, and landlords accordingly take the issue of access

into consideration as well.

William F. Tynan, Vice President of LeOR Incorporated, an

owner and developer of commercial and residential property, put

it this way in responding to the NPRM: "The real estate industry

is fragmented and very competitive. If a particular wiring



configuration is demonstrably more beneficial to a meaningful

number of tenants, property owners will offer it for competitive

reasons."

Indeed, Commission regulation would almost certainly be

counterproductive and in any case could not improve on the

actions of the free market that currently exists. Market forces,

on the other hand, will encourage property owners to allow

service providers access to their tenants. Allowing building

owners to freely contract with service providers is the only way

to assure competition. comments of RTE Group, Inc., at 4.

Furthe~ore, market negotiations are the best way to resolve

the issues associated with access to private property. The

simple fact is that such questions as space limitations cannot be

adequately handled through regulation, but the market can and

does allocate scarce resources very efficiently. ~ Comments of

the International Council of Shopping Centers at 6-7. For

example, the shared tenant services industry responds to the

problems of space allocation and management of safety, security,

and maintenance while still offering building tenants competitive

choices. &IA Comments of National Private Telephone Association.

A leading telecommunications service provider, Ameritech,

has acknowledged not only that forced access is not necessary,

but that the market will ensure that access is available:

Where there is no statutory right to access private
property, cable operators and telephone companies alike will.
be required to negotiate access rights with property owners.
Those owners will have no incentive not to grant reasonable
access rights if the company seeking the access provides
high quality, low cost services to which the owners, or
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their tenants, want to subscribe. Therefore, the best way
for the Commission to promote open acces. to private
property is for it to foster an environment where multiple
providers of high quality, low cost services are available
to customers. The demand for those services will
precipitate open access -- naturally, voluntarily and
according to market-based terms and conditions,

Comments of Ameritech at 20.

MFS Communications Company, Inc. ("MFS"), however, claims

that building operators unfairly discriminate among service

providers and that the Commission should act to prevent this.

Comments of MFS at 3-12. As we noted in our initial comments,

however, MFS and other competitive access providers ("CAPS") have

no grounds for complaint. Over the last five years, the CAP

industry has grown enormously, because tenants have requested

that landlords allow them access to the services provided by the

CAPs, and landlords have complied. Indeed, there would be no CAP

industry today if building owners were intent on discriminating

and erecting barriers to entry. The CAP industry is a perfect

illustration of how the real estate industry responds to market

demands by tenants, without any Commission regulation.

MFS also asserts that building operators should not be

allowed to charge service providers different fees for access to

a building, but should charge a ~ atA fee based on the number

of customers served in the building. Once again, MFS calls for

the Commission to distort the free market. MPS is perfectly

capable of negotiating access terms with building owners.

Building owners have no incentive to charge so called. "arbitrary·
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or "discriminatory" fees in the face of tenant demands for

service from MPS or any other provider.

In addition, landlords must be free to negotiate access fees

that compensate them fairly for the use of their property and the

associated management costs. Otherwise, a landlord would have to

give access to every service provider that requested it,

regardless of the increased costs of dealing with the additional

service providers. For example, a building operator might have

five service providers in a building, four of whom might be

serving only a single tenant, and a fifth serving the remaining

20 tenants in the building. Under MPS's plan, the landlord would

quintuple the number of service personnel it has to deal with,

while receiving exactly the same amount of compensation as it did

with one service provider in the building.

Thus, the Commission need not concern itself with the

claimed "discrimination" It either does not exist or is simply

a rational response to market conditions. The Commission cannot

possibly handle the matter any more efficiently than the market

can.

B. '1'Jle OC t ••iOl1 Bas No Authority to Regulate the Real
"tata IAcluatry.

The Commission has the authority to regulate the activities

of telecommunications service providers and other entities that

are active in the field of telecommunications. It may even

regulate the manner in which telecommunications service providers

enter other areas - - but it does not have the authority to

regulate entities whose activities fall outside its jurisdiction

5"



over telecommunications. ~ GTE Service Corp. y. FCC, 474 F.2d

724 (2d Cir. 1973). In other words, the Commission may not

regulate the real estate industry and may only regulate bUilding

operators to the extent that they subject themselves to its

jurisdiction by providing telecommunications services or

facilities. And even that authority is limited. SoIA~

Atlantic v. FCC, 306 U.S. App. D.C., 333, 24 F.3d 1441, 1447

(1994) .

Accordingly, the comments of MFS notwithstanding, the

Commission cannot order building operators to allow service

providers access to their risers and conduits, or to any other

part of their property. I Indeed, any such requirement would

constitute a taking under the Fifth Amendment, as discussed in

our initial comments herein. ~~ at 5-8.

MPS also urges the Commission to require property owners who

restrict access to inside wiring to the minimum point of entry to

provide access to that point so that the traffic of more than one

service provider may be carried over the same set of internal

wiring. Such access would be granted to any service provider

The Coami.8ion may have authority over building operators
that do provide telecommunications service. to their tenants or
residents. In such caees, however, the fact remains that tenants
choose buildings because of the amenities and service. offered by
the building owner. were the COIrmission to prohibit building
owners from providing such services by requiring them to provide
access to all CClllers, the Commiss ion would actually be reducing the
choices available to consumers, when looking at the market as a
whole. 1M attached advertising auppl-.nt describing
telecoaaunications services available to reaid8l1ts of certain
properties operated. by Charles R. SlDith Residential Realty.
"ahington Post. April 3, 1996.
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that requests it. Comments of MFS at 5. DIRECTV, Inc. makes the

same argument with respect to property owners who own inside

wiring. Comments of DIRECTV at 2.

Here again, the commenters are proposing a right of access

to the building owner's property. Access to a telephone vault in

the basement still imposes costs on the building owner. Such

costs may not be as great as those imposed by a right of access

to risers and conduits throughout the building, but they are

finite. And any physical occupat.ion of propert.y by a service

provider's facilities that is mandat.ed by the Commission -

however small -- remains a taking.

For the same reasons, the Commission has no authority to

adopt the equivalent of a state mandatory access statute, as

suggested by the New Jersey Board of Public Utilities and Guam

cable TV.

MFS likens exclusive access arrangements to easements and

asserts that t.hey are preempted by Section 253 of the

Telecommunications Act of 1996. Comments of MrS at 4. This is

an incorrect interpretation of the law. Tbe 1996 Act prohibits

only barriers to entry erected by "State or local statute or

regulation, or other State or local legal requirement . .

This language was clearly intended to apply to local laws,

ordinances and regulations adopted by State and local

governments, ~ not private agreements. Rven if a grant of

access were an easement under state law (a matter which probably

T


