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Re: Notice of Oral Ex Parte Pregentation

WT Docket No. 96-59
GN Docket No. 90a314/

New York Rural Telephone
this notice 1is submitted in accordance
of the Commission’s Rules,

with the

original and one copy submitted to rhe Commission’s Secretary.

On May 29,

1996,

the Coalition was represented by Larry S.

Roadman, President of Margaretville Telephone Co., Inc., in an oral

ex parte presentation to David R.
Commissioner Susan Ness,
David Nace of Lukas.

Siddall,

McGowan, Nace & Gutlerrez,

for the Coalition.

Written

proceeding.

comments
At today’'s meeting,

were filed by the

rhe

Coalition 1in
Coalition’s written comments

Legal Advisor to
concerning the above-referenced dockets.
served as attorney

rhis

were supplemented with discussion «f ~he points summarized in an
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attachment to this letter and in a New York Times article published
May 7, 1996 (copy attached).

Very truly yours,

7 /
/oyl %//

David .. Nace

cc: David R. Siddall (by hand-del:very)



In the next few weeks, the FCC will establish eligibility rules for the Personal Communications
Service (PCS) 10Mhz spectrum auction. We are concerned that the expressed intent of
Congress, that small businesses be afforded realistic opportunities to obtain PCS licenses, has
not, and will not be realized in the PCS spectrum auctions. We are asking members of Congress
to convey these concemns to the FCC and to encourage the FCC to adopt eligibility rules which
will ensure a substantive licensing opportunity for small businesses in the remaining portion of

the PCS spectrum auctions (the D, E and F-block auctions).

The reservation for “entrepreneurs” of the C (30Mhz) and F (10Mhz)-block auctions was the
FCC'’s attempt to meet the Congressional small business mandate. Analysis of the recently-
completed C-block auction shows that small businesses did not fare well, unless they were the
“control group” in new business ventures with large companies having virtually unlimited
sources of bid financing. (See the attached New York Times article) True small business bidders
were virtually precluded from success in any market chosen by the large bidders.

We recommend that the FCC modify the eligibility rules for the F-block auction. Only small
businesses should be allowed to apply for and hold these licenses for at least a three-year period.
The terms afforded the C-block winners should be made available to the F-block winners. These
include discounted up-front payments, bidding credits and installment payments. Finally, the
definition of rural telephone company used in the C-block auction should be retained in the F-

block auction.

The small business opportunities mandated by Congress serve more than just the interests of the
small businesses bidding for PCS spectrum:

-Many of the small businesses will be located in the BTA(s) (Basic Trading Area)
for which they will be bidding. Particularly in the rural areas, this represents a

significant economic development opportunity.

-In the rural areas, these small business licensees represent the most likely
opportunity for carly, timely build out of rural PCS systems. The A, B and C-
block licensees have urban-focused build out plans, and most of the interest of
the large companies in the upcoming 10Mhz auction has focused on augmenting
PCS or cellular spectrum used to serve urban or high-density travel corridors.

-The presence of these small businesses will increase competition by introducing
a competitor whose service plans are locally-oriented and distinguishable from

those of the large, absentee, possibly foreign-owned licensees of the other PCS
and cellular spectrum blocks.

Reservation of the F-block license for small businesses will not preclude anybody from access to
PCS spectrum. Large businesses have had and will have ample access through the already
completed A, B and C-block and the upcoming D and E-block auctions. If shut out of the F-
block auction, it is the small husinesses who will have been de facto precluded from access to

PCS spectrum.
(over)
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Finally, we believe that reservation of the F-block license for small businesses will enhance
competitive bidding for the remaining 10Mhz licenses. Increased competition between the large
bidders in the D and E-block auctions, along with the small business bidding in the F-block, will
produce substantial additional revenues for an auction process that has already far exceeded

expectations.
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Winners in the Wireless Auction

Four of the five companies that spent the most in the F.C.C. auction
for licenses for personal communications services have the backing
of Asian companies or partners. In ail. $10.2 billion was raised

TOTAL WINNING BIDS $4.2 billlon
moxtwan Personal Communications

REACHING 93.8 miilion potential customers in 56 markets.

LARGEST WINNING BIDS $994 million for the New York metropolitan
area, $664 million for Los Angeles.

BACKERS Qualcomm Inc., the Sony Corporation, Peco Energy.
Triumph Capital Group, and Korean companies like Pohang tron
and Steel and the LG Group, an electronics maker

REACHING 33.6 miflion potential customers in 43 markets.

LARGEST WINNING BIDS $461 million for Chicago, $291 mitlion for
Dallas.

BACKERS Westinghouse Electric, Teleconsult and an Asian
investment partnership called MASA Telecom.

E owiecs

ALACHING 17 .9 million customers in 14 markets.

LARGEST WINNING BIDS $403 million for San Francisco. $200 miilion
for Miami and $199 million for Atlanta.

BACKERS Financial institutions and the Hyundai Corporation. with
which it has reached a tentative financing agreement

4874 miilion

REACHING 15.5 million potential customers in 17 markets

LARGEST WINNING BIDS $1399 million tor Seattle, $178 miltion fnor
Phoenix

BACKERS Samsung. the South Korean electronics maker and the
US West Corporation. a regional telephone company

E DCR Communications

ﬁrcs (Questcom’s bidding name)

E Omnipoint Corporation $509 million -

REACHING 13 miilion potential customers in 18 markets

LARGEST WINNING BIDS 3320 million ‘or Philadeiphia: $34 mullior for
Buffalo.

BACKERS Rarsed nearly $12C millior in an initial pubhc offering
earlier this year

Souwrcas Federal Commumeations Commissicn “Dmpany reports !

The New York Time-

{

Big Bidders
Win Auction
For il_z_e; &nall

F.C.C. Licenses Go to
Asian-Backed Groups

By EDMUND L. ANDREWS

WASHINGTON, May 6 — It was billed
as one of the Federal Government's big-
gest small-business programs in history, a
chance for corporate have-nots to become
players in the booming business of wire-
less communications.

But today, two years and $10.22 billion
later, as the Federal Communications
Commission concluded a special auction of
wireless licenses reserved for ‘‘small busi-
ness,” it looked more like an investment
program for Japanese and South Korean
industrial conglomerates.

Five companies, four of them backed
heavily by Asian corporations, bid more
than $8 billion among them and are poised
to walk away with a batch of licenses for
geographic markets covering more than
two-thirds of the United States’ population.

One company alone, an eight-month-old
entity called Nextwave Communications
Inc., bid more than $4.2 billion to capture
licenses covering nearly 40 percent of the
population. Well over half of Nextwave’s
money has come from the Sony Corpora-
tion of Japan and four big Korean compa-
nies. And the South Korean Government,
which has a large stake in one of them,
could end up owning 10 percent of
Nextwave.

F.C.C. officials have contended that no
winner will be allowed to exceed foreign-
ownership rules. And officials say that the
auction will benefit the American public
by bringing a group of strong competitors
into the market for the next generation of
wireless technology, called personal com-
munications services, which will link
hand-held computers, electronic notebooks
and advanced two-way paging devices.

“Now we have at least five major addi-
tional players,” Reed E. Hundt, the F.C.C.
chairman, said. ‘‘That’s incredible. That's
wonderful.”’

But many small American businesses.
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particularly ones owned by minority
groupe, are grumbling that the auc:
tion left them with little more than
the crumbs on the table. And at least
one disgruntied bidder is vowing o
sue the Federal Communications
Commission and Nextwave.

Nextwave's own financial disclo-
sures to the Government indicate
that foreign companies could ac-
quire up to 28 percent of the compa-
ny, which would exceed the current
25 percent foreign-ownership limit
for hoiders of United States commu.
nications licenses.

That has prompted Go Communi-
cations Inc., in Alexandria, Va, to
sccuse Nextwave of being the instru-
ment of a “‘cabal’ of big foreign and
American corporations.

Nextwave executives insist that
they intend to comply with the Fed-
eral rules. But even those who as-
sume that Nextwave will obey the
law say the auction failed o live up
to its initial promise for small busi-
nesses and minorities.

**This is an opportunity missed, a
most important opportunity missed,
and I dom’t think it will ever be
recovered,” said Patricia M. Wor-
thy, professor of communications
law at Howard University in Wash-
ington, who advised severa! African-
American-led companies participat-
ing in the auctions.

Mr. Hundt, however, argued that
that the auction had enabled neariy
100 new companies to enter the wire-

less industry, even if some will per
ate i or'y Hne small market. ' ' look
atihis a: 3 "uge success  Mr -undt
sad.

Whatever one’s view of the public
policy ympitcations of the outcome
the winning bidders in this “‘srnail”
compan: iuction, will spend nore
than twwe as much, on average, as
telephone  giants like AT&T ang
Sprint pa«i for similar licenses in a
persona: :ommunications services
auction -ast year. In that auction,
two licenses were awarded for sach
market :his ume there was onl one
for each market

Part (/ the high-octane bidding
stemmec from the fact that compa-
nies in ‘nday’s auction can pav for
therr licenses over 10 vears, which
cuts the »ffective price by one-third
10 one-hall. Last year’s auction re-
quired winning bidders to pay the
full amount almost immediately

But that hardly expiains the bid-
ding frenzy. The license for the New
York metropolitan area, which drew
the singie biggest bid, sold for $994
million ‘o Nextwave Communica-
tions — nearly three times what
Sprint pad last year for a New York
license. The licenses for the Dallas-
Fort Worth area sold for $42! mil-
lion, nearty five times what Sprint
and AT& T each paid for Dallas-Fort
Worth licenses last year.

And many of the top bidders 1n the
latest auction are still scrambling
for money Indeed, Nextwave and
several other big bidders have been
racing in the last few weeks just to
line up enough ~ash for a mandatory

10 jercent i 'wvn payment on ihewr
licenses, why 1 will be e 50 days
after they ger hem

Bz2yond thii the companies will
neeii to spen: billions of dollars on
net'work cor:trucuon, operations
and marketin ¢ — all just (0 compete
witt at least our other g wireless
com panies (hil are axpected :n
eve'y major narket within i few
yea 3. Beside: the other iwo person-
al vommunic.itions services opera-
tors in each .:ty, the new licensees
will be going : ;» agamst the two jong-
established tilular-telephone net-
wor«s 1n eact market.

Tat coulet - ake *hese hillion-dol-

In this round of
bidding, wireless
licenses fetch far
higher prices.

lar bets hard /o cover,

Industry executives say that
Nextwave has already hired Bear,
Stearns as its lead investment bank-
er, and hopes t) raise additional cash
through an inital public stock offer-
ing. Qther top hidders are expected
to try the same thing.

Ali this is 4 far cry from what
nearly everybody predicted two
years ago when the F.CC. an-
nounced plans for the auction, which
Mr. Hundt described as an opportu-
nity that would “leave the action to
smail business. minorities and wom-

" oen.

To a great extent, that goal was
thwarted by the Supreme Court's

. decision last June to sharply restrict

so-calied affirmative action pro-
grams. After that ruling, known as
Adarand Constructors v. Pefia, the
F.C. . abruptly abandoned special
preferences for companies owned by
women and minorities and said the
auction wouid be simply for compa-
nies that qualified as “smail.”

But the F U.C. made it easy for
companies io raise huge sums of
money from big corporations, by al-
lowing big investors to own up to 75
percent of the equity without dis-
qualifying a bidding company's sta-
fus 45 a “smali” business.

in the results announced loday,
though, the ¥ {".C. did estimate that
minority-owned companies captured
about 30 percent of the licenses
avaslable. But rnany analysts say the
agency's defrnton of ' minority-con-
trolled” 15 ¢ loose that it greatly
e states o esulls

For example, DCR Communica-
tions, the second-Diggest bidder, is
listed as + 'munority’’ company even
though its founder :s Daniel © Riker,
a white ‘ormer -xecutive ai C]
Communications, and mos: of jts
money ::ime from giant :orpora-
tions. The 'minori.y’” tag is hased on

the fact hat a Hispanic-Amerncan
investor wns 2¢ percent “f the
stock.

Meanwtiile, mary prominen Afri-
can-American businessmen -- from
the producer Quincy Jones to Clar-
ence Smith, publisher of Zssence
magazine - simply stayed out of the
bidding altogether after they sized
up the pruspects.

The big surprise was the intensity
of interest by Asian compames, par-
ticularty those from South Korea.
Seme big bidders, like Sony and the
LG Group, are apparently hoping to
increase tiieir positions in the global
wireiess quipment marke: while
others seemn intemt on building expe-
rience i order t> begin -vireless
networks :n Asian markets.

Asian investors contributed about
three-quarters of the money for
Nextwave, all in the form of convert-
ible debt. The investors include the
Pohang Iron and Steel Company; the
LG Group, the huge Korean eiectron-
ics manufacturer; a big Korean
power company, and a Korean trad-
ing company.

From Japan, Nextwave lined up
big investrents from the Sony Cor-
poration.

Nextwave was not alone, however.
Except for the Omnipoint Corpora-
tion, all of the other top five bidders
g0t at least some money from invest-
ors in Korea or Japan.

Nextwave executives point out
that the Asian investors cannot con-
vert their pans to stock without first
getting F.C.C. approval, and they say
the company’s core founding group
invested $10 million and continues to
hold 25 percent of the company's
stock and 51 percent of the voting
power - the government’s mini-
mum ownership requirements for
this aucuon

“I think we did exactly what the
F.C.C. wanted us to do,” said Janice
Obuchowski, executive vice presi-
dent of Nextwave. “The whole idea
was that this s an infrastructure
business and that to succeed vou had
to have substantial capital.”

Thus far, Nextwave’'s corporate
mnvestors do not own any stock. But
the company's disclosure documents
say that Korean and Japanese in-
vestors have warrants and opuons to
buy as much as 28 percen nf iis
equity

Nextwave executives say that
none of the foreign loans will “onvert

0 stock unjess they pass muster
with the F.C.C. — a process they say
will probably not be necessary be-
cause they are busily raising more
money from Amencan invesiors.

F.C.C. officials have refused to
comment on the foreign-ownership
issue, though Mr. Hundt, the agen-
cy's chairman, made it clear in a
recent interview that he was sympa-
thelic 10 Nextwave.

‘If there 1s a problem with foreign
ownership, we will look inty it and
look nto » serously.” Mr Hundi

said. But, he added, "'Companies
have been borrowing money {rom
overseas for years, though usuaily it
has anly been the global corpora-
tions, and there is nothing wrong
with that



