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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

)
In the Matter of )

)
Implementation of the )
Telecommunications Act of 1996: ) CC Docket No. 96-115

)
Telecommunications Carriers' Use )
of Customer Proprietary Network )
Information and Other Customer Information )

)

COMMENTS OF

AMERICAN PUBLIC COMMUNICATIONS COUNCIL

The American Public Communications Council ("APCC") submits the
following comments in response to the Commission's Notice of Proposed Rulemaking in
these proceedings, FCC 96-221, released May 17, 1996 ("Notice").

STATEMENT OF INTEREST

APCC is a national trade association comprising over 1,200 manufacturers and
providers of independent public payphones ("I[PPs"). APCC's purpose is to promote fair
competition and high standards of service in the payphone and public communications
markets. APCC has actively participated in every major FCC proceeding affecting

payphones.

SUMMARY

The Commission should clarify that, in the context of existing regulation of

LEC public payphones, there is no "customer" subscribing to the payphone line.
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Accordingly, information about the use of a LEC payphone is "aggregate customer
information" and should be made available to IPP providers on the same terms as it is

available to the LEC itself. 47 U.S.C. § 222(c)(3).
DISCUSSION

In the recently issued Notice of Proposed Rulemaking to implement the

payphone reclassification provisions of the Telecommunications Act of 1996, 47 U.S.C.
§ 226, the Commission tentatively concluded that the rules adopted in this proceeding

regarding customer proprietary network information ("CPNI") should apply to a Bell

Operating Company's ("BOC") provision of payphone service. Implementation of the

Telecommunications Act of 1996, Notice of Proposed Rulemaking, CC Docket No.
96-128, FCC 96-254, released June 6, 1996 ("Payphone NPRM"). There are a number of
CPNI-related issues concering payphones that must be addressed by rules adopted in

this proceeding or in CC Docket No. 96-128.

It is important to address who is the customer for purposes of payphone
services. At present, when an IPP provider offers payphone service, the IPP provider is
required to subscribe to exchange service, including an access line, provided by the local
exchange carrier ("LEC"). Thus, the IPP provider is a "customer" of the LEC, and
Section 222 requires the LLEC to refrain from using information about the use of the
payphone, without authorization, for any purpose other than the provision of the

services subscribed to by the IPP provider.
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When a LEC offers public payphone service, at present, by contrast, there is
no "customer" subscribing to the payphone line. The typical public payphone is placed
entirely at the discretion of the LEC, and no customer is billed for the connection of the
payphone to the network.! Under these circumstances, information about the use of an
individual payphone, such as traffic volume, etc. that does not identify individual end
users is "aggregate" payphone information and must be available to other parties,
including IPP providers, on the same basis as it is available for the LEC's own use. 47

U.S.C. § 222(c).

In the absence of Commission regulation, IPP providers increasingly have
encountered unreasonable and discriminatory refusals by LECs to provide information
about the traffic at locations currently served by LEC payphones. In the past,
information about traffic at existing LEC payphones was often made available to IPP
providers if they provided an authorization, usually in the form of a Letter of Agency
("LOA") from the location provider. In the last few years, however, a number of LECs
have allowed or encouraged a new procedure whereby a location "agent' obtains
authorization to handle decisions formerly made by the location provider regarding the
services provided at the LEC payphone. These agents have been used by some Bell
Companies as a device to aggregate locations and thereby to increase the level of

interLATA commission payments offered to location providers. The agent has a

! Section 276 of the Act mandates a restructuring of payphone service so that,

at least in the case of the Bell companies, the Bell payphone divisions will be required to
at least impute the full cost of the lines serving their payphones. While it is questionable
whether even at that time the LEC's payphone entity would become the "customer" of
the services provided to its own payphones for purposes of Section 222, there is at least
a colorable argument to that effect. At present, however, there is no "customer" or
"subscriber" subscribing to a LEC payphone line.
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contractual relationship both with the location provider and with the LEC, and
consequently has a strong interest in keeping the LEC payphone at the location.
Examples of such contracts are attached to these comments. In a number of areas,
when IPP providers obtain authorization from the location provider and request
information from the LEC regarding the use of the payphone, the LEC refuses to provide
information on the grounds that the location agent has been granted the exclusive right

to obtain the information.

Such refusal to provide competitively valuable information is unreasonable
and discriminatory. Whatever rights a location "agent" may acquire from location
providers regarding the selection of operator service providers serving a location, the
"agent" cannot have the exclusive right to such information because neither the agent

nor the location provider is the "customer" of LEC payphone service.

The Commission should adopt a regulation to clarify that, in the absence of a
true "customer," usage information must be provided on a nondiscriminatory basis. This
step is necessary and is consistent with the purposes of Section 222 of the Act to
promote competitive equity while preserving individual customer privacy. As long as a
LEC's public payphones remain integrated with its regulated local exchange service, IPP
providers are subject to all the discrimination and cross-subsidization that the Act is
intended to prevent. 47 U.S.C. § 276. Therefore, in the absence of a "customer" whose
privacy must be protected, competitive equity requires the Commission to ensure that
IPP providers have an equivalent opportunity to learn commercially valuable

information about the usage of LEC payphone locations.
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Such information should be available to IPP providers on reasonable and
nondiscriminatory terms. At a minimum, the Commission should make clear that an IPP
provider that has obtained the location provider's consent has a right to receive
aggregate customer information, whether or not a location "agent" is asserting an

exclusive right to such information.

Further, until the Section 276 proceedings are complete, and the new LEC
payphone service structure emerges, the Commission should reserve decision on
whether the LEC payphone service provider will be its own "customer" in the future for

purposes of the CPNI rules.
CONCLUSION

For the foregoing reasons, the Commission's CPNI rules should make clear
that information about use a of a LEC payphone is aggregate customer information and

should be available to IPP providers if it is available to the LEC or others.

June 11, 1996 Respectfully submitted,

Albert H. Kramer

Robert F. Aldrich

DICKSTEIN, SHAPIRO & MORIN, L.L.P.
2101 L Street, N.W,

Washington, D.C. 20554
(202) 828-2236

Attorneys for American Public
Communications Council
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ATTACHMENT 1
AGREEMENT BETWEEN

A LEC AND A LOCATION "AGENT"
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Contract Number SEA-911216-0013

2. Section 18. CENFEURRIRIALITY, CHANGE ta read:

This AgTsensat, 1 - and conditions, may be diaLlosod tao
peraocns otbex than aor Bpeace Provider with tnn’;tnuptlon of
the itams noted beldy. These itams will not he disclosad to
persons other than ) or Space Provider, and will ba ¥ept-
confidential during thae term of this Agreemant.

gsetion 1. T:rn, all will be kept confidential, excaept the
title.

Section 6. Commismian, all wvill ba kept confidential.
except the title. ;

Saction 7. Public Telephone Locaticns, only the minizum
deily average ravenue of $4.00 per day or -
greatar will be kept confidential.

schedule A. Comsission Schedule, all will be kept
conflidantial, -

Schedule B, Public Telephone Locations, all will be kapt
contidential, .
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-~ Schedule C. Termination Liability, all will be kept
.o oonfidential.

A1l other terms and conditions of this Aqrasment shall remain in
full forcs and effect. The affactive date of this Ansndmant One
shall ha the dats of tha last signature shown below.

o
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ATTACHMENT 2
AGREEMENT BETWEEN
A LOCATION "AGENT" AND

A LOCATION PROVIDER
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