be allowed to purchase updated subscriber list information and
modify their previously purchased lists based upon the updates,
e.g., add the new listings and change cf addresses and delete the
canceled listings. There is no reason for independent directory
publishers to be required to repurchase essentially the same

listings every year.

F. Subscriber List Information Must Be Provided On A
Timely Basis And Be Up-To-Date.

The NPRM seeks comment on what regulations are necessary to
fulfill the statutory mandate that subscriber list information be
provided on a "timely" basis at "nondiscriminatory rates, terms,

and conditions."®> ADP believes that LECs must be reguired to

respond to publisher's order for subscriber list information
within 5 days and fill the order ir no more than 20 days. Aside
from being timely provided, the subscriber list information must
also be up-to-date As discussed, fresh listings are critical to

a directory's success.>’

V. LECS MAY REQUIRE A "REASONABLE CERTIFICATION" THAT
SUBSCRIBER LIST INFORMATION IS SOUGHT FOR DIRECTORY
USE.
The NPRM seeks comment on "how and to what extent a

telecommunications carrier . . may seek authorization" that "a

=5 NPRM at 9§ 45

56 ADP recognizes that a few small LECs may not update their
directory with new connects/disconnects until publication.
For such LECs, up-to-date information should include the
most recent directory aleong with a list of new connects and
disconnects.

N
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person seeking subscriber list information is doing so for the

specified purpose of 'publishing directories in any format.'""’

As set forth below, ADP does not oppose permitting
telecommunications carriers to seek reasonable certification
concerning the use of subscriber list =nformation provided that
certain conditions are imposed '°

As an initial matter, ADP believes that certifications
should be filed only with requesting telecommunications carriers.
There is no need for the certification to be filed with the
Commission because the filing of information with the agency does
"not provide any added assurance cf compliance” and "would place
a larger burden on both industry and FCC staff . . . without a

n59

significantly increased benefit tc the public. More

importantly, the Commission must prescribe the exact language of

57 NPRM at 9 46.

°8 The Commission has required certification in analogous
circumstances. For example, prior to the 1996 Act, the
Commission required that a telephone company seeking
approval to construct and operate a stand-alone cable system
provide certifications that (1) it would use its lines as a
stand alone system and not for common carrier service, (2)
it will comply with various other Commission rules, and (3)
it is franchised to provide cable service. See Rule 63.16,
47 C.F.R. § 63.16. See alsoc 47 C F.R. § 63.09(a) (requiring
certifications for telephone companies seeking to provide
video programming to rural areas)

59 See Deregulation of Equipment Authorization Reqguirements,
FCC 96-208 at 99 19-21, ET Docket No. 95-19, Report and
Order, (rel. May 14, 1996) ("Egquipment Deregulation Order")
(allowing computer manufacturers to furnish declaration of
conformity with FCC rules with their products instead of the
more burdensome method of providing certifications to the
Commission)

DO09SH8.03



the certification as standardization will promote efficiencies
and preclude individual carriers from mandating the types of
anticompetitive requirements historically imposed by LECs when
licensing subscriber list information ADP therefore proposes
the following language:
[Company] understands that it is being furnished
subscriber list information pursuant to the
Telecommunications Act of 1996 and that both the Act
and the Federal Communications Commission's Rules
restrict the use of such information to publishing a
directory in any format
As this language is modeled on similar certifications employed by

the Commission,®’ it should serve as an effective safeguard for

61

telecommunications carriers. Finally, and most critically,

telecommunications carriers must be prohibited from withholding
subscriber list information in the event that they believe a
certification to be untrue. The use or misuse of subscriber list
information is an issue for the Commission to decide in the first
instance, not telecommunications carriers Thus, if a carrier

believes that its subscriber list information has been misused,62

60

98]

ee, e.9., Section III of FCC Form 301, Application for
Construction Permit for Commercial Broadcast Station
(allowing applicant to certify that it has sufficient assets
to construct and operate requested facilities).

61 See Equipment Deregulation Order at § 19 (expressing
Commission's belief that a simple document of compliance
with FCC rules will not result in "non-compliance" with
those rules) .

62 It would be extremely difficult to demonstrate that a

certification was false prior to the purchaser using the
listings in an unlawful manner. For that reason, ADP
believes misuse is best demonstrated after the fact.

0009568 (13



it should be required to file a complaint with the Commission
which, assuming it agrees with the carrier, has the authority to
subject the offending party to the full panoply of sanctions
including the loss of the right tc purchase subscriber list
information.
VI. CONCLUSION

For the foregoing reasons, the Association of Directory
Publishers urges the Commission to specify rules concerning the
provision of subscriber list information.

Respectfully submitted,

THE ASSOCIATION OF
DIRECTORY PUBLISHERS

-

o5 i ,r/-.___u,_,,..‘,, NP
Y i 4 ’ P
/ E .. , .
S . E r s

By : 4 443’5’7“:? . e
Theodore Case Whitehouse
Michael F. Finn

WILLKIE FARR & GALLAGHER
Three Lafayette Centre
1155 21st Street, NW
Washington, DC 20036-3384

Its Attorneys

11 June 1996
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AFFIDAVIT

STATE OF MISSOURTI )
)
COUNTY OF ST. LOUIS )

- BEFORE ME, the undersigned authority,, on this day personally
appeared A. C. Parsons, who being by me fikst duly sworn, states
on his oath as (ollows: ,

1. T am currently the President and CEO of Southwestern
Bell Yellow Pages, Inc., which is the sales agent for and
provides sales, graphics and pagination services to Southwestern
Bell Media, Inc., both of said companies being a subsidiary of
Southwestern Bell Publications, Inc., for which I have served in
various official capacities. ’

. 2. I have been involved in the business of publishing
yellow page directories since 1976 when I was appointed Assistant
Vice President-Directory of Southwestern Bell Telephone Company
("SWBT"). 1In that position I was responsible for all aspects of
SWBT's directory operation from sales to publishing and delivery
of its.56uvdirectories.

..,3.AqIn April .0f. 1982, I was elected Vice President-
Directory Southwestern Region of SWBT. This position was for one
of the anticipated seven regions to be formed at divestiture. My
responsibility encompassed all directory operations of SWBT.

4. As 3 result of the divestiture of the Bell Operating
Companes from AT&T, I was elected to the Board and as President
and CEO of Southwestern Bell Publications with responsibility for
all of its directory operations. Those operations include the
publication of over 600 directories in the five-state region
(encompassing Texas, Oklahoma, Arkansas, Kansas and Missouri)
where SWBT provides local exchange service, competitive (overlay)
classified directories in Chicago, Baltimore, Washington, D.C.,
New York City, and Pinellas County, Florida, and Silver Pages
directories in over 90 markets across the United States. In
addition, Southwestern Bell Publications owns Mast Advertising &
Publishing which is the sales agent for independent telephone
companies in over 40 states, and Blake Publishing which sells and
publishes specialty directories in over 20 states..

5. 1 am the immediate past president of the National
Yellow Pages Service fssociation (NYPSA) and a current member of
its Board of Directors. NYPSA is an association to which nearly
every yellow page publisher in the United States is a member.
Its membership is currently at 203 out of an estimated total of
some 210 to 215 publishers. I am also presently a membder of the
Zoard and Treasurer of the American Associa:ion of Yellow Pages

:
i
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Publishers. As a result of mv work experience and work in these
associations, I am thoroughly familigr with 31! facets of the
Husiness ol pubiishing alphahetical (white payge) and classilied

(yellow page) directiories.

6. Southwestern 3ell Media, a wholly owned subsidiary ef
Southwestern Bell Publications, publishes directories in portions
of various states, including Texas and Okl?hOma.

7. Based on my experience and knowledge from research in
the area, it is my opinion that the value of a classified
advertising directory to advertisers depends upon consumer usage.
Usage, in turn, depends upon the accuracy, completeness and
timeliness of the information contained in all sections of the
directory. Because of the production time needed between the
sales close and delivery, no directory can be 100% current when
delivered to the user but the extent to which this can be
approximated is important.

-

8. For a directory to be most useful, advertisers must be
satisfied the directory contains the most current available
alphabetical and classified listings, including all businesses
and shopping areas in the community served by the directory.
This includes businesses not purchasing advertising. They must

, also know that the directory will be delivered to all users,
zwid wwonineluding .newly connected customers. A complete and up-to-date
alphabetical or white page section of a directory is a valuable
supporting part of the complete book for the users. For the
publisher the updated information provides sales leads and an
opportunity for new businesses to get their names before the
public.

9. Local telephone companies in the regular course of
bDusiness generate a uniquely complete and current body of listing
information, including name, address and telephone number of
every business and residence telephone customer. This
information can be obtained from no other practical source in a
timely manner to the best of my kno<ledge.

10. Due to the constant turnover in businesses in any
community, the information in any directory becomes increasingly
inaccurate with the passage of time. This is why directories are
typically published on an annual basis. Tnus, a directory
alphabetical listing data base derived from keying a previously
published telephone directory cannot be nearly as accurate or
complete as one that is continually updated from telephone
company service order information. General Telephone of the
Southwest is already taking advsntage of this faect in its
advertising, asserting that other directory publishers have
incomplete products, a result which has been caused by their
change in licensing policy.

. 11. Based upon my Dusiness experience and other
information, I know that local telephone companies make the

(.~

C



_3_ -

listing information referred to in Paragraph 9 above availabie to
the directory publisher contracting with or affiliated with the
telephone company. This listing information may be made
available by hard covy, computer printout or in machine readatle

form.

12. Southwestern Bell Publications and its affiliates

publish directories in 46 of the 50 United, States. In most
cases, we are able to purchase the listing' information, including
local updates, from the local telephone company. It is my

information and belief that our own affili'ate, Southwestern Bell
Telephone Company, sells its listing information to Southwestern
Bell Media and to competing directory companies, including
General Telephone, on equal or identical terms.

13. In my opinion, it is not possible for a directory
publisher to truly compete with a telephone company affiliated
directory publisher without access on basically equal terms to
customer listing information. The listing information is an
essential facility needed by competing directory publishers in
order to produce a current and accurate directory and to develop
sales leads for advertisements in its directory. 1In addition,
the listing information is needed to be able-to deliver
directories to newly connected users on a timely basis (and
within the same time frame as delivery by the telephone company

.affiliated publisher). Without sharing this updated.information

with competing directory publishers the telephone companies are
able to leverage their monopoly position in the telephone service
area into the competitive directory market.

4. It is common knowledge in our business that a directory
publisher, intending to compose, print and distribute a
classified directory in a market areaz dominated by a telephone
company or its licensed publisher, will refer to that dominant
telephone company as the primary source of name, address and
telephone number information.

15. Prior to January 1, 1984 SWBT, and since that time
Southwestern Bell Media, has been 2tle tc purchase from GTS
updated listing information necessary to produce complete and
accurate directories which are competitive products. Recently,
GTS has notified Southwestern Bell Media that upon expiration of
existing License Agreements, it will refuse to continue providing
updated information. GTS claims the current License Agreements
(Exhibit "A"™ to the Complaint) will terminate in December, 1987,
for some major markets and in early 1588 for others. The License
Agreements with which GTS proposes to replace the existing
contracts offer to sell only the "book on the street" most
recently published by GTS without updates. In addition, GTS
seeks to impose on Southwestern Bell Media an obligation to print
on the cover of each Southwestern Bell Media book utilizing GTS'
listings the following disclaimer: "This directory and its
publishers are not associated with GTE or General Telazpnone
Company of the Southwest.™
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15 The disclaimer mentioned ahova has notl dzen, Is not and
will nct he reguiraZ on Scuthwesiar-n B32)) Mgdia directories for
customars to be 3512 Lo vroperiv identify «ho pud:iished toe
Girectory. dedis is proud of tvs oroducts and nés no need or
intent Lo paim ol 1its produets 8 Lhose of GTE. in point of

fact, it relies upon it{s aame and¢ its product distinctions as its
competitive strategy. For example, the proposed GTS license
2greement would require Media to include the disclzimer on the
cover of its Fort Worth directory merely because a handful of GTS
listings such as the Azle, Texas community appear in this -
directory. It would surely not be in Medila's interest to try and
confuse the citizens of Fort Worth as to Media‘'s status 2as
publisher of this directory and no attempt has been, or will be,
mwade Lo 4o so. To iuciude this disclaimer on the cover of
Media's directory would only create confusion where none
otherwise exists.

17. Southwestern Bell Media has contacted GTS to obtain
information to be included in an expanded (“rescoped") version of
Southwestern Bell Media's Richardson, Texas Yellow Pages and the
white page portion of its Muskogee, Oklahomaz directory. In esach
instance Media sought to obtain the existing GTS data base plus a
continuous update of that data base through updated listing
information. However, despite repeated requests, GTS has refused ~
to provide the updated information for the Muskogee and -
Richardson directories. In each case, GTS has attempted to
require Southwestern Bell Media to execute a License Agreement /
identical to Exhibit "C" to the Complaint.

18. Refusal to provide updated information, refusal to
continue providing updated information and requiring a front \
cover disclaimer each constitutes a major change in marketing
practices for no purpose other than to give GTE-affilidated
yellow page publishers an unfair competitive advantage.

19. Unless a publisher has immediate access to the updated L///
information described above, that publisher cannot compete in the
market with a publisher which does have immediate access. 1In
order to have a competitive market, the updated information must
De available to each publisher on the same terms and conditions.
To require a competing publisher to print a disclaimer (Zxhibit
"C" to the Complaint) and to refuse a publisher access to updated
information prevents thst publisher from fairly competing with a
oublisher not under those restrictions.

20. With regard to the Bovnton, Checota, Haskell, Porter
and Wagoner, Oklahoma and Plano and Garland, Texas marzets
referred to in Paragrapn 102 of the Complaint, Southwestern Bell
Media is soliciting szles in the Texas markets at the dresent
time snd and is preparing tne directory for the Oklancma markets,
and fully intends to compete in those marxets. Southwestern Bell
7a2s the resources necessary to enter and remain in thcse markets
tf 1T can do s0 on a competitive bHasis.
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paragraphs are,

11:21 FROM ASSOC OF NA DIR PUBL I SHER ID 5086“47888 P. 6

4 21. I have read the .above and foreaaimg cana‘a{nt and tinagt
‘the lactuai 3!legariony contuined In parageranhs 3, 6,77, 22~37
inelysive, the [{rst two sentoneas of parvagraph ', paragrannhsg
5563, b, b7-68, T!1-74, 76, 719, 89, ine secaond suantence of
parsgraph 97, 10U1-109 inclusive, the (irst senidnae of paragraph

110, paragraph 113, the second scntence of paragraph 115, 116~113
are of I further

@y own personal Xnowledge true and correct.
aver that the factusl sllcgations contained {n tha remalning

to the best of my knowledge ana deliel and baxed
on my knowledge and cexperience fn the dirﬁctory pubdlishing

busincss, truc and correct.

Further Affiant saycth not.

SUBSCRIBED AND SWORN TO BEFORE ME by the said A. C. Parsons
en this the day of December, 1987, to certifly which

itaess my haa seal of office.

Hy commission expires:

/3, 199
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IN THE UNITED STATES DISTRICT COURT
POR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

.BELLSOUTH ADVERTISING &
PUBLISHING CORPORATION,

Plaintiff-Counterdefendant, ) 85-3233-CIV-SCOTT

e e et

AFFIDAVIT QF o

v. ) )F o

) T. H. AVEREFIIF £
DONNELLEY INFORMATION ) ~= Y o
PUBLISHING, INC., ) NS [f:;;;:zzz

Defendant-Counterclaimant, ) f‘é- -3 j

) FI o5
V. ) P S

\ SC N ¢ !_.
BELLSOUTH CORPORATION and > S

SOUTHERN BELL TELEPHONE AND : s
TELEGRAPH COMPANY,

Additional Counterdefendants.

e et S

STATE OF MISSOURI )
COUNTY OF ST. LOUIS ) 5

T. H. Avery, being duly sworn, states upon his oath as
follows:

1. I am Vice President and General Manager of
Southwestern Bell Media, Inc. (Media), 12800 Publications Road,
P.0. Box 31907, St. Louis, Missouri. I have held that position
since August, 198%5.

2. I am now, and have been since 1970, employed in the
classified advertising business, primarily the Yellow Pages,
beginning as a sales representative for Southwestern Bell

Telephone Company. I held various other positions in the

directory business, including sales, promotions and marketing, 5
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as well as strategic planning assignments. On January 1, 1984,
Media was incorporated to act as publisher for all Southwestern
Bell classified directories. Since January !, 1984 and prior
_to beginning my present position, I was Agsistant
Vice-President for Strategic Planning forj Southwestern Bel.
Publications.

3. Media publishes directories in various states within
the telephone service areas of Southern Bell and South Central
Bell, including Alabama, Florida, Georgia, Kentucky, Louisiana,
Mississippi, North Carclina, South Carolina, and Tennessee.

4. Based on my experience and knowledge from research in

the area, it is my opinion that the value of a classified

. ., advertising directory to advertisers depends upon consumer

usage. Usage, in turn, depends upon the accuracy, completeness
and timeliness of the information contained in the directory.
Because of the production time needed between sales close and
distribution, no directory can be 100% current when delivered
to the user, but the extent to which this can be approximated
is important.

5. PFor a directory to be most useful, advertisers must be
satisfied the directory contains the most current available
listings of all businesses in the community served by the
directory, including businesses not purchasing advertising, and
that the directory will be delivered to all users, including
newly connected customers. Local telephone companies in the
regular course of business generate a uniquely complete and

current body of listing information, including the name,

1
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address and telephone number cof every business and residence
telephone customer. This ianformation can he obtained from nc
other practical source in a timely manner to the best of my
knowledge. ;

6. Due to the constant turnover in businesses in any
community, the information in any l.rectory becomes
increasingly inaccurate with the passage of time. That is why

directories are typically published on an annual basis. Thus,

a directory alphabetical listing data base derived from keying
a previously published telephone directory cannot be nearly as
accurate or complete as one that is continually updated from

telephone company service order information. Consequently, in

tﬁ;{thé absence of access to the service order information equal to

[N

that available to the telephone company's publisher, an
independent directory will inevitably be less accurate and
complete than the telephone company directory, assuming they
are published on the same date. This point is illustrated in
the Bell South advertisement attached as Exhibit 1.

7. Based upon my experience, and from sources I believe
to be reliable, the local telephone companies make the listing
information referred to in Paragraph 5 available to the
directory publisher contracting with or affiliated with the
telephone company. This listing information may be made
available by hard copy, computer printout or in machine
readable form.

8. Media and its affiliates publish directories in 46 of

the 50 United States. In most cases, we are able to purchase



the listing information, including local updates, from the

local telephone company. It is my information and belief that

our own affiliate, Southwestern Bell Telephone Company, sells

-its listing information to Media and to cémpeting directory

companies on equal or identical terms. Our last information
from BellSouth - in April, 1985, - was that its telephone
subsidiaries would not sell current updates to Media.

9. In my opinion, it is not possible for a directory
publisher to truly compete with a telephone company affiliated
directory publisher without access on basically egqual terms %o
customer listing information. The listing information is an
essential facility needed by competing directory publishers in
order to produce a current and accurate directory. 1In
addition, the listing information is needed to be able to
deliver directories to newly connected users on a timely basis
(and within the same time frame as delivery by the telephone
company affiliated publisher).

10. While many telephone companies sell alphabetical
listing information to competing directory publishers, it is
not their general practice to sell or otherwise license Yellow
Pages classified heading information or listings to others.

11. It is common knowledge in our business that a
directory publisher, intending to compose, print, and
distribute a classified directory in a market area dominated by
a telephone company or its licersel sublisher, will refer to
that dominant directory as the primary source of name, address,

and telephone number information. Commonly, the non-licensed



publisher will, for the purpose of generating so-called sales
lead sheets for its own sales force, xey from the dominant

directory selected name, address, and number information,

together with other information disclosing the classified

headings and items of paid advertising og the business
customers to be canvassed in that market.

12. This kind of keying operation, as I understand it, is
not conducted for purposes of composing a classified directory;
it is rather for the sole purpose of sales preparation - the
development of promising sales leads. The keying of data to
develop selected sales information is simply an extraction of
certain information from a classified directory in the same
manner, but in different form, that a salesman might do when he
opens a Yellow Pages directory to a particular heading and
makes a handwritten list of tomorrow's sales prospects. A
directory is compiled, as I understand that term, when the
directory publisher employs its own selection, sales, and
editing processes by independent verification of only the
listings it intends to publish, although the original source of
the listing and heading information may have been the telephone
directory - such as by caliling the business listed to find out
whether there is still working service for th2 ¢ailed number,
whether there has been a change of ownership, a change of
address, a change of business name, or indeed, whether the

business still exists.



—

e
AND FURTHER AFFIANT SAYZTH NOT.Iy// / ///

Y

.
. §

STATE OF MISSOURI ) i

SS
COUNTY OF ST. LOUIS )

day of

Subscribed and sworn to before me this /%7"
‘;ltﬁ: , 1986.

A da Fo Tt

Notary Public

My Commission expires:
Tistzie ,
.« PANELAF SMITH

ST. LOULS CITY

S E s N COMMISSION BXIMS ST | 1984
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Exhibit B

IN THE UNITED STATES OISTRICT COURT
FOR THE SQUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

BELLSQUTH ADVERTISING &
PUBLISHING CORPCRATION,

Plaintiff-
Counterdefendant,

v.

OONNELLEY INFORMATION

PUBLISHING, INC., CASE NO.
85-3233-CIV-SCOTT
Defendant-
Counterclaimant,

v.

BELLSOUTH CORPORATION and
SOUTHERN BELL TELEPHONE AND
TELEGRAPH COMPANY, INC.,

LS

Additionail
Counterdefendants.
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- MOTION OF U S WEST, INC. AND LANDOMARK
PUBLISHING COMPANY FOR PERMISSION TO
FILE BRIEF AMICUS CURIAE, AND

MEMCRAN N_SUPEQRT QF TION

U S WEST, Inc. and LANCMARK Publishing Company hereby respectfully
move this Court for permission to file the attached brief amicys gyriie in
support of the opposition by Ocnnelley Information Publishing, Inc. to the
motion of Southern Bell Telephone & Telegraph Co. for summary judgment on

Oonnelley's antitrust counterclaims.
OFFICE RECORD
Received _ 337}
Served

Filed _/Uv(axi




IN THE UNITED STATES OISTRICT COURT
FOR THE SQUTHERN OISTRICT OF FLORIDA
MIAMI OIVISION

BELLSOUTH ADVERTISING &
PUBLISHING CORPORATICN,

Plaintiff-
Counterdefendant,

v.

DONNELLEY INFORMATION

PUBLISHING, INC., CASE NO.
85-3233-CIV-SCOTT
Defendant-
Counterclaimant,

v‘

BELLSQUTH CORPORATION and
SQUTHERN BELL TELEPHONE AND
TELEGRAPH COMPANY, INC.,

Additional
Counterdefendants.

)
i
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- MEMCRANDUM OF U S WEST, INC. AND LANCMARK
P HIN MPANY AS AM RIA

U S WEST, Inc. and LANOMARK Publishing Company, as friends of the
Court, heredby submit this Memorandum for the Court's consideration in this

action.



NTACUCT A

Cre of the f{ssues 1n  the above-capticned case ralspe ia  *=¢
countarclafms of defendint-csuntarclaimant Oonnelley Informatica Publtgniag,
Inc. ("Donnelley") {s whether or met it {5 a vielasfan of the antitruss 1aws
for 4 taleghene coerating campany (Southern 8ell Telephome ane Telegraza
Cémptny) and/er its parent campany (BellSouth Carseraticn) $o refuse. %2 maxi
avatladle by licenss or otherwise 1istings of 125 subtcribers to 1a
{ndependently cvnid directery publishing company (“Ceanellay”) ecperatiag in

cempetiticn with a dirvcisry pudlishing subsidiary of that parent.

U S NEST, Iac., as a parant Dhelding csapiny (lika 5911Sc323
Corporation) cewaing 1 aumder of talephena csapanies, and LANCMARX Puiishing
Campany, as U § NEST's publishing subsidtary (liky “BeT1South Advortt;in; %
Pudlishing Carperaticn (“BAPCO")), subait ¢this Memorandum {n supser:s ¢f
Ocnnelley's pesition that such a refusd] ta llcanse Tistings may vielate 2t
3a%itruse laws, Becaute !¢ may caagtituss an impreger atsamge 23 laverage 3t
s:ata-grzd:nd- mongpsly ina fce:l taleghone -servicas a3  the cempetitive
dirsctary publishiag marked. This Memorandua seeks, first, 23 place iy
Issue 1a2s the csasext of the divestiture of the Bell Systam, which
implementad a general principle that menepely ana campetitive Businessas
sheuld Dbe stéuctur;lly segiritad from cne another precisely 18 that imprsser
leveraging anti-cempetitive discriminatiocn might Be aveided; and secand, %3

show Row U S WEST (and LANOMARX), cempanies 1n all relevant ways analogous S

8¢)1South and BAZCO., have 1c%ed upon thelr strangly=held belief that the tyce

[



ef Ievortéinq addressed By the divestizyce 1s alse unacseotadle tm tee

directory pudlishing arem.
THE R€11 eyevsy ?

On January 1, 1934, the "S411 Sy1tem”, as it formerly Rad 3een kagwn,
cadsed o exist. As a2 result of 1 judicially entarsd consant decrae L
the culminatica of a vigorously foughe u;t!t.-ust suit Detween the U. S.
Dopartmn? of Justice and the American Telephene & Telegrazh Company (“ATLT")
== the former Bell Systam “spun off" or divestad {tself of its Ball Telezhene
eperating companies (*8CCs*). A nev coafiguration of csmpanies emarged:
ATLT, whick weuld no leager cpertitad any gancaalv exchange teleghcne "“1&:"
but weuld fnstead de entitled to parsicipate fa the gommesitive markets of {1s
chodsing with fav exceptions: and the !OC: who weuld de grouped ﬁncor i |
ownarshiy of seven separats: regicnal holdtag companies ("RMCs") ane whe weyld
Be restrictad 2 the provision of mensgglv local exchange telephone sarvica,
with few excesticns. $agd €& imgri~1a Telgehan Telanwyan, 332 7.
Sugp. 1 cc.d.c. 19823(*ME1"). One of tMese~RMCs s BaliScuth "Cerperacicn

("BellSeush™); anaether s U S WEST, Inc. ("U S WEST").

Crne of the cpatral rationales Dderind the decislon 23 seadr-ate
structurally the gomaetitive entarprisas of the naw ATAT from the ggogac’

entararises of the nev ANCs was that when coapetitive and menepoly liaes ¢f

1 This consent decree was originally agraed te By the Justice cczarzm:::
and ATAT in January of 1982. The faderal afstrict court ia Washiagiza ¢.C..
after hearings and medifying the decree {a gsome respects, enterad the decree
{n August of 1982. This decrae, a3 entered dy the court, is coamealy kagwn &

the “"Mod!ificition of Final Judgment” or "NMFJ.°
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business had previously been combined fn the old Bell System, the Bell System
was alleged to have taken advantage of or "leveraged” its monopoly position in
certain of its lines of business to cross-subsidize its competitive ventyras
and to discriminate agaianst {its competitors. AT&T had monopely control over
an "essential facility" or “bottleneck” in the form of its control over the
telephone network, without access to which certain competitors could nat even
gain the price of admission to their markets. See United St3tes v. American
Teleghone & Telegraph, 524 F. Supp. 1334 (0.0.C. 1981).% The intention
behind the Bell System divestiture was structurany to separate monopoly
requlated businesses from competitive businesses so that the above-described
leverage would not be prone to happen. Competitive businesses were to go to
AT&T; monopoly businesses to the RHCs. See MFJ), supri. In the initial
settlement between the Justice Department and ATAT, the two parties agreed
that the publishing of yellow pages was a competitive business, and sheuld,
therefore, go to ATAT. See MFJ], suypra, 552 F. Supp. at 193. Prior t:
approving the consant decree and entering it as a final judgment, however, the
antitrust court modified it to permit the BCCs/RHCs to engage in this
competitivs busi_ness fnstead of ATAT. Id. at 193-94, 231.

As a result, both BellSouth and U S WEST, through subsidiaries, are
currently engaged 1in the business of publishing telephone alphabetical
directories ("White Pages*) and classified advertising directeries ("Yellow

Pages") in competition with other publishers.

2 For example, the Bell System engaged in the monopoly business of
providing local teleshone service through the local telephone network and the
competitive business of manufacturing customer premises equipment; the Justic:2
Oepartment claimed that ATa&T, by not permitting competing equipment 2
interconnect with the network, had improperly leveraged its moncpoly positicn
to praclude competitors from entering the equipment market.
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B. CURRENT STRUCTURE QF U S WEST AND LANOMARK:

THE COMMITMENT NQT TO LEVERAGE

U S WEST 1{s the holding company for three BCCs, known as Mountain
Bell, Pacific Northwest Bell, and Northwestern Bell. All three provide
monopoly local exchange telephcne service pursuant to the terms of the MFJ and
state requlation. As a by-product of that local utility function, these BCCs
éompile and continuously update listings of their service subscribers' names,
addresses and telephone numbers (herefnafter “basfc 1istings" or “"basic
1isting information"). This up-to-date basic 1isting information is easily
and relatively inexpensively gathered by BOC personnel as part of their
telephone service order process, and the BOCs are currently in a unique
position to be able to compile such information because of their delivery of

monopoly 1ocal talephone service. 3

Prior to January 1, 1984, each of these three BCCs used the listings
ft compiled to publish its own White and Yellow Pages directories. To
accomplish the publication of a directory, two separate and distinct
activities must occur. First, a current list of the appropriate teleshcne
subscribers (and thelr addresses and talephone numbers) must be compiled. As
stated above, as a result of their provision of basic telephcne sarvice to
customers in exchanges within their territories, the 80Cs were and currantly
are in a unique position to be able to perform this basic listing function.

Affidavit

3 See Affidavit of Roy French, Y6 (previously submitted in this action in
support of the opposition of Donnelley Infarmation Publishing, Inc. ta o2
moticn for summary judgment by Southern Bell Telephone and Telegracn
Company). A copy of this Affidavit is attached herato as Exhipit A for tne
Court's convenience.



