
be allowed to purchase updated subscriber list information and

modify their previously purchased lists based upon the updates,

~, add the new listings and change of addresses and delete the

canceled listings There is no reason for independent directory

publishers to be required to repurchase essentially the same

listings every year.

F. Subscriber List Information Must Be Provided On A
Timely Basis And Be Up-To-Date.

The NPRM seeks comment on what regulations are necessary to

fulfill the statutory mandate that subscriber list information be

provided on a "timely" basis at "nondiscriminatory rates, terms,

and conditions."ss ADP believes that LECs must be required to

respond to publisher's order for subscriber list information

within 5 days and fill the order in no more than 20 days. Aside

from being timely provided, the subscrJ.ber list information must

also be up-to-date As discussed, fresh listings are critical to

a directory's success. 56

v. LECS MAY REQUIRE A "REASONABLE CERTIFICATION" THAT
SUBSCRIBER LIST INFORMATION IS SOUGHT FOR DIRECTORY
USE.

The NPRM seeks comment on "how and to what extent a

telecommunications carrier may seek authorization" that "a

55

56

11()()9S6X (n

NPRM at ~ 45

ADP recognizes that a few small LECs may not update their
directory with new connects/disconnects until publication.
For such LEes, up-to-date information should include the
most recent directory along with 3. list of new connects 3.nd
disconnects.



person seeking subscriber list information is doing so for the

specified purpose of 'publishing directories in any format. '" ',7

As set forth below , ADP does not oppose permitting

telecommunications carriers to seek reasonable certification

concerning the use of subscriber list_nformation provided that

certain conditions are imposed

As an initial matter" ADP believes that certifications

should be filed only with requesting telecommunications carriers.

There is no need for the certification to be filed with the

Commission because the filing of information with the agency does

"not provide any added assurance cf compliance" and "would place

a larger burden on both industry and FCC staff .

. . f . l' d b f' h bl'" 59slgnl lcant y lncrease ene It to t e pu lC.

. without a

More

importantly, the Commission must prescribe the exact language of

57

58

59

OO()<).'6X.(J.<'

NPRM at ~ 46.

The Commission has required certification in analogous
circumstances. For example, prior to the 1996 Act, the
Commission required that a telephone company seeking
approval to construct and operate a stand-alone cable system
provide certifications that (1) it would use its lines as a
stand alone system and not for common carrier service, (2)
it will comply with various other Commission rules, and (3)
it is franchised to provide cable service. See Rule 63.16,
47 C.F.R. § 63.16. See also 47 C F.R. § 63.09(a) (requiring
certifications for telephone companies seeking to provide
video programming to rural areas)

See Deregulation of Equipment Authorization Requirements,
FCC 96-208 at ~~ 19-21, ET Docket No. 95-19, Report and
Order, (reI. May 14, 1996) ("Equipment Deregulation Order")
(allowing computer manufacturers to furnish declaration of
conformity with FCC rules with their products instead of the
more burdensome method of providing certifications to the
Commission)



the certification as standardization will promote efficiencies

and preclude individual carriers from mandating the types of

anticompetitive requirements historically imposed by LECs when

licensing subscriber list information

the following language:

ADP therefore proposes

[Company] understands that it is being furnished
subscriber list information pursuant to the
Telecommunications Act of 1996 and that both the Act
and the Federal Communications Commission's Rules
restrict the use of such information to publishing a
directory in any format

As this language is modeled on similar certifications employed by

the Commission,60 it should serve as an effective safeguard for

telecommunications carriers. 61 Finally, and most critically,

telecommunications carriers must be prohibited from withholding

subscriber list information in the event that they believe a

certification to be untrue. The use or misuse of subscriber list

information is an issue for the Commission to decide in the first

instance, not telecommunications carriers Thus, if a carrier

believes that its subscriber list information has been misused, 62

60

61

62

000956X 1)1

See, ~, Section III of FCC Form 301, Application for
Construction Permit for Commercial Broadcast Station
(allowing applicant to certify that it has sufficient assets
to construct and operate requested facilities) .

See Equipment Deregulation Order at ~ 19 (expressing
Commission 1 s belief that a simple document of compliance
with FCC rules will not result in "non-compliance" with
those rules)

It would be extremely difficult to demonstrate that a
certification was false prior to the purchaser using the
listings in an unlawful manner. For that reason, ADP
believes misuse is best demonstrated after the fact.



it should be required to file a complaint with the Commission

which, assuming it agrees with the carrier, has the authority to

subject the offending party to the fulL panoply of sanctions

including the loss of the right to purchase subscriber list

information.

VI. CONCLUSION

For the foregoing reasons, the Association of Directory

Publishers urges the Commission to specify rules concerning the

provision of subscriber list information

Respectfully submitted,

THE ASSOCIATION OF
DIRECTORY PUBLISHERS

By:

/

,
Jfl,' f,/i~'/, ,,/-~~f .---' ,
~q. ',' '/ /r/,t~?'2".~__
TheOdore Case Whitehouse
Michael F. Finn

WILLKIE FARR & GALLAGHER
Three Lafayette Centre
1155 21st Street, NW
Washington, DC 20036-3384

Its Attorneys

11 June 1996
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STATE OF MISSOURI

COUNTY Of ST. LOUIS

. BEFORE HE, the undersigned authority,. on this day personally
appeared A. C. Parsons, who being by me first dUly sworn. states
on his oath as follows:

1. I am currently the President and CEO of Southwestern
Bell Yellow Pages, Inc., which is the sales agent for and
provides sales, graphics and pagination services to Southwestern
Bell Media. Inc., both of said companies being a subsidiary of
Southwestern Bell PUblications, Inc., for which I have served in
various official capacities.

2. I have been involved in the business of publishing
yellow page directories since 1976 when I was appointed Assistant
Vice President-Directory of Southwestern Bell Telephone Company
("SWBT"). In that position I was responsible fo~ all aspects of
SWBTts directory operation from sales to publishing and delivery
of its 56~ directories.

,-.-.3.. -.~~niApr.il.,of, J982 t I was e lec ted Vice' Pres iden t­
Directort ~~ijth~estern Region of SWBT. This position was for one
of the anticipated seven regions to be formed at dives~iture. My
responsibility encompassed all directory operations of SWBT.

~. As a result of the divestiture of the Bell Operating
Companes from AT&T, I was elected to the Board and as President
and CEO of Southwestern Bell PUblications with responsibility for
all of its directory operations. Those operations include the
pUblication of over 600 directories in the five-state region
(encompassing Texas, Oklahoma, Arkansas, Kansas and Missouri)
where SWBT provides local exchange service, competitive (overlay)
classified directories in Chicago, Baltimore, Washington, D.C.,
New York City, and Pinellas County, Florida, and Silver Pages
directories in over 90 markets across the United States. In
addition, Southwestern Bell Publications owns Hast Advertising &
PUblishing which is the sales agent for independent telephone
companies in over 40 states, and Blake Publishing ~hich sells and
publishes specialty directories in over 20 states ..

5. I am the immediate past president of the Na~ional

Yellow Pages Service Association (NYPSA) and a current member of
its Soard of Directors. NYPSA is an association to ~hich nearly
every yellow page pUblisher in the United States is a ~ember.

Its membership is currently at 203 out of an estimated total of
some 210 to 215 publishers. I am also presently a ~e~ber of the
30ard and Treasurer of the American Associ3~ion of Yellow Pages

-,,;
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Publishers. As 3 r~sult of my work experience and work in these
:3 s soc i at:' 0 n s, I ;} m t!l 0 r 0 ugh 1 y f <l mil i.:: r withal 1 fa c e t S 0 f the
~ u::; i ~ e s s 0 r 0 u b 1 i 5 1\ i.:) I; J ~ ;:l h ;) ~.; t i. C ~1 1 (\..1 ~1 i. t C ;1.J t~ <:;) and c: J ~; S : C i e d
(yellow paGe) di.rec:0~ic5.

6. Southwestern 3ell Media, a wholly owned subsidiary or
Southwestern Bell PUblications, publishes directories in portions
oS various states, including Texas and Oklahoma.

t

7. Based on my experience and knowl~dge from research in ~
the area, it is my opinion that the value bf a classified
advertising directory to advertisers depends upon consumer usage.
Usage, in turn, depends upon the accuracy, completeness and
timeliness of the information contained in all sections of the •
directory. Because of the production time needed between the
sales close and delivery, no directory can be 100~ current when
delivered to the user but the extent to which this can be .
approximated is important.

8. For a directory to be most useful, advertisers must be
satisfied the directory contains the most current available
alphabetical and classified listings, including all businesses
and shopping areas in the co••unity served by the directory.
This includes businesses not purchasing advertising. They must

. also know that the directory will be delivered to all users,
...,;;.;: ;.,includlng. newly connected custo.ers. A co_plefle and up-to-date
--."" -'alphabetical or white page section of a directory is a valuable

supporting part of the complete book for the users. for the
pUblisher the updated information provides sales leads and an
opportunity for new businesses to get their names before the
public.

L

,
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9. Local telephone companies in the regular course of
business generate a uniquely complete and current body of listing
information, including name, address and telephone number of
every business and residence telephone customer. This
information can be obtained from no other practical source in a
timely manner to the best of my kno~ledge.

10. Due to the constant turnover in businesses in any
community, the information in any directory becomes increasingly
inaccurate with the passage of time. This is why directories are
typically published on an annual basis. ThUS, a directory
alphabetical listing data base derived from keying a previously
published telephone directory cannot be nearly as accurate or
complete as one that is continually updated from telephone
company service order information. General Telephone of the
Southwest is already taking adva~tage. of this fact in its
advertising, asserting that other directory publishers have
incomplete products, a result which has been caused by their
change in licensing policy.

11. Based upon ~y business experience and other ~
information, I know that local telephone companies make the
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listing information referred to in Paragraph 9 above availabie to
tile directory publisher contracting with or affiliated with t~e

telephone company. This listing information may be made
available by hard copy, computer printout or in machine reada~le

form.

12. Southwestern Bell Publications and its affiliates
oUblish directories in 46 of the 50 United States. In most
cases, we are able to purchase the listing' information, including
local updates, from the local telephone company. It is my
information and belief that our own affilVate, Southwestern Bell
Telephone Company, sells its listing information to Southwestern
Bell Media and to competing directory companies, including
General Telephone, on equal or identical terms. ~

13. In my opinion, it is not possible for a directory
pUblisher to truly compete with a telephone company affiliated
directory publisher without access on basically equal terms to
customer listing information. The listing information is an
essential facility needed by competing directory publishers in
order to produce a current and accurate directory and to develop
sales leads for advertisements in its directory. In addition,
the listing information is needed to be able-to deliver
directories to newly connected users on a timely basis (and
within the saae time frame as delivery by the telephone company

_~a(t11~~tedpubllsber). Without sharing-this updated·information
with competing directory publishers the telephone companies are
able to leverage their monopoly position in the telephone servic~

area into the competitive directory market.

14. It is common knowledge in our business that a directory
PUblisher, intending to compose, print and distribute a
classified directory in a market area dominated by a telephone
company or its licensed publisher, will refer to that dominant
telephone company as the primary source of name, address and
telephone number information.

15. Prior to January', 19811 SWST, and since that time
Southwestern Bell Media, has been able to purchase from GTS
updated listing information necessary to produce complete and
accurate directories which are competitive products. Recently,
GTS has notified Southwestern Bell Media that upon expiration of
existing License Agreements, it will refuse to continue providing
updated information. GTS claims the current License Agreements
(Exhibit "A" to the Complaint) will terminate in December, 1987,
for some major markets and in early i988 for others. The License
Agreements with which GTS proposes to replace the existing
contract$ offer to sell only the "book on the street" most
recently published by GTS without updates. In addition, GTS
seeks to impose on Southwestern Sell Media an obligation to print
on the cover of each Southwestern Bell Media book utilizin&GTS'
listings the fallowing d~sclai:ner: "This dir'?ctory anc its
publishers are not associated with GTE or General Te~e?hone

Company of the Southw'?s~."



15 . The dis c 1 .1 i::l!?~" m~ n t i \) n '2 .j a :J 0 \' .:? !1a 5 :1 0::; ~ e e:1 lis :. 0:: and
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CtJ:;::O~~:"'~; to be ::Jl·: <'0 ~lrv;:"e1"iv :cc:ltify '..''10 PU~'l~5~1(~d t::~

(ii.:-c-c::Ol"\'. :~e\i:3 is :~r';'l:'-~ ('If ~~; :)r'(}CillCl:.> and i:cs no nc:ed or
~:~~·.~~rl::' r..a naltn o~-~.. ii.. :'; ;,;:·,,;d\lCt..~) .):~ :.I~()::("~ cC ~·r~:. I:1 poi~t of
fact, it relies upon ~ts :lame an<; its pr:)duct distinctions as its
competitive· s~rategy. For example, the proposed GTS lice~se

agreement would require ~:edia to inclUde t:1e discl;:;imer 0:1 the
cover of its fort Worth directory merely b~cause a handful of GTS
listings such as the Azle, Texas community appear in this
directory. It would surely not be in HedDa's interest to try and
confuse the citizens of Fort Worth as to Media's status as
publisher of this directory and no attempt has been, or l.'i11 be,
;,. <; d e to u 0 so. T0 i I j -: i u d e t l: i s dis c 1 a i:n e ron the C 0 ve r 0 f
Media's directory would only create confusion where none
otherwise exists.

/
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11. Southwestern Bell Media has ~ontacted GTS to obtain
information to be included in an expanded ("rescoped") version of
Southwestern Sell Hedia's Richardson, Texas Yellow Pages and the
white page portion of its Muskogee, Oklahoma directory. In each
instance Media sought to obtain the existing GTS data base plus a
continuous update of that data base through updated listing
information. However, despite repeated requests, GTS has refused
to provide. the updated information for the Muskogee and
Richardson directories. In ea"ch case f GIS has attempted to ,
require Southwestern Bell Media to execute a License Agreement
identical to Exhibit "C" to the Complaint.

18. Refusal to provide updated information, refusal to
continue providing updated information and requiring a front
cover disclaimer each constitutes a major change in marketing
practices for no purpose other than to give GTE-affilidated
yellow page publishers an unfair competitive advantage.

19. Unless a publisher has immediate access to the updated v/
information described above, that publisher cannot compete in the
market with a publisher which does have immediate access. In
order to have a competitive market, the updated information must
be available to each publisher on the same terms and conditions.
To require a competing pUblisher to print a disclaimer (Exhibit
"C" to the Complaint) and to refuse a publisher access to updated
information prevents that publisher from fairly competing with a
publisher not under those restrictions.

';"'- .
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20. With regard to t~e Boyn:on, Checota, :-125kel1, Porter
and Wagoner, Oklahoma and Plano and Garland, Texas ~arkets

;eferred to in Parag:-aph 102 of the Complaint, Southwestern Bell
Media is s01iciting sales in t~e Texas markets at the ?~esent

time and and is p~eparing the directory for the Oklah0~a markets,
and fully intends to co~oete in those war~ets. South~estern 3e11
~as the resources necessary to enter and remain in these markets
if i~ can do so on a co~~etitive baSiS.
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~. 21. I h.ve ".ad th•.•bo~a <1n~ foret\o1n.~ c,om~1.2t:\t. and ti1;,at
'tllll factu31 alleFtn\.ton~ ,conl.(ilned 1:1 ~i1~tl!1I·~?~1':3 S ..' o~;~7'., '22-37
ir.c1u:$fV., thw :"1r-st. t.wo $on1,cnc.:as or P"'T"II~I'~rJh ,':') , , ra .... a ..... :'., ..
~o·b;t b~, b"r-bl:J. 71-7 11 ,16,79.89. \.1'<: ~ceond :';C~:lt.CtrlC'! or
pa"~a.,.al}1'I 97. lCJ1-'09 1neluslvc. ~hu Cir$c ~~IH~~C1U of ~~r'a~"~{)h

nu, ptlr<:ls'r4lpn 113, the second :n~ntenccr or par"ac,.;lph "5, 116 .. 113
3ro or my own per~oM~l knowledgR true ~nd eorrect. I (urther
3Ve~ th.t t~e ractu~l allegations cont*l"u~ in tho ~.mllnin~

p"ra!r.pn~ are, to the best or my I,(tlow)adl'e ;)nc'l ~tl1.r Ind b~l'Ied

on my know1.dgc and o~p.rie~ce 1n the dir~oto,.y publishinG
business, truo and correct.

Further Arrtant say~th not.

r$Oh&

SUBSCRIBED ANO SWOIN TO aErOR£ ME by the $.1d A. C. Persona
on this the wJ'~ day ot 'fCombqr, 1987. to Qlrt1fy which
witness my han iKd seal or errie ••

My oom~1ssLon txp!r,j:

t:2.p,.t:/~ Iff;;
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

~nAMI DIVIS ION

BELLSOUTH ADVERTISING &
PUBLISHING CORPORATION,

Plaintiff-Counterdefendant,

v.

DONNELLEY INFORMATION
PUBLISHING, INC.,

Defendant-Counterclaimant,

v.

BELLSOUTH CORPORATION and
SOUTHERN BELL TELEPHONE AND
TELEGRAPH COMPANY,

Additional Counterdefendants.

STATE OF MISSOURI )
) SS

COUNTY OF ST. LOUIS )

Affidavit

-

T. H. Avery, being duly sworn, states upon his oath as

follows:

1. I am Vice President and General ~anager of

Southwestern Bell Media, Inc. (Media), 12800 Publications Road,

P.O. Box 31907, St. Louis, Missouri. I have held that position

since August, 1985.

2. I am now, and have been since 1970, employed in the

classified advertising business, primarily the Yellow Pages,

beginning as a sales representative for Southwestern Bell

Telephone Company. I held various other positions in the

directory business, including sales, promotions and marketing,



as well as strategic planning assignments. On January 1. 1984,

Media was incorporated to act as publisher for all Southwestern

Bell classified directories. Since January 1, 1984 and prior

_to beginning my present position, I was A~sistant

Vice-President for Strategic Planning foq Southwestern BelL

Publications.

3. Media publishes directories in various states within

the telephone service areas of Southern Bell and South Central

Bell, including Alabama, Florida, Georgia, Kentucky, Louisiana,

Mississippi, North Carolina, South Carolina, and Tennessee.

4. Based on my experience and knowledge from research in

the area, it is my opinion that the value of a classified

advertising directory to advertisers depends upon consumer

usage. Usage, in turn, depends upon the accuracy, completeness

and timeliness of the information contained in the directory.

Because of the production time needed between sales close and

distribution, no directory can be 100~ current when delivered

to the user, but the extent to which this can be approximated

is important.

5. For a directory to be most useful, advertisers must be

satisfied the directory contains the most current available

listings of all businesses in the community served by the

directory, including businesses not purchasing advertising, and

that the directory will be delivered to all users, including

newly connected customers. Local telephone companies in the

regular course of business generate a uniquely complete and

current body of listing information, including the name,
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address and telephone number of every business and residence

telephone customer. This infor:naL,)n can be 'Jbtained from nc

other practical source in a timely manner to the best of my

.knowledge.

6. Due to the constant turnover in businesses in any

community, the information in any Lrectory becomes

increasingly inaccurate with the passage of time. That is why

directories are typically pUblished on an annual basis. Thus,

a directory alphabetical listing data base derived from keying

a previously pUblished telephone directory cannot be nearly as

accurate or complete as one that is continually updated from

telephone company service qrder information. Consequently, in
• r- ~

. _._the absence of access to the service order information equal to

that available to the telephone company's pUblisher, an

independent directory will inevitably be less accurate and

complete than the telephone company directory, assuming they

are published on the same date. This point is illustrated in

the Bell South advertisement attached as Exhibit 1.

7. Based upon my experience, and from sources I believe

to be reliable, the local telephone companies make the listing

information referred to in Paragraph 5 available to the

directory publisher contracting with or affiliated with the

telephone company. This list Lng information may be made

available by hard copy, computer printout or in machine

readable form.

8. Media and its affil~ates publish directories in 46 0:

the 50 United States. In most cases, we are able to purchase
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the listing information, including local updates, from the

lo~al telephone company. It ~s my information and belief that

our own affiliate, Southwestern Bell Telephone Company, sells

-its listing information to Media and to c~mpeting directory

companies on equal or identical terms. Our last information

from BellSouth - in April, 1985, _. was that its telephone

subsidiaries would not sell current updates to Media.

9. In my opinion, it is not possible for a directory

publisher to truly compete with a telephone company affiliated

directory publisher without access on basically equal te~ms to

customer listing information. The listing information is an

essential facility needed by competing directory publishers in

order to produce a current and accurate directory. In

addi tion, the listing information is needed to be able to

deliver directories to newly connected users on a timely basis

(and within the same time frame as delivery by the telephone

company affiliated pUblisher),

10. While many telephone companies sell alphabetical

listing information to competing directory publishers, it is

not their general practice to sell or otherwise license Yellow

Pages classified heading information or listings to others.

11. It is common knOWledge in our business that a

directory publisher, intending to compose, print, and

distribute a classified directory Ln a market area dominated by

a telephone company or its lice~3ej ?ublisher, will refer tJ

that dominant directory as the pr~~ary source of name, address,

and telephone number informat i.on Commonly, the non-license:!



publisher will, for the purpose of generating so-called sales

lead sheets for its own sales force, key from the dominant

directory selected name, address, and number information,

together with other information disclosi~g the classified

headings and items of paid advertising o~ the business

customers to be canvassed in that market.

12. This kind of keying operation, as I understand it, is

not conducted for purposes of composing a classified directory;

it is rather for the sole purpose of sales preparation - the

development of promising sales l.eads. The keying of data to

develop selected sales information is simply an extraction of

certain information from a classified directory in the same

manner, but in different form, that a salesman might do when he

opens a Yellow Pages directory to a particular heading and

makes a handwritten list of tomorrow's sales prospects. A

directory is compiled, as I understand that term, when the

directory publisher employs its own selection, sales, and

editing processes by independent verification of only the

listings it intends to publish, although the original source of

the listing and heading information may have been the telephone

directort - such as by calling the business listed to find out

whether there is still working service for the l~al19d ~~.unber.

whether there has been a change of ownership, a change of

address, a change of business name, or indeed, whether the

business still exists.
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AND FURTHER AFFIANT

STATE OF MISSOURI )
) SS

COUNTY OF ST. LOUIS )

I? Subscribed and sworn to before me this /6 A. day of
~ , 1986.

Notary Public

My Commission expires:
;";'-~'~.- . .

~:'.. ,.' 4 PAMElA Jr'SMn'H
NOiAlY puauCStAfi (j MIIIP

.:- Sf . l.OUIS CITY
-.c.' C M-rccMMJSSIOHW'. fIIf , ''',
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IN THE UNITED STATES OISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION

)

BELLSOUTH ADVERTISING & )
PUBLISHING CORPORATION, )

)
Ph1nti ff- )

Counterdefendant, )
)

v. )
)

CONNELLEY INFORMATION )
PUBLISHING, INC .• ) CASE NO.

) 8S-3233-CIV-SCOTT
Oefendant- )
Counterclaimant, )

)
v. )

) . .

BELLSOUTH CORPORATION and )

SOUTHERN BELL TELEPHONE ANO )
TELEGRAPH COMPANY. INC., ) oJ

~.

)
Additional ) " . .. -. -
Counterdefendants. ) - ..

) ... . ..-.- --. .
c.::

- MOTION OF U S WEST, INC. AND LANDMARK
PUBLISHING COMPANY FOR PERMISSION TO

FILE BRIEF AMICUS CURIAE, AND
MEMCRAHOtJM IN SUPfORT OF SUCH MOTION

~-----

OFFICE RECORD
~:......;f/~__Received

Served
Filed

U S HEST, Inc. and LANDMARK Publishing Company hereby respectfully
move this Court for permission to file th. attached britf amity, curiae in
support of the opposition by Oonnelley Information Publishing, Inc. to the
motion of Southern Bell Telephone & Tel.grilph Co. for sunmary judgment on
Oonnelley's antitrust counterclaims.



IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION

)

BELLSOUTH ADVERTISING & )

PUBLISHING CORPORATION, )
)

Plaintiff- )

Counterdefendant, )
)

v. )
)

CONNELLEY INFORMATION )

PU8LISHING, INC., ) CASE NO.
) 8S-3233-CIV-SCOTT

D.fendant- )

Counterc 1a1mant. )
)

v. )
)

BELLSOUTH CORPORATION and )

SOUTHERN BELL TELEPHONE AND )
TELEGRAPH COHPAHY, INC., )

) · ~· .
Additional ) · -
Counterd.fendants. )

.... _..
:;~_ ... - -) .

~.:

- MEMORANDUM OF U S WEST. IHC. AND LANeHARt:::
PUBLISHING COMPANY AS AMICUS CURIAE

U S WEST, Inc. and LANDHARX: Publishing Company, as friends of t1'le

Court. hereby submit this Memorandum for tnt Court's consideration in this

action.



One of t~. 1SSUIS 1n t~. &~OV'-Cl~t' en.d ~lst ri I Sf~ ; It :.~.

c:=u~Urc:tI1:fts of d.fll'ldll'lt.c:unhrc:hLunt Con"lnlY Inform4:ie., ~\JbTlsl"~i.

Inc. C"Co"~.ll.y") 1$ ..~.eh.r or l'lot it is I. v1c=1&:1o" of t~, &f1t1erl.lS~ li"S

for a t.l.;hc=n, eClrlt1ng c:mOl.n1 (Scuth.,.~ I,ll T.Tt=hO"' lno T.l'9~i:~

C:mpl~1) il"ld/or its J:llr.nt c:=pl.ny (ltl1Scuth ~r;orn1Qn) to ''If:.lH. to lU.C,f

aV11hb1t by n,,"SI or ethl,...h. lfst11'1gs of its sl.lbs~l'ib.,.s to &:'1

1I'1d'~'l'ld.~t1y owned d1r.c:~ory Dubl1sh1ng c:mpll'ly (-Ool'\l'lI11ly·) e;trlt1:'1; b

c::mptttt1c" ..1t~ 1 d1r,ct:ry ;u~11shing su~s1d1a~y of t~lt ~lr."t.

i
U S WE!T. Inc., I.S I. PI~'ftt hcl~1n9 c:-"ny (11kl l.tTSc\Jt~

eQr~crlt1cft) OWI\1"9 I ftu.,,, of talu"onl c::=panhs, af\d UH~AX P",~tfshin9

~~&"Y. U U S )If!S~'s p1,lblhl\1n9 subs1dhry Cltkl hnSeut.'\ .ldv.,.~isifl; 11

Pu=lfsn1l'li eC,.,orle~C" C-SAPCO-l). sua-it this ~.mcrl"dus '" SIJ;:~r~ Q~

~nl'l.l1t~'s pos1tic:" t~&t such I refusal t= lielnSf lis~1"~s ma~ v1c=lU. :.~.

&~~1t~1t taws. becausl it ely e=nst1~Jtl I.d i-eroOtr &t~.mQ~ to ltVlrl;_ :~ •.
stat,-grlntld ItCneDol~ h 10Cl1 taltlfton, ·Slrviet 1f1t= t~. ~;m;at1-:~..,t

d'reetQry DloIblhMtt9 •• ri.lt. TMs MMa1"ll'ldua SUks, "rst. t= ph~. t:'lis

'SSUI 1~t= the c:cnt.2t of tht d1Y.st1~1'" of t~1 I,Tl S11el~. ."':~

hlpltm'ttt.d I ~.n.rll ~"1"C1plt t~at _nclcly l"~ c:mOltH1vt bustrusus

shey 1d b. st1"Vc~~rlllY S'01.1"1 tiCS f1"c:lftI en. aneth,r prlei It11 10 t~1 t 1ml:l r:: 11"

ltvt1"lq1t\cg Inti-c~'tHht d1s~ria1"l.t1on .'Vht ~. lvOi4td; a"d uc:nd. t~

sho.. hew U S ~EST (lnd UHCMaa~). CQlIIQlllhs 1n 111 1"Iltval'lt way, It'll1oqcu s ~:

l.llScut~ and !A>CO. have ac~.d u;cn t~.ir st~="4tY.~tl~ btlt., t~at t~. ty: •

•
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.
of t.Y.rI91M~ id~~.ss.d by t~. d1v,s~it~~. is l1se unlc:.~~.ci. I~ ~~f

d1r'~~Qry ~u=11S~1"g Irtnl.

0" Jlnua.ry 1, 1984, tnt ·sett SY'~III" • &s it fQnltrly hid ~..~ It:-,c'Wl'I.

cusld t= uht. As I rutJa of l jUd1~h111 t"ttrld c:=nunt dlc:au 1

the c:ulm1nat1c:n of I v'90rously fc:ugl'lt &:'lt1t~ust suit ~.t'w.." thl U. S.

O,plr~:TI.t\t of Just1C:I lfld tt\. Am.riC:ln T,tlphcn. , T.legrUh C:III~I"'ly C"Ai!.i")

-- t~. form,,. 8tl I !ysUm "s~un eff· c:r dhut.d 1tulf c:f Hs Bell T.1t:~ene

operlting c::mpln1.s ("SOCs·). A ".~ coftf1turlt10n c:f c::m~ln1Is Im.rt.~;
I

ATlaT; ,,"ic:~ weu1d nc lc"gt,. e;trUld &lIy 1G090Q'y IJC},&lIq. tlh~l\cn. Ur'V1:B

bu~ we~'d tnstt&d bt ,"titled tc p&~tc1p&t. 1~ the ,;mp.~~:~y, a&~.ts of 1~s. ~'..

eftccsing ..itn 1'1'" IJctotiefts: 1M t~. 1CC.s, 'Who we~1d ZIt 11"Cuptd \,ll'l~.,. o;~.

ewn,rsh1, 0' s.v,n s,plrltl rl~1o"lt ~cl:'~, e:m~IIl"S C·.Hes·) lnd _"0 .e~l~

bt rlS~r1c~.d t= the prcyision 01 n;ncge'v tecal tXC~1II9' t.t.~I'ICt'l. IIr'tle!.

Su;p. 131 CO.O.C. t9l2H·W"'. One of t~ ... -R)lts if "11'Scut~ 'C:::,,~e:"l':~:,'

C·!.11Seu~n·): &ncth.~ 1s U S WEST, Inc. (·U S WIST-).

On. cf t~. c.ntrll rlt1onl"S b,~tnd the dtc's'en t= S';l~i~'

I t1"1Jctur,lly t~e c;msutUh, t"t,..,r1 SIS ef tnt n,. Ai,T fre_ th, men;;; '"

,nu,.,rius of th, n.w RltCs WIS t1'l&t .".n cc..,.t1t1"t ltld mcnopcly 1tnu e~

1 This c:I'II,"i dler.. was 01"1 g1n&111 I~r..d to by the Just! CI C.:l"':~.'~ ':
ltlcl ATlT tn J&nua:-y of 191.2. The 'I~.ral district eour-: in W&Sl'ti"i~:" O.C ..
&l'ttl" ",&r1""s It'ld IICd1fy1", tftt d.(r" in ICCt. rtlDICts. ,"Ul"ld tlu d.~:"..
11'\ August of 1'.2. T~1s d.erl., IS In~lr'd by t1'l. cour~. is cQmmcnly ~~Qwn IS
t~. ·Mcd~f1clt1cn of "",at Jud;.,nt· or .~'J ..
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business had previously been combined 1n the old Bell System, the Bell Sy~te~

.as alleged to have taken advantage of or "leveraged" its monopoly position in

certain of its lines of business to cross-subsidize its competitive ventur~s

and to discriminate against its competitors. AT&T had monopoly control Ov~r

an "essential facility" or Mbottleneck" in the form of its control Over t~e

tele~hone net~ork ••ithout access to .nich certain competitors could not eve~

gain the price of admission to their marltets. ill United States v. American

Telephone & Telegrach. 524 F. Supp. 1334 (O.O.C. 1981).2 The intention

behind the B.ll System divestiture .as structurally to separate monopoly

regulated bus; nes SfS from compet1tive bus i nes SfS so that the above-descri bed

leverage Youl d not be prone to happen.. Competit; 'Ie bus i nes ses .ere to go to

AT&T; mClnopoly businesses to the RHCs. ill MFJ. 1U!:i. In the initia.l

settlement bet..een the Just; ce Department and AT&T. the ho parti es agre!d

that the pUblishing of yellow pages was a competitive business, and should.

therefore, go to AT&T. ill MFJ, ~, 552 F. Supp. at 193. Prior t:::

approving the consent decree and entering it as a final judgment, ho'Wever, the

antitrust court, mcd\fied it to permit the BCCs/RHCs to engage in t~1S

competitiv~ business instead of AT&T. ~. at 193-94,231.

As a result, both BellSouth and U S WEST. t~rougn subsidiaries, ail!

currently engag.d 1n the business of publishing tele,hone alpnabetical

directorhs ("Whit. Pages") and classified advertising directories ("Yellow

Pages·) in competition .ith other publishers.

2 For exampl.. the 8ell System engaged 1n the monopoly business of
prov1 d1 ng local ttl ephon. strvi ce through the local te lephon. nehor~ and ~~=
competitivt business of manufacturing customer premises equipment: the JUStlC:
Oepartment claimed that AT&T, by not per~itting competing equi~men~ .tJ
interconnect .ith the neh/ork, had improperly leveraged its monopoly pos1t 1=n
to preclUde competitors from entering the equipment market.

-~-



B. CUR~ENT STRUCTURE QF U S WEST AND LANO~~~t:

THE CQMMIT~ENT NOT TO LEVE~AGE

U S WEST is the holding company for three BOCs, Known as Mountain

Bell, Fadfic Northwest Bell, and Northwestern Bell. All three provide

monopoly local exchange telephone service pursuant to the terms of the MF'J and

state regulation. As a by-product of that local utility function, these BCCs

compi 1e and conti nuous ly update 11sti ngs of thei r servi ee subseri bers I names,

addresses and telephone numbers (hereinafter -basic listings- or "basic

listing information"). Th1s up-tO-date basic listing information 15 easl1y

and relatively inexpensively gathered by SOC personnel as part of their

te1ephon. s.rvice ord.r proclSS, and th. SCC$ art currently in a unique

position to be able to cQm~i1t such information b.cause of th.ir delivery of

mono~oly 10Cll telephone service. 3

Prior to January 1, 1984. nch of these three BeCs used the llstin;s

it compi led to publt sh its own White and Yellow Pages di rectories. To

accomplish the publication of a directory, two separate and distinc:

activities mus t occur. Fi rs t, a current 115 t of the appropriate te 1ephone

subscribers (and their addresses and telephone numbers) must be compiled. As

stated above. as a result of their provision of basic telephone service to

customers 1n exchanges within their territories, the aocs "ere and currently

are in a. unique position to be able to perform this basic listing function.

Affidavit

J s..u Affidavit of Roy French, 16 (previously submitted in this action in
support of the opposition of Oonnelley Information Publishing. Inc. t~ to.. :
motion for summary judgment by Southern Bell Telephone ~n~ Telegra:,'
Company). A copy of t:"\is Affida.vit is attached hereto as Exhlblt A for t~e

Court's convenience.


