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Dear Mr. Caton:

On behalf of Rainbow Broadcasting Company, there is
transmitted herewith and filed an original and four (4) copies of
its “Request for Immediate Review of Staff Action and
Counterproposal of Spanish Broadcasting System of Florida, Inc.”

Should any quest .ons arise with respect to this matter,
please contact the undersigned counsel.

Respectfully submitted,

KAYE, SCHOLER, FIERMAN, HAYS
& HANDLER, LLP
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ruce A. Eisen
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In the Matter of

Amendment of Section 73.202(b)
Table of Allotments,

FM Broadcast Stations

(Big Pine Key, Key Colony Beach,
Naples, and Tice, Florida)

MM Docket No. 94-155

RM-8486

TO: Chief, Allocations Branch

Spanish Broadcasting System of Florida, Inc. (“SBS”),
licensee of Station WZMQ(FM) at Key Largo, Florida, by its
attorneys, hereby submits its Request for Immediate Review of
Staff Action and Counterproposal. In support thereof, the
following is shown:

1. By Public Notice, Report No. 2134, released May 24,
1996 (“Public Notice”:, the Office of Public Affairs noted a

number of requests that it had consolidated under the above-

captioned rulemaking oroceeding. The proposals set forth in the

Public Notice follow a tangled history of allocation gamesmanship

which have included a troublesome amount of withdrawals,

agreements and other developments, most of which have occurred



well beyond the periocd originally contemplated by the Notice of
Proposed Rulemaking and Order to Show Cause in MM Docket No. 94-
155. See, Big Pine Key., Florida, 10 FCC Rcd 24 (1994).1

2. More than cne year after the date for filing comments
in MM Docket No. 94-155 (“Comment Date”), the Office of Public
Affairs released its May 24, 1996 Public Notice which, inter
alia, announced the May 15, 1996 filing of an “amendment and
joint resolution to the counterproposals filed in this proceeding
for which we now solicit comments”.? That submission, offered by
Palm Beach Radio Broadcasting, Inc. (“Palm Beach”), licensee of
Station WPBZ({(FM) at Indiantown, Florida, and Gulf Communications
Partnership (“Gulf”), permittee of Station WAAD(FM) at Tice,
Florida, referenced certain Joint Reply Comments filed March 6,
1995 by Gulf, Amaturo Group, Inc. (predecessor of Palm Beach),
WSUV, Inc., GGG Broadcasting, Inc. and Glades Media Company
(sometimes, the “Joint Counterproponents”) which urged a “global
solution” to certain supposedly mutually-exclusive proposals that

had been pending in the proceeding. The joint resolution argued

The original specific proposal to amend the FM Table of
Allotments in that rulemaking is set forth in the attached
engineering statement.

The actual pleading submitted was entitled “Supplement to
Joint Reply Comments Mooting Sole Objection to Joint
Resolution” (“Supplement”).



that the time for frequency expressions of interest in MM Docket
94-155 had passed and that, therefore, no one could comment on
the counterproposals which Gulf and Palm Beach now, in the
Supplement, request ke withdrawn or disregarded. Importantly,
Gulf and Palm Beach now offer a “minor modification” of the
earlier joint resolution (which itself was offered after the
Comment Date), i.e., the substitution of Channel 292C2 at Tice,
Florida for Channel 229C2, the elimination of certain communities
previously advanced in the counterproposals and a change in
channel class of still another station.

3. The joint resolution offers what purports to be a neat
package solution, arranged by Gulf and Palm Beach, to a number of
contested allocations, but fails to address at least one
important procedural error that would result from the erroneous
adoption of their plan. The WAAD(FM) modification at Tice,
Florida is pivotal to the rulemaking proposals pending in the
captioned docket, but that proposed modification avoids important
public interest factors that must be brought to the Commission’s
attention, and for which additional Commission consideration is
required.

4. Plain and simply, the checkered history of this

proceeding (withdrawals, conditional withdrawals, impacts from



other proceedings, agreements to change sites purportedly without
compensation, statements of willingness to accept downgrades
purportedly without compensation) should not culminate in a last
minute allocation scheme which cuts off the public from comment.
Section 307 (b) of the Communications Act of 1934, as amended,
requires the distribution of frequencies so as to provide a fair,
efficient and equitakle distribution of radio services. The
Commission must consider the public interest effect before
adopting these sudder and new proposals in a vacuum.

5. It is well established that the Commission’s cut-off
rules should be enforced strictly for reasons of orderliness,
expedition, and finality. See, e.g., Bronco Broadcasting
Company, 58 FCC 2d 9(9, 910-911 (1976). Nevertheless, in
rulemaking proceedings for allocating channels among communities,
the principal focus of the Commission is on achieving the Section
307 (b) mandate, supra, for a rulemaking is not an adversary
proceeding where the rights of the litigating parties are the
principal focus.

6. The Commission should issue a Further Notice of
Proposed Rulemaking with regard to the communities and channels
which Gulf, Palm Beach and the other assorted broadcasters once

privately agreed to and have advanced well beyond the Comment



Date, including specifically the Tice proposal for Channel 292C2
which was put forwarc by Gulf and Palm Beach only nine days
before release of the Public Notice, supra, and therefore allow
additional comments and consideration. See, e.g., Anamosa, Iowa,
46 FCC 2d 520, 521-522 (1974). The “modified” joint resolution,
including the last-minute Tice frequency substitution, will

result in a particular combination of communities and frequencies

that was never the subject of the original Notice of Proposed
Rulemaking and Order to Show Cause, nor was advanced in any

counterproposal as tc which a public notice was issued and for
which comments were solicited by the Commission. Indeed, a
question can be raised as to whether the “modified” joint
resolution represents a particular combination of communities and
frequencies which, even if it had been proposed on the Comment
Date, is in fact, mutually-exclusive with the Notice of Proposed

Rulemaking and Order to Show Cause, supra, and therefore entitled

to consideration as if it was a timely-filed counterproposal.
The “modified” joint resolution recently filed simply throws
together a number of alternatives which may benefit some
broadcasters but upon which the public and other broadcasters
have never had an adequate opportunity to comment. Incredibly,

between the date that the Supplement was filed, May 15, 1996, and



the May 24, 1996 release of the Public Notice soliciting comments
on the Supplement within 15 days, the Commission appears to have
preliminarily evaluated a highly complex proposal involving a
particular combinaticn of channels and communities, never before
published and certainly not advanced in its present form as of
the Comment Date. To¢ deny the public a right to comment would be
inconsistent with the Commission’s statutory obligation to
provide parties a meaningful opportunity to express their
positions in a rulemaking proceeding. See, e.dg., Ponte Vedra

Beach., Florida, 4 FCC Rcd 843 (1989), recon. granted opn other

grounds, 4 FCC Rcd 5369 (1989).3
7. A review of the engineering statement annexed hereto

shows at least one significant public interest reason to allow

3 The May 24, 1996 Public Notice is deficient in one important
regard. The Public Notice recites that the February 17,
1995 petitions for rulemaking filed by Gulf and the Joint
Counterproponents will be treated as counterproposals in MM
Docket 94-155. VYet, there is no reference in the Public
Notice inviting the filing of reply comments to these
counterproposals, but only to the “Amendment and Joint
Resolution” filed 9 days earlier. The Public Notice
references the counterproposals but does not describe them
with all of the information customarily contained in such
public notices to inform the public as to the substance of
the counterpropcsals. Apparently, the Commission envisions
comments only with regard to the recent “modified” joint
resolution filed well over one year after the Comment Date
and which proposes a particular combination of communities
and frequencies different from that set forth in either the

original Petiticn for Rulemaking or the Notice of Proposed
Rulemaking and Crder to Show Cauge that subsequently issued.

6



consideration at this stage of the proceeding for an SBS
counterproposal to the last-minute Tice frequency change set
forth in the Public Notice. The SBS counterproposal changes the
“modified” joint resclution in only one respect: rather than
substitution of Channel 292C2 for Channel 229C2 at Tice, WAAD (FM)
would be assigned Channel 292C3. This would allow Station

WZMQ (FM) at Key Largc to apply for a one-step upgrade from
Channel 292C2 to Channel 292C1.¢ Until the May 24, 1996 Public
Notjice, there was never any indication that Channel 292C2 at Tice
had been proposed by any party. Hence, the instant pleading
represents SBS’s first opportunity to comment on that channel
assignment.

8. SBS’'s counterproposal comports with the Section 307 (b)
standards far more than does the substitution of Channel 292C2 at
Tice. The proposed amendment of the Table of Allotments would
allow Station WZMQ(FM) to upgrade to a Class Cl1 facility on its
present channel of operation and to thereby provide expanded
service to the public with more efficient use of the broadcast
spectrum. There will be absolutely no loss in service area or
population resulting from the counterproposal. The SBS

counterproposal would allow Clss A Station WAAD(FM) to provide

4

The Channel 292C2 assignment was approved in MM Docket No.
93-136. See, Clewiston., Floxida, 10 FCC Rcd 6548 (1995).

7



expanded service as a Class C3 facility so that nearly 430,000
people would receive service within the predicted 60 dBu contour,
i.e., a net gain of nearly 160,000 persons. Station WZMQ (FM),
operating on Channel 292Cl1l at Key Largo, would potentially
provide service to a population of 614,516 persons within the 60
dBu service area, i.e., a potential population gain of 497,676
persons. Even though a Tice C2 allotment would represent a
population gain of an additional 71,372 persons over a Tice C3
operation, the SBS ccunterproposal results in a new 60 dBu
service to 426,304 more persons total than represented in the
eleventh-hour “modified” joint resolution.

9. SBS, and other members of the public, have not had
adequate notice of the Tice proposal which has now been noted for
the first time in the May 24, 1996 Public Notice. Hence, to
allow the continued processing and possible grant of the relief
sought in the “modified” joint resolution would be inconsistent
with the Administrative Procedure Act, 5 U.S.C., Section 553 (b)
and (c) (interested parties must have a meaningful opportunity to
comment on and participate in a rulemaking proceeding) .

In light of the foregoing, SBS respectfully requests the

Commission to accept these comments and to process the subject



counterproposal within the context of MM Docket No. 94-155, or to

issue a Further Notice of Proposed Rulemaking with regard to the

“modified” joint resclution as would be consistent with the

Commission’s obligations under the Administrative Procedure Act.
Respectfully submitted,

SPANISH BROADCASTING SYSTEM

OF FLORIDA, INC. )
Bruce A. Eise
‘ \\ \ ]
U
By: -

{ ;émes M. Weitzman <~)
~Tts Attorneys

KAYE, SCHOLER, FIERMAN,
HAYS & HANDLER, LLP
901 15th Street, N.W.
Suite 1100

Washington, D.C. 20005

June 10, 1996
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STATEMENT OF HERMAN E. HURST, JR.
IN SUPPORT OF COMMENT
AND COUNTERPROPOSAL
MM DOCKET NO. 94-155

Prepared for: Spanish Broadcasting System of Florida, Inc.

| am a Radio Engineer, an employee in the firm of Carl T. Jones Corporation with
offices located in Springfield, Virginia.

My education and experience are a matter of record with the Federal
Communications Commission.

This office has been authorized by Spanish Broadcasting System of Florida, Inc.
("SBS"), licensee of WZMQ(FM), Key Largo, Florida, to prepare this statement in support

of Comment and Counterproposal to MM Docket No. 94-155.

MM Docket 94-155 BACKGROUND

On December 27, 1994, the Commission released a Notice of Proposed Rule

Making and Order to Show Cause, MM Docket No. 94-155, requesting comments on the

proposal to amend the FM Table of Allotments, Section 73.202(b) of the Commission's

Rules, with respect to the following communities:

Carl T. Jones Corporation
7901 Yarnwood Court, Springfield, Virginia 22153-2899 (703) 569-7704 Fax: (703) 569-6417
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Channel No.
Station City Present Proposed
WAAD Tice, FL 229A 229C2
WWUS Big Pine Key, FL 284C 283C
WKKB Key Colony Beach, FL 280C2 267C2
WNOG-FM Naples, FL 228A 284A

The original Petition for Rulemaking was filed by Gulf Communications Partnership
("Guif"), permittee of Station WAAD(FM), Channel 229A, Tice, Florida. During the
comment period, Gulf filed a revision to its proposal requesting that the proposed re-
allotment of channel 229A to 229C2 at Tice, Florida, be modified to specify Estero,
Florida. Also advanced during the comment period was a Counterproposal filed by
Amaturo Group, Ltd., WSUV, Inc., GGG Broadcasting, Inc., and Glades Media Company
("Counterproponents"). The Counterproponents put forth two alternative counterproposals
that request amendment of the FM Table of Allotments, Section 73.202(b) of the

Commission's Rules, with respect to the following communities:

Alternative |
Channel No.

Station City Present Proposed

WPBZ indiantown, FL 276C2 276C1

WSGL Naples, FL 276C3 284C3

WWUS Big Pine Key, FL 284C 281C

WKKB Key Colony Beach, FL 280C2 267C2

WROC Ft. Myers Villas, FL 292A 292C2
WAFC-FM  Clewiston, FL 292A 258C3

WwWJBwW Jupiter, FL 258A 292C3

WWOJ Avon Park, FL 292A 256A
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Alternative |1
Channel No.
Station City Present Proposed
wPBZ Indiantown, FL 276C2 276CA1
WSGL Naples, FL 276C3 284C3
WWUS Big Pine Key, FL 284C 281C
WKKB Key Colony Beach, FL 280C2 267C2
NEW Palm River, FL 292A
WROC Ft. Myers Villas, FL 292A 275C2
WAFC-FM Clewiston, FL 292A 258C3
WJBW Jupiter, FL 258A 292C3

Joint Reply Comments were filed in the proceeding by the Counterproponents and
Gulf (consisting of Amaturo Group, Ltd., WSUV, Inc., GGG Broadcasting, Inc., Glades
Media Company, and Guif Communications Partnership), herein referred to as "Joint

Commenters." The Joint Commenters proposed the following joint resolution:

Channel No.
Station City Present Proposed
WPBZ Indiantown, FL 276C2 276C1
WSGL Naples, FL 276C3 284C3
WWUS Big Pine Key, FL 284C 281C
WKKB Key Coiony Beach, FL 280C2 267C2
WNOG Naples, FL 228A 292A
WROC Ft. Myers Villas, FL 292A 275C2
WAFC-FM Clewiston, FL 292A 258C3
WJBW Jupiter, FL 258A 292C3
WAAD Tice, FL. 229A -
WAAD Estero, FL - 229C2

On May 15, 1996, long after the closing of the Comment and Reply Comment filing
periods, counsel for Palm Beach Radio Broadcasting, Inc. ("PBRB"), successor to

Amaturo Group, Ltd., as licensee of Station WPBZ, Indiantown, Florida, and Gulf, filed
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an amendment to the joint resolution specifying the following changes to the FM Table

of Allotments, Section 73.202(b) of the Commission's Rules, with respect to the following

communities:
Channel No.

Station City Present Proposed
WPBZ Indiantown, FL 276C2 276C1
WSGL Naples, FL 276C3 284C3
WWUS Big Pine Key, FL 284C1' 281C1
WKKB Key Colony Beach, FL 280C2 267C2
WROC Ft. Myers Villas, FL 292A 275C2

WAFC-FM Clewiston, FL 292A 258C3
WJBW Jupiter, FL 258A 292C3
WAAD Tice, FL 229A 292C2

The Commission now seeks comments, not on the timely-filed Gulf revision to its Petition
and not on the timely filed counterproposal from the counterproponent but rather on the
latest Joint Resolution, advanced out of the comment period by PBRB and Gulf, and

released on Public Notice, dated May 24, 1996.

SBS COUNTERPROPOSAL

SBS submits a counterproposal to the proposed Joint Resolution specifying
changes to the FM Table of Allotments, Section 73.202(b) of the Commission's Rules,

with respect to the following communities:

! By letter dated October 19, 1995, Crain Communications, Inc., licensee of
WWUS, Big Pine Key, Florida, advised the Commission that it would accept an
automatic downgrade from Channel 284C to Channel 284C1.
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Channel No.
Station City Present Proposed
WPBZ Indiantown, FL 276C2 276C1
WSGL Naples, FL 276C3 284C3
WWUS Big Pine Key, FL 284C1 281C1
WKKB Key Colony Beach, FL 280C2 267C2
WROC Ft. Myers Villas, FL 292A 275C2
WAFC-FM Clewiston, FL 292A 258C3

wJBw Jupiter, FL 258A 292C3
WAAD Tice, FL 229A 292C3
WZMQ Key Largo, FL 280C22 292C1?

Pursuant to the Commission's decision in MM Docket 93-136, SBS' Station
WZMQ(FM), Key Largo, Florida, was granted authority to change its channel of operation
from Channel 280C2 to Channel 282C2. The Counterproponents in MM Docket No. 94-
165 were also involved in the MM Docket No. 93-136 proceeding and filed an Application
for Review following the denial of its Petition for Reconsideration in that proceeding.* The
Counterproponents have held SBS at bay with the Application for Review for nearly two
full years leaving SBS unable to implement the channel change ordered in MM Docket

No. 93-136. SBS has been awaiting a withdrawal of the Application for Review or the

2 WZMQ was ordered to specify operation on Channel 292C2 in lieu of Channel
280C2 in MM Docket No. 93-136.

* The geographic coordinates for Channel 292C1 at Key Largo, Florida, are 24°
57' 20" North Latitude and 80° 34' 50" West Longitude.

‘ Palm Beach Radio Broadcasting, Inc., WSUV, Inc. and GGG Broadcasting,
inc., filed a letter, dated May 21, 1996, requesting a "Withdrawal of Application for
Review" in MM Docket No. 93-136. The Commission has yet to take any action on
the request.
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Denial of the Application for Review and the termination of MM Docket No. 93-136 so that
it could implement its channel change and promptly file a "one-step" upgrade Application

for Construction Permit to specify operation of WZMQ(FM) on Channel 292C1.

However, the first Public Notice of a proposed upgrade at Tice, Florida, on Channel

292C2, occurred May 24, 1996. The proposed amendment of the FM Table of

Allotments, Section 73.202(b) of the Commission's Rules, submitted in the Joint
Resolution, directly conflicts with SBS's intended use of Channel 292C1 at Key Largo.
As a result, SBS submits the following modification to the Joint Resolution in response

to the first Public Notice of the proposed use of Channel 292C2 at Tice, Florida:

Present Joint Resolution Counterproposal

Tice, Florida 229A 292C2 292C3
Key Largo, Florida 292C2° 292C1

The proposed amendment of the Table of Allotments will allow WZMQ(FM) to
upgrade to a Class C1 facility on its present channel of operation. With the upgraded
classification, WZMQ(FM) will provide expanded service to the public with more efficient
use of the broadcast spectrum. As stated above, to accommodate the WZMQ(FM)
upgrade, the Tice, Florida, upgrade from Class A must be limited to a Class C3 facility

rather than a Class C2 facility as proposed in the Joint Resolution. The instant

> Ordered to Channel 292C2 in MM Docket 93-136.
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counterproposal does not conflict with any other aspect of the iatest version of the Joint

Resolution and allows for the upgrade of both the Tice, Florida, facility and WZMQ(FM),

Key Largo, Florida.

No loss in service area or population is associated with the SBS counterproposal.
The Tice, Florida, aliotment is presently a Class A allotment. The SBS counterproposal
allows for an expanded service Class C3 facility at Tice, Florida. The population within
the predicted 60 dBu contour of the presently authorized Class A facility for WAAD(FM),
Tice, Florida, on Channel 229A is 270,142 persons. The Channel 292C3 facility for
WAAD(FM) proposed herein would provide predicted 60 dBu service to a population of
429,930 persons for a net gain of 159,788 persons.

The Key Largo, Florida, allotment is presently a Class C2 allotment. The present
WZMQ(FM) Class C2 operation is predicted to provide 60 dBu service to 116,840
persons. The SBS counterproposal requests operation on Channel 292C1 in Key Largo
which would potentially provide a population of 614,516 persons with 60 dBu service from
WZMQ(FM). This represents a potential population gain of 497,676 persons which would
receive new 60 dBu primary service from a Class C1 facility at WZMQ(FM).

The latest version of the Joint Resolution proposes a Class C2 facility at Tice,
Florida. The population within the predicted Tice, Florida, Class C2, 60 dBu contour is
501,302 persons. This represents a population gain of 71,372 persons over the Tice
Class C3 counterproposal of SBS. However, the SBS counterproposal specifies a Class

C1 facility at Key Largo which would extend 60 dBu service to an additional 497,676



STATEMENT OF HERMAN E. HURST, JR.

JUNE 7, 1996

PAGE 8

persons. As a result, the SBS counterproposal would result in new 60 dBu service to a
substantially greater population --426,304 more persons-- than that resulting from last
month's version of the Joint Resolution.

Figure 1 is a map depicting the predicted coverage contours of the Tice, Florida,
facility. Figure 1 contains the predicted 60 dBu contours and the areas and populations
within the contours considering: (1) the Class A Construction Permit facility (FCC File No.
BPH-880518MK); (2) the Class C3 facility proposed herein; and, (3) the Class C2 facility
proposed in the revised Joint Resolution.

Figure 2 is a map depicting the predicted coverage contours of the Key Largo,
Florida, facility. Figure 2 contains the predicted 60 dBu contours and the areas and
populations within the contours considering: (1) the current Class C2 facility; and, (2) the
Class C1 facility proposed herein.

The FM coverage contours depicted herein were predicted in the manner
prescribed by Section 73.313 of the FCC Rules. The population data was derived from
a computer program using the 1990 U.S. Census of Population and pertinent contours.
The land area data was determined using a polar planimeter.

This statement and the supporting figures were prepared by me or under my direct

supervision and are believed to be true and correct.

DATED: June 7, 1996
erman E. Hurst,
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CERTIFICATE OF SERVICE

I, Toni R. Daluge, a secretary in the law firm of Kaye,
Scholer, Fierman, Hays & Handler, LLP, do hereby certify that on
this 10th day of June, 1996, copies of the foregoing “Request for
Immediate Review of Staff Action and Counterproposal of Spanish
Broadcasting System of Florida, Inc.” were sent via regular
United States mail, postage prepaid

Andrew J. Rhodes, Esqg. *
Allocationg Branch

Policy and Rules Division

Mags Media Bureau

Federal Communications Commission
2000 M Street, N.W., Room 554
Washington, D.C. 20554

Ms. Kathleen Scheuerle *
Allocations Branch

Policy and Rules Division

Mass Media Bureau

Federal Communications Commission
2000 M Street, N.W., Room 571
Washington, D.C. 20554

William D. Silva, Esq.
Law Offices of William D. Silva
5335 Wiscorisin Avenue, N.W.
Suite 300
Washington, D.C. 20015-2003
Counsel for Richard D. Silva (WKKB)

Richard J. Bodorff, Esq.
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington D.C. 20006
Counsel for Key Chain, Inc. (WKRY)

Nancy L. Wolf, Esqg.
Leventhal, Senter & Lerman
2000 K Street, N.W.
Suite 600
Washington D.C. 20006-1809
Couns=l for Palmer Broadcast Group (WNOG)



Richard M. Riehl, Esqg.

Haley, Bader & Potts

4350 North Fairfax Drive

Suite 900

Arlington, VA 22203-1633
Counsel for Crain Broadcasting, Inc. (WWUS)
and Sarasota-FM, Inc. (WSRZ)

Donald E. Ward, Esq.
Law Offices of Donald E. Ward
1201 Pennsylvania Avenue, N.W.
4th Floor
Washington, D.C. 20004
Counsel for Sterling Communications Corp. (WSGL)

Howard J. Braun, Esqg.
Jerold L. Jacobs, Esqg.
Rosenman & Colin LLP
1300 19th Street, N.W.
Suite 200
Washington, D.C. 20036
Counsel to Palm Beach Radio Broadcasting, Inc.

Howard M. Weiss, Esqg.
Fletcher, Heald & Hildreth, P.L.C.
1300 North 17th Street
11th Floor
Rosslyn, VA 22209
Counsel to Gulf Communications Partnership

Mr. Jack Linn
12995 Southr Cleveland Avenue
Suite 258
Ft. Myers, FL 33907
WSUV, Inc. (WROC)



Mr. Howard Goldsmith
GGG Broadcasting, Inc.
6699 North Federal Highway
Suite 200
Boca Raton, FL 33487
GGG Broadcasting, Inc. (WJBW)

Mr. Robert Castellanos
116 Commercio Street
Clewiston, FL 33440
Glades Media Company (WAFC)

' £ by

Toni R. Daluge

* Via Hand Delivery



