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EX PARTE OR LATE FILED PACIFIC CTELESIS
Group- Wash ington

June 19, 1996

EX PARTE

William F. Caton
Acting Secretary
Federal Communications Commission
Mail Stop 1170
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Dear Mr. Caton:

RECEIVED

JUIf '9 _.

fEDeRAl ~UMcAn0N8IV11"M'SSlC'
WI"I~ OFSECRET~ ;

Re: CS Docket No. 96-83 Over-the-Air Reception Devices for MMDS

Yesterday, Don Brittingham, Director, Regulatory Affairs, Bell Atlantic, Lea Jones,
Regulatory Director, Pacific Telesis Enhanced Services, Gary Tapia, Operations Manager,
Cross Country Wireless Cable, and I met to discuss issues summarized in the attached
materials with the following staff from the Cable Services Bureau: Meredith Jones, Chief,
Bill Johnson, Deputy Chief, Meryl !cove, Legal Advisor, Gary Laden, Chief, Consumer
Protection Division, Jackie Spindler, Deputy Chief, Consumer Protection Division, Randi
Albert, staff attorney, and Ryan Wallach, legal extern. Please associate these materials
with the above-referenced docket.

We are submitting two copies of this notice in accordance with Section 1.1206(a)(I) of the
Commission's rules. Please stamp and return the provided copy to confirm your receipt.
Please contact me should you have any questions.

Sincerely,

'L/\~

()
Enclosure

cc: R. Albert
M.lcove
W. Johnson
M. Jones
G. Laden
1. Spindler
R. Wallach

No. 01 CCJpies ,ec'd 0+ L
UstABCOE



RECEIVED
"Restrictions On Over-Tbe-Air Reception Devices:

Multichannel Multipoint Distribution Services (MMDS)" JUN , 9 19M

CS Docket No. 96-83 FEDERAL. COMAf_nONS
OFFICE OF SECRErA~ISSl('·

Joint Ex Parte ofBell Atlantic and Pacific Telesis

(6/18/96)

The Commission's proposed preemption policy wiD ensure that consumen have access to a
broad range ofvideo programming services, and wiD foster fuD and fair competition among
video service providen.

• Current statellocal regulations and non-governmental restrictions severely
hinder a consumer' g ability to access wireless video services.

• Regulations should not be imposed on MMDS that disadvantage it vis-a-vis
alternative video platforms.

1. A presumptive approach for state/local regulation of MMDS antennas is appropriate.

• The presumption should only be rebuttable if the statellocal authority can
demonstrate that the regulation is both necessary to accomplish a compelling
and expressly stated health or safety objective, and is as narrowly drawn as
possible to accomplish that objective.

• The presumption cannot be overcome on aesthetic grounds.

2. A per se preemption policy is appropriate and necessary for regulation by non­
governmental entities such as homeownen' assocations.

• In many areas of the country, restrictions imposed by non-governmental
entities are the biggest problems to overcome.

• Health and safety concerns can be adequately addressed by statellocal
authorities, to the extent that any exist.

• A federal preemption policy must not only eliminate the outright prohibitions
on the use of wireless devices to access video services, but must also eliminate
regulations that serve to "delay" access to such services. For example,
regulations that require a consumer to submit to some type of application and
review process would effectively restrict access to wireless video services vis­
a-vis other video service options, even if there is no outright prohibition on the
use of such wireless devices.

• The burden of proof should be on the local entity, and not the consumer.



• The proposed rule under paragraph (c) [Appendix A] should be revised:

• "No restrictive covenant, encumbrance, homeowners' association rule,
or other non-governmental restriction shall be enforceable to the extent
it affects the installation. maintenance, or use of devices designed for
over-the-air rece.ption of television broadcast signals or multichannel
multipoint distribution service".

3. It is important that all consumen have access to wireless video services, including those
who live in multiple dwelling units (MDUs), e.g., apartments and condominiums.

• The Commission should adopt rules that prohibit landlords from establishing
exclusive contracts with video service providers.

4. The Commission should not draw distinctions based on antenna size or mast height.

• The statute makes no size distinctions, and thus, any such distinctions would be
inconsistent with Congressional intent.

• Large antennas and/or large mast sizes will be the exception, and not the rule.
To the extent that these types of installations impose a safety hazard, they can
be adequately addressed through the rebuttal process.

• The Commission's proposed rule should be amended to explicitly incorporate
masts as devices for which regulation is preempted.

5. The Commission should clarify that its preemption policy applies to the Multipoint
Distribution Service ("MDS"), and Dot just MMDS, and therefore also includes the
Local Multipoint Distribution Service ("LMDS").

• MMDS is a subset of MDS (under Part 21, Subpart K of the Rules);
designated as the E and F channels (E1-E4 and FI-F4).

• Wrreless cable operators use MMDS channels as well as other MDS channels.
In addition, they lease capacity from licensees in the Instructional Television
Fixed Service ("ITFS"). It was Congress' intent to include all channels utilized
by MDS oPerators, including ITFS channels. The Commission should clarify
that it will apply the preemption policy to MDS, and not just MMDS, and that
this will include all channels used by MDS operators, including ms.

• The Commission should also clarifY that it intends to include in its preemption
policy another form of MDS called "Local" Multipoint Distribution Service
("UvIDS"). Like MMDS, LMDS is a wireless cable service that will compete
with alternative video platfonns like cable TV and DBS. Applying the
preemption policy to LMDS would be in the public interest because (1) it
would ensure that competitive video services compete on an equal footing, and
(2) the size of I...MDS antennas are necessarily smaller than MMDS, thus
reducing the concerns oflocal authorities.



Red Hill Green Homeowners
Association

Examples of Homeowner Associations Positions

Requested no new installations be made and that a survey be performed and submitted to
Association

New Country Community Association

Allied Property Management

Brock Homes of Archibald Ranch

Victoria Communities

Creekside West Village Master
Association (multiple customer letters
and letter to CCW

Marlborough Villas Homeowners
Association

Lake Hills Maintenance Corporation

Momeo Valley Ranch Community
Association

Threatens action against CCW if any further installations are made

Requested that all installations be removed

Antennas are prohibited

Notice to homeowners that their neighbors have the power to make a homeowner remove an
antenna, and that if they install antenna, they may also have to continue to pay for cable service

Prohibits antennas and instructs a homeowner to remove the antenna that was installed

No exterior antenna installations are allowed

Must get written architectural approval

Requests removal of antenna that was installed



MORENO VALLEY RANCtl®""
COMMUNITY ASSOCIATION

March 5, 1996

Mr. John Holts
25570 Camino Castillo
Moreno Valley, CA 92551

RE: Violation Hearing -

Dear Mr. Holts:

On December 15, 1995, a letter was sent to you regarding the antenna that has been
placed your house.

To date, compliance regarding matter has not been met. Therefore, pursuant to the
enforcement proceedings outlined in the Rules and Regulations, you are requested to
attend a hearing on March 19, 1996 at 5:00 PM.

Please complete the attached Notice ofDefense and deliver to the clubhouse, 16010
Rancho del Lago, Moreno Valley, CA 92551 on or before March 19, 1996 so that your
lot may be included in the agenda. If compliance is met prior to the hearing date, please
supply evidence of compliance and the hearing attendance will be waived.

Ifyou fail to appear at the hearing, return. your Notice ofDefense or supply evidence of
compliance, you will have waived your right for a hearing, and the Moreno Valley Ranch
Homeowner's Association will consider that you have admitted, by default, to the violation
alleged in this letter. A fine will be assessed to your account and will double every month
until compliance is met.

Ifthe Notice ofDefense is not submitted by the Cormnittee will assume that you do not
intend to appear at the meeting and will not schedule you on the agenda.
Thank you for your prompt attention to this matter. Should you have any questions,
please contact Diane Barnes, your Architectural Administrator, at 485-2020 for
assistance.

The Board ofDirectors
Moreno Valley Ranch Community Association

Managed by

MERIT PROPERTY MANAGEMENT. INC.
25910 Acero Street. 2nd Floor • Mission Viejo. CA 92691 • 714/951·4464 800/428-5588



March 27, 1996

Gary Tapia
Cross Country Wireless Inc.
6177 River Crest Dr., Ste 8
Riverside, CA 92507

Dear Mr. Tapia:

This is to notify you that I am discontinuing service with you effective
immediately. Accordingly, I request that you promptly remove your antenna.

I am discontinuing your service solely because my homeowner'5 association has
threatened to fine me $30 amount per month, and then doubles each month (see
attached). This issue is the location of your small antenna. For nine months, I
have had your service. I have been completely satisfied with your service during
that time period and over three years at a different address. For the first six
months no one complained about the placement of your antenna. Then for some
unknown reason I received a letter, dated 12/15/95 and again 3/15/96,
complaining that the placement of the antenna violated the association's rules.
As you know, I then notified you and you promptly moved the antenna so that it
is no longer visible from the street. However, the association sent me another
letter, still claiming that I am violating the association's rules.

While the association is being unreasonable, I do not want to take the risk of
being fined and having a lien placed upon my home. Accordingly I am
discontinuing your service, and will be obtaining service from the local cable
company.

Sincerely,

~Olt#r8i
25570 Camino Castillo
Moreno Valley, CA 92551

Document1



MAR 26 } 96 02: 48PM PRCTEi.. S-
P.2/3

------~---._---------------._-----------._--_.._------------------------------
AJil 104 1
.------------..----------------_.---------------------------------_..._-------

LZQISLATJ:VE COtDIfSIt.' S DIGEST

JMaaaY 9, 1995

CKlPTERiD 10/16/95.BILL N'CMBBR; AB 104
aII.L T:U'1'

~ ace to add Section 1376 eo the Civil Code, relaeiDg to commcn
inear.st aevelopmenes.

CHAPTER .978
F:n..ED WITH SZOBTAaY OF STAft 0C'l'CIBJm U, 1.9.95

UllltOVEl) a'l'~ 0C'l'0aU. 16, 1995
PASSED 't'BI ASSDalLY SU'rIIIID 12, 1995

PASSlm TD SmQ.ft SDTiMBD 6, 1995
AMBImBD IN SBNATB laY 31, :lS95

AMlNDz) :tH ASSDa%.Y MAY 8, U9S
AM:Ii:NCJE!) IN ASSEMBLY APRIL 24, 19.95

All 104,. :E&u.er. CQIllIIIQIl interue c1e".lopDlUlt••
!xisting law prOY1~. eAat the c:ovenaaea md. re.tric::t:iOl18

ccmt&1zM4 in a aclara~ian for a CQIIIIIIOZl intereae dAve1opM11t are
eJltorceable equ.i~la .ervitucle., UAle•• um:e••ol:Lable, and iJ:l.ure eo
ehe DeDetit of, a:a.cl &%$ bizwipg upon, all ovnar. of ••parate
interese. i=. the davel~pll8De.

Th1s bill would proTi4e that any prohiJ:litioa. agaiJ:ult, or
re8triC1:ion on, :he inatallaeio=. or u.s. of a video or eelevi.ion
meerma, incluciing a ••eellite c!i.sh, or any proA:i.bition agaiAat eAe
attachmazu:. of that ant~ eo a atructure, that ia conu:i.Dad in a
c1oc:unsent that affece. the trlm8fer or aale of, or any intere8t 1:, a
common ineerese dAlvel~t ia vo:Lc1 and unenforceable, aa :L~ relate.
eo c.ba installation or IWI. of a video or eel.vision antmma thae haa
a cii&meeer or <1iagcmall ...ure~e ot 3C inc:h.e. or le•• , except as
specified. The ])111 wOUld, however, permi: a CCIlaloOn interaae
develo~t as.oc:iati~ to impose reaaonable r.aer:l.ctiona em the
inJi;tallation or Wle Of~ video or televiaion a=t:erma.

The :bill would alae probJJ:>ie the willful delay of the issuance of
a deci..ion on an appli tion for ~ approval of the in8tallae1an of
• video or e.levi..icm. Ftenna. The bill would authori%e the award.i.:1g
of aetoruey's fee. to ~he prevailing party in an ac:ti= to enforce
the provisions of :he ~ill.
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SECTION 1. Section 11376 1a added to the Civil Co4e, ~o E'ead.:
1376. (a) Any c~t, condition, or re.~:ic~iOD cODtaiDec1 in

any deed, COZ1~::ac:~, seciurity inat%'UlMl1t, 0: othu instrument
affece~g the transter lor sale of, or any intere.t in, a CommoD

intere.~ development t~e ef:.c:~1vely prohibita or r ••eric:ta the
1natallation or use of !a viQao or television anteuaa, iDcluding a
satellite dish, OE' tba~ .tfectively prohibita or r.stricts the
a.ttacbment of that antenD.ill to a .tructure within that 4evel~t
wl2.ezoe the antenna i.s 110C v:1aiJ:)l. freta any street or COlllllOD a:rea,
except as othaz:owilile prOhibited. or rMtric:tad by law, ia void mel
~~orc.abl. as to it~ application to the installation or u.e of a
video or t.leviaion an~cma that ha.a a <liameter or diag'cmal
mea~urement of 36 in~ or l.8~.

(b) This s.ction &bill not apply eo aay covenant, condition, or
r."triction, a. d••c::dJ:>ed, in subdivision Ca), elwt i1lP08." reuonable
restrict10na 0: the ~tallation or use of a video or teleY1.tou
anecmna, including a I~tellit. dish, that baa a cU....t.r or di&g'cm&l
measuremene of 36 inch"s or lea.. For pw:JX)"•• of this s.ct1cm.,
"reaao=.a1:lla r.striction.- me&Aa tho•• restrictions chat de DOt
~ignificantly inc:rea•• ithe cost of the video or television antenD&
system, including all ~elae.d equipment, or significantly dac:reaa.
ita Qfficiency or perfQrmaDCQ and include all of the following:

(1) Re~rements fo~ application aDd notice to the a••oeiat1on
prior to the installat1on.

(2) Requirement of ¢be owner of a separate int.zoe.t, as d.fined in
Section 1351, to obta~ the approval of the association for the
iDatallation ot a vi4eo or eelevi.ion antenna that ha. a diamater or
4iagonal measurement of 3' inches or les8 on a separate interest
owned by anoe.heE'. '

(3) P:,oviaiou for tie maintenanc:., repair, or replae~t of roofs
or other cuilding c~enta.

(4) R~remene. fo, in8tall.rs of a video or eelevi.ion antam1&.
to indemaify or reimbufse the aa.oeiati~ or its members for 10.. or
damage caused by ehe ~tallation, maintenance, or u.a of • video or
television azltema. tha~ has a d.i.amet.r or diagonal measurement of 3Ei
inches or le... t

(c) Whenever apprcv 1 b Rquirecl for ehe iAatallation or uae of a.
video or televiai= au anna, including a satall1te <liM, the
application tor appro~l shall ha proc....d by the appropriate
approving eAti~y for ~ CC)IWQD intereat de"f'81opMlt.t ill ~ .....
mazmer a8 an applicatiljm for approval of an archit.ctura1
modification eo ehe pr~.rty, and the issuance of a 4ecision on the
applicaeion ahall not willfully delaye4.

(d) In any action t enforce compliance vith eAia .ection, the
prevail~ party Shall. be award.ad reasonable attorney's f •••.

j

NOTE: {-
I

-}~ 1'0 DILITID n:xt; {+

I

+} JlD'DS TO ADDED TEXT


