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In the Matter of:

Amendment of Parts 2.106 and 25.202 of
the Commission's Rules to Allocate the
37.5 - 38.6 GHz Band to the Fixed
Satellite Service and to Establish
Rules for the 37.5 - 38.6 GHz Band

In the Matter of:

Amendment of the Commission's Rules
Regarding the 37.0 - 38.6 GHz and
38.6 - 40.0 GHz Bands

Implementation of Section 309(j) of
the Communications Act -- Competitive
Bidding, 37.0 - 38.6 GHz and
38.6 - 40.0 GHz

MOTION TO CONSOLIDATE

RM-8811

DOCKET FILE GOPY ORIGINAL.

ET Docket No. 95-183 ;/
RM-8553 __--J

PP Docket No. 93-253

Pursuant to Sections 1.41 and 1 A05 of the Commission's

Rules, BizTel, Inc. (ItBizTel lt
), through its undersigned counsel,

hereby moves to consolidate the above-captioned petition for

rulemaking of Motorola Satellite Communi, cat ions , Inc.

(ItMotorola lt
) into the above-captioned rulemaking relating to the

37.0 - 38.6 GHz ( 1t 37 GHz lt
) and 38.6 40.0 GHz ("39 GHz lt

) bands

(the 1t37/39 GHz Rulernaking lt ).l1 The potential Fixed Satellite

11 ~ Peti tion for Rulemaking of Motorola Satellite
Communications, Inc., Public Notice Report No. 2132 (released May
21, 1996) (the "Motorola petition."). ~,~, Notice of Proposed
Rulemaking, ET Docket No. 95-183, RM-8553, PP Docket No. 93-253,
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Service (IIFSS II ) spectrum requirements and related issues raised

by the Motorola petition are inextricably intertwined with the

Fixed Service licensing and service rule questions under

consideration in the 37/39 GHz Rulemaking. Clearly, the ultimate

disposition of the proposals set forth in the Motorola petition

could have a substantial impact on the outcome of the 37/39 GHz

Rulemaking, as well as contemplated 37/39 GHz Fixed Service

spectrum auctions. l / Accordingly, the public interest will be

well-served by grant of the instant motion.

The Motorola petition seeks amendment of the table of

allocations set forth in Section 2.106 of the Commission's Rules

to facilitate domestic adoption of a primary international space-

to-Earth FSS allocation in the 37.5 38.6 GHz band. The

Motorola petition also proposes adoption of new FSS service rules

that will purportedly facilitate co-primary sharing in the 37.5 -

1/ ( ••• continued)
FCC 95-500, adopted December 15, 1995, (the 1137/39 GHz NPRMII

).

BizTel is addressing its specific concerns relating to the merits
of the specific proposals contained in the Motorola petition in a
concurrently filed Partial Opposition.

l/ BizTel, an avid participant in the 37/39 GHz Rulemaking, is a
pioneer and industry leader in the development and deployment of
innovative 39 GHz millimeter-wave wireless systems. BizTel is the
holder of 39 GHz Fixed Service authorizations in more than 155
cities, and is aggressively pursuing system deployments in all of
its authorized service areas. The uncertainties created by
unsettled questions relating to the possibility of the future FSS
spectrum requirements alluded to in the Motorola petition have a
dramatic impact on BizTel' s business planning efforts. BizTel
firmly believes that a rapid and coherent resolution of these
issues will be best accomplished through the unified rulemaking
proceeding requested in the instant motion.
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40.0 GHz band between Fixed Service systems and the downlink

operations of as yet undefined future broadband FSS systems

contemplated by Motorola. 1/ Because of the real potential for

inter-service interference, the issues raised by the Motorola

petition unquestionably impact the consideration of the Fixed

Service licensing and service rule proposals under consideration

in the 37/39 GHz Rulemaking and clearly merit full consideration

within the context of that ongoing proceeding.

In fact, in the 37/39 GHz NPRM, the Commission specifically

noted potential FSS spectrum requirements, and solicited comment

on the impact that such requirements may have on the Fixed

Service rule modification proposals under consideration. i /

Motorola, BizTel and other parties to the 37/39 GHz Rulemaking

have readily acknowledged the inescapable linkage between the

proposals under consideration in the 37/39 GHz Rulemaking and the

FSS issues raised in the Motorola petition. 2/ Given these

facts, BizTel is quite surprised that the Commission did not

simply accept the Motorola petition as comments in the 37/39 GHz

Rulemaking, and continue to develop a complete record within a

single unified proceeding on the need for FSS spectrum in the

1/ ~ Motorola petition, at 3.

i/ See 37/39 GHz NPRM, at f( 110.

2/ ~ Comments of Motorola Satellite Communications, Inc., at
2 & FN 5, ET Docket No. 95-183 (filed March 4, 1996); Reply
Comments of BizTel, Inc., at 16-18; ~, ~, ~, Reply Comments
of Winstar Communications, Inc . .' at 14; Reply Comments of Commco,
LLC, at 7.
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subject bands, and prospects for accommodating such spectrum

requirements .§./

Indeed, the development of a complete record with respect to

the proper definition of FSS spectrum requirements and a full

examination of prospects for accommodating such requirements is

critical to the successful outcome of the 37/39 GHz Rulemaking.

Without a complete record, the real potential for unacceptable

interference between Fixed Service and FSS systems will loom as

an unresolved issue. 11 As set forth ~n more detail in BizTel's

concurrently filed Partial Opposition to the Motorola petition,

all parties to the 37/39 GHz Rulemaking should be given an

opportunity in the context of a unified proceeding to fully

evaluate the FSS spectrum requirements described in the Motorola

petition, and to determine under what clrcumstances any such

requirements might be accommodated or a co-primary shared basis

wi th Fixed Service operations. Assum.ing that FSS spectrum

§.I In the 27.5 -29.5 GHz band Local Multipoint Distribution Service
("LMDS") rulemaking, the Commission correctly took quick action to
consolidate the consideration of FSS spectrum requirements with the
original focus on the development of an entirely new terrestrial
service. The presence of a substantial number of operational
terrestrial systems, combined with the proj ected pace of the
ongoing deployment of currently authorized systems, only serves to
make the need for the consolidation sought in the instant motion
more compelling than the LMDS example

II As discussed in BizTel's concurrently filed Partial Opposition,
Motorola's cursory reference to temporary international power flux
density limits as a basis for co-channel co-primary Fixed
Service/FSS sharing in the 37 GHz and 39 GHz bands is not
sufficient to demonstrate that co-channel sharing is feasible.
Further study of this issue is clearly warranted.
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requirements are sufficiently substantiated in the record, the

Commission should take action through a supplement to the 37/39

GHz NPRM or a Further Notice of Proposed Rulemaking in the 37/39

GHz Rulemaking to meet notice and comment requirements for any

new Commission rulemaking proposals that may arise from the

Motorola petition.

Absent the consolidation requested herein, the development

of a complete record, and full resolutlon of all relevant open

Fixed Service, FSS and inter Fixed Service/FSS compatibility

issues within the context of the 37/39 GHz Rulemaking, there will

be a dark cloud hanging over the future of all radio service

operations in the subject bands. This cloud will cast a shadow

on the future of BizTel's and other incumbent licensee

operations. Moreover, uncertainty over the resolution of FSS

spectrum requirements and related compatibility issues will have

a profoundly negative impact on the terrestrial service spectrum

auctions contemplated in the 37/39 GHz NPRM by drawing serious

valuation questions for prospective bidders and, thus,

frustrating the competitive bidding l:icensing process. Unless

bidders know beforehand whether or not the Fixed Service licenses

that they are planning to bid for will be encumbered by

requirements for co-primary sharing with FSS operations, they

will likely offer far less for licenses on the auction block or

not bid at all. Under these circumstances, the American public

is likely to be needlessly short-changed. Both of these outcomes
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would clearly be contrary to the public interest, and can easily

be avoided by prompt Commission grant of the instant motion.

For all of the above-stated reasons, the Commission should

act expeditiously to grant the instant motion, and fully consider

potential FSS spectrum requirements wlthin the context of the

ongoing rulemaking proceeding in ET Docket No. 95-183.

Respectfully submitted,

BIZTEL, INC

;?;c~
Walter H. S

Walter Sonnenfeldt & Associates
4904 Ertter Drive
Rockville, MD 20852
(301) 770- 3299

Its Attorney

June 20, 1996
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I, Kevin J. Walsh, an employee l.n the offices of Walter

Sonnenfeldt & Associates, hereby certify that on the 20th day of

June, 1996, a true copy of the foregoing "MOTION TO CONSOLIDATE"

of BizTel, Inc. was mailed, first-class postage prepaid, to the

following:

Michael D. Kennedy
Vice President and Director, Regulatory Relations
Barry Lambergman
Manager, Satellite Regulatory Affairs
Motorola, Inc.
1350 I Street, N.W.
Suite 400
Washington, D.C. 20005

Philip L. Malet
Alfred Mamlet
Pantelis Michalopoulous
Pamela S. Strauss
Steptoe & Johnson, L.L.P.
1330 Connecticut Avenue, N.W.
Washington, D.C. 20036

Counsel for Motorola Satellite Communications, Inc.

W. Theodore Pierson, Jr.
Executive Vice President and General Counsel
Advanced Radio Telecom Corp.
1667 K Street, N.W., 8th Floor
Washington, D.C. 20006

Robert J. Miller
Gardere & Wynne, L.L.P.
1601 Elm Street, Suite 3000
Dallas, Texas 75201

Counsel for Alcatel Network Systems, Inc.,
Telecommunications Industry Association
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O. James Klein
President and Manager
Altron Communications, L.c..
2038 East Kael Circle
Mesa, Arizona 85213

Michael K. Owens
Senior Member Technical Staff
Ameritch Corporation
2000 West Ameritech Center Drive
Location 3C46
Hoffman Estate, IL 60196- 1 025

Robert A. Mazer
Albert Shuldiner
Vinson & Elkins, L.L.P.
1455 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Counsel for Angel Technologies Corporation

David C. Jatlow
Young & Jatlow
2300 N Street, N.W., Suite 600
washington, D.C. 20037

Counsel for AT&T Wireless Services, Inc.

Robert J. Keller
Law Office of Robert J. Keller, P.C.
2000 L Street, N.W., Suite 200
washington, D.C. 20036

Counsel for Bachow and Associates, Inc.

Jonathan D. Blake
Kurt A. Wimmer
Catherine J. Dargan
Covington & Burling
1201 Pennsylvania Avenue, N.W
Post Office Box 7566
Washington, D.C. 20044

Counsel for Columbia Milllmeter Communications, L.P.
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Louis Gurman
Andrea S. Miano
Gurman, Blask & Freedman, Chartered
1400 16th Street, N.W., SUlte 500
Washington, D.C. 20036

Counsel for Commco, L.L.C., Sintra Capital Corporation

Christopher R. Hardy
Comsearch
2002 Edmund Halley Drive
Reston, Virginia 2209'

William R. Richardson, Jr.
Lynn R. Charytan
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037

Counsel for DCR Communications, Inc.

Thomas J. Dougherty, Jr.
Gardner, Carton & Douglas
1301 K Street, N.W.
Suite 900, East Tower
Washington, D.C. 20005

Counsel for DCT Communications, Inc.

Steven P. Seiter, President
GHz Equipment Company, Inc.
1834 East Baseline Road
Suite 202
Tempe, Arizona 85283

Leonard Robert Raish
Fletcher, Heald & Hildreth, P.L.C.
1300 North 17th Street, 11th Floor
Rosslyn, Virginia 22209-3801

Counsel for Digital Microwave Corporation, Harris
Corporation-Farinon Division, INNOVA Corporation
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Richard J. Metzger
Association for Local Telecommunications Services
1200 19th Street, N.W.
Suite 560
Washington, D.C. 20036

Carl W. Northrop
E. Ashton Johnston
Paul, Hastings, Janofsky & Walker
1299 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Counsel for Milliwave Limited Partnership

William R. Lye, President
National Spectrum Managers Association
RR 7 Box 87
Fulton, New York 13069

James J. Freeman
Reed Smith Shaw & McClay
1301 K Street, N.W.
Suite 1100 - East Tower
Washington, D.C. 20005-3317

Counsel for No Wire L.L.C.

Thomas A. Hart, Jr.
Ginsburg, Feldman & Bress
1250 Connecticut Avenue, 8th Floor
Washington, D.C. 20554

Counsel for The PCS Fund

Mark J. Golden, Vice President
Personal Communications Industry Association
1019 19th Street, N.W.
Washington, D.C. 20036
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David J. Evans
McFadden, Evans & Sill. P.C.
1627 Eye Street, N.W.
Suite 810
Washington, D.C. 20006

Counsel for Telco Group, Inc

George M. Kizer, Chairman
Denis Couillard, Vice Chairman
Eric Schimmel, Vice President of TIZ
Telecommunications Industry Association
2500 Wilson Boulevard, Suite 300
Arlington, Virginia 2220"

Philip L. Verveer
Michael F. Finn
Willkie Farr & Gallagher
Three Lafayette Centre
1155 21st Street, N.W.
Washington, D.C. 20036-3384

Counsel for Winstar Communications, Inc.

Timothy R. Graham
Leo I. George
Joseph M. Sandri, Jr.
Winstar Communications, Inc.
1146 19th Street, N.W.
Washington, D.C. 20036

Counsel for Winstar Communications, Inc.


