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Costa de Oro Television, Inc. ("Costa"), by its attorneys

:md pursuant to Section 1.429 of the Commission's Rules, hereby

files i.ts Petition for Reconsideration of the Commission's Report

and Order and Further Notice of Proposed Rulemaking, FCC 96-197,

released May 24, 199(, ("R&O"), in the above-captioned proceeding

dealing with the market definition process to be utilized by the

Commission in connec·:ion with the 1996 round of must-

carry/retransmission consent elections. In support thereof,

Costa states as follows.

1. In the R&O, :he Commission decided that the system of

viewership measurement to be utilized to define markets for the

1996 round of retransmission consent/must-carry elections was to

be a continuation of the market definitions contained in the

1991-1992 ADI Market Guide ("1991-92 Guide") published by The

Arbitron Company ("A.rbitron"). This would serve for three years

and would be replaced in the 1999 elections by the rankings found

in the DMA Market and Demographic Rank Report published by
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Hielsen Media Research ("Nielsen"). In its Comments, Costa has

()bj ected to the continued use of the Arbitron rankings owing to

":he fact that Arbitrcn had discontinued its television ratings

3ervice in 1993 and the Commission would be relying on market

ratings that had not changed for five years.

2. Costa disagrees with the Commission's conclusion that the

:tdministrative burder on the Commission should outweigh the

::::ontinued use of stale market data in a media world that is

::::onstantly changing and evolving. Costa believes that the only

proper course of actJon was for the Commission to have switched

to Nielsen DMA data for the 1996 elections. Not only does this

accord with the real~ty of market rankings, but it complies with

the direction of Section 301 of the Telecommunications Act of

1996, Y'lhich required the Commission to use "commercial

publications which delineate television markets based on viewing

patterns." The only commercial publication now available is that

published by Nielsen and the Commission was required to make use

of it.

3. In this Peti~ion for Reconsideration, Costa requests that

the Commission address points raised by Commenters and left

unaddressed in the R&O. First, Costa brought to the Commission's

attention the dilemma. it faces. The 1991-92 Guide contains a

reference to Costa ha.ving requested to be assigned to the Santa

Barbara ADI rather than the Los Angeles ADI, the latter being the

ADI in which Station KSTV(TV) , of which Costa is the permittee,

is located. Costa never subscribed to Arbitron and never knew
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~bout the reference until it made must-carry requests upon local

:able television systems. They refused, citing the Arbitron

reference, and the Cable Services Bureau has agreed with their

:ontentions.

4. Costa has no mechanism to change the Arbitron results.

It has argued to the Commission that it never made such a request

3.nd produced a sworn statement from Arbitron that no such request

8an be located in itf files. As for Nielsen, it considers

:osta's station to bE' in the Los Angeles DMA and its ranking

information (Exhibit A) contains no reference to the permittee

requesting treatment in the Santa Barbara DMA.

5. Were the Commission to adopt DMA rankings, there would be

no issue that commencing on January 1, 1997, Costa would be

entitled to must-carry treatment for its station in the Los

Angeles ADI. Instead, Costa is bound by the 1991-92 Guide

containing erroneous information as to the permittee.

6., Costa submits that the failure to change the rankings

system from an outdated publication with an error regarding

KSTV(TV) poses a significant hardship upon it. It is now faced

with three more year:, of not having must-carry treatment in the

market which it is l()cated in and which it has a Nielsen ranking

for. Considering thLs impact, and the Congressional direction

for a system based 0:1 commercial publications, Costa cannot

unders":and how the Commission can allow the Arbitron-based system

to remain in place. Costa urges the Commission to provide that a

party 'N'hich can show that the 1991-1992 Guide contains an
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inaccuracy to rely, instead, on the latest DMA rankings.

7. Costa also questions why the Commission did not respond

to certain of the Comments filed by another party to the

proceeding, SL Communications, Inc. ("SL"). SL asked that the

:ommission craft an E'xception for stations that commence full

power operation in a period subsequent to the preparation of the

1991-1992 Guide. SL's concern was that a new station should not

be bound by the market conditions fromt what could be up to nine

years in the past. New stations are making plans based on the

market at the present time and should be entitled to look to

present market rankings for must-carry treatment.

8, Costa submit:; that SL's point was well taken. Why

shouldn't a new stat ..on be able to rely on the market as it

exists at the time the station attains full-power operation?

There is no issue of administrative burden here, since new

stations have never been part of an election process and are

starting from scratch anyway. These stations should be entitled

to treatment not based on an artificial period, but based on the

market at the time they commence full-power operation.

9. In sum, Costa continues to believe that there is no case

for the maintenance ,)f the status quo. The Telecommunications

Act of 1996 has now Drovided a statutory basis for the adoption

of the Nielsen DMAs is the standard for market definitions. At a

minimum, the CommissLon must consider providing, in the context

of this rulemaking, 30me relief for television stations that have

been erroneously treated by Arbitron in the 1991-1992 Guide or
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are initiating full-power operation at the present time. These

stations should be ertitled to rely on the latest Nielsen DMA

rankin~rs, rather thar the outdated 1991-1992 Guide. Therefore,

the Conunission must reconsider the R&O and provide that for the

1996 retransmission consent/must-carry elections, television

stations that can show an error in the 1991-92 Guide or commence

full-power operation subsequent to 1992 can rely, instead, on the

latest Nielsen market rankings.

Respectfully submitted,

COSTA DE ORO TELEVISION, INC.

By: ---------\jf-----------

Barry A. Friedman
Thompson Hine & Flory
P.L.L.
Suite 800
1920 N Street, N.W.
Washington, D.C. 20036

(202) 331-8800

Its Attorneys

Dated: June 24, 1996
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