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SUMMARY

Sprint Corporation (“Sprint”) disagrees with the two extreme positions on the definition
of telecommunications service. Neither the proposal for one large category including all
elecommunications services a carrier provides nor the proposal for numerous categories based on
1 service-by-service approach are reasonable. Rather, Sprint agrees that the Commission’s
proposed three categories of telecommunications services are appropriate in the short run,
provided the Commission also adopts a policy to eliminate the distinction between the local and
the interexchange categories for carriers that lack market power and that provide integrated
service.

Oral approval is appropriate; Section 222 cannot be read as requiring written customer
approval for purposes of Section 222(c)(1)(A). Nor can the Section be read to allow a negative
ballot to be the means to obtain customer approval.

While installation, maintenance, and repair are services that are used in or necessary to
the provision of telecommunications services, neither CPE nor enhanced services are used in or
necessary to the provision of ¢ telecommunications service by a carrier. Accordingly, neither CPE
or enhanced services are within the ambit of Section 222(c)(1)(B). Prior, informed customer
approval to use CPNI must be obtained before using CPNI in relation to CPE or enhanced
services.

Incremental cost is not the appropriate measure for determining reasonable charges for
subscriber listings.

Finally, the pre-existing CPNI requirements imposed upon the BOCs and GTE should not

be terminated.
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REPLY COMMENTS OF SPRINT CORPORATION

Sprint Corporation ("Sprint"), on behalf of the Sprint Local Telephone companies and
3print Communications Company L.P., replies to Comments submitted in response to the
Commission's May 17, 1996 Notice of Proposed Rulemaking ("NPRM") in the above-captioned
Jocket.
L. INTRODUCTION

The Commission issued this NPRM to interpret and clarify the provisions of Section
222(c)-(e) (47 U.S.C. Section 222(c)-(e)), adopted as part of the Telecommunications Act of
1996.!

In its Comments, Sprint agreed that the Commission's proposal that there be three

categories of telecommunications services (local, long distance, and CMRS) for purposes of

! Telecommunications Act of 1996, Pub. L. 104-104, 110 Stat. 56 (1996) (the "Act") added new Section 222 to
the Communications Act of 1934, codified at 47 U.S.C. Section 222 (hereinafter "Section 222"). Sprint
encourages the Commission to expand this proceeding, or to immediately initiate a new one to provide
guidance on the application of Sections 222(a) and (b). In particular, the competitive issues and the use of
proprietary customer and carrier information associated with RBOC long distance entry require Commission
examination.



Section 222(c)(1) is, in the short run, appropriate. However, Sprint urged the Commission to
adopt the position that the distinction between local and interexchange services will effectively
disappear for an entity selling both services on an integrated basis, if such entity does not possess
market power.

Additionally, Sprint argued that oral consent, after notice of CPNI rights, is valid under
Section 222(c)(1)(A) for purposes of using CPNI from one telecommunications service for
unrelated telecommunications services. Sprint also argued that such oral consent could be
granted during an outbound telemarketing call. Further, Sprint agreed with the Commission's
tentative conclusion that installation, maintenance, and repair are services that are "necessary to,
or used in" the provision of telecommunication services, and thus, under Section 222(c)(1)(B), a
carrier can use CPNI for purposes of installation, maintenance and repair without having first
obtained the customer's consent.

Finally, Sprint argued that the pre-existing CPNI requirements imposed on the BOCs and
GTE in the Computer III proceeding should be continued.

II. ISSUES REGARDING CUSTOMER APPROVAL

Section 222(c)(1) allows a carrier that obtains CPNI by virtue of its provision of a
telecommunications service to a customer to use that CPNI for unrelated telecommunications
services or other purposes with customer approval. In the Comments, several issues regarding

the meaning of customer approval arose.



A. Oral consent, after notice of CPNI rights, is valid.

Sprint argued that oral consent, including oral consent gained during an outbound
telemarketing call, is sufficient to constitute customer approval under Section 222(c)(1).? To the
contrary, Comptel argues that written consent must be obtained.> Comptel argues that the Act
itself requires this conclusion because Section 222(c)(2) requires an affirmative written request
from the customer before CPNI can be released to a third party. Comptel claims that the two
sections must be read together hecause there is no difference between the use of CPNI by the
carrier that obtained the CPNI in the provision of the service and the disclosure of CPNI to a third
party.

Clearly, Comptel misreads the Statute. Each of the two sections stands on its own and
Congress obviously intended a different standard to apply before a carrier discloses CPNI to
parties outside of the vendor-customer relationship than when the vendor itself is using the
information. Had Congress intended the same standard to apply in both instances, it would have
been a simple matter to so state. Congress did not and the Commission should not interpret the
statute as if Congress had.

Frontier also argues for written consent, primarily because of a concern over potential
disputes between carriers and customers over the issue of valid approval.* However, the

-carrier that seeks to rely on oral customer approval will necessarily bear the burden of proving
that valid approval was obtained. Appropriate business procedures can appropriately satisfy this

burden.

? Sprint Comments at pp. 4-5.
3 Comments of the Competitive Telecommunications Association ("Comptel”), filed June 11, 1996 at pp. 6-8.
* Comments of Frontier Corporation ("Frontier"), filed June 10, 1996 at pp. 6-9.



B. Negative Ballots cannot be considered customer approval.

At the other extreme from parties arguing for mandatory written approval are those
parties that argue that failure to affirmatively request that access be restricted (a negative
ballot) should constitute customer approval. These parties suggest that a customer be provided
notice of their CPNI rights and be informed that if the customer does not affirmatively act
1o restrict their CPNI, the carrier can treat this customer inaction as approval to use the
sustomer's CPNI on an unrestricted basis.

SBC suggests that such a negative ballot is appropriate and cites as support the
Commission's previous decision in Computer ITI, which allowed AT&T to employ such a negative
ballot.® GTE also supports a negative ballot and cites as support the Commission's previous
decisions on Billing Name and Address ("BNA") and Caller ID.° U S West argues that the
Commission's TCPA Order, adopting rules pursuant to the Telephone Consumer Protection Act,
supports such a negative ballot.”

None of these previous FCC decisions is applicable in the instant proceeding, which is
attempting to balance both privacy and competitive concerns.® In contrast, Computer III was
focused on competitive concerns, not privacy, while the Caller ID and BNA proceedings were

focused on privacy, not competition. Additionally, as U S West acknowledged, the TCPA itself

3 Commeats of SBC Communications, Inc., ("SBC"), filed June 11, 1996 at p. 11.

¢ GTE's Comments ("GTE"), filed June 11, 1996 at pp. 5-10.

7U S West, Inc.'s Opening Comments (*U S West") at 16.

® NPRM at para. 15. As the Commission pointed out, "Congress sought to address both privacy and competitive
concerns by enacting Section 222."



c-eated the exception for the pre-existing business relationship, while Section 222 recognizes no
such exception.’

Negative ballots should not be deemed acceptable as customer approval. Such a holding
would serve neither customer privacy concerns, nor competitive concerns. It is likely that many
customers will never read their notification of CPNI rights and therefore will never know of their
(CPNI rights or that they have to take affirmative steps to restrict a carrier's use of their CPNL
Jiven that Congress considered privacy to be a serious enough issue to include specific CPNI
rights in the Act, it strains credibility to believe that such important rights can be relinquished
through unknowing inaction. As Sprint argued in its Comments, "customer consent should mean
informed consent."' If customer inaction becomes the rule of the day, it will be impossible to
know whether any customer's consent was informed.

Negative ballots also are lacking when competitive concerns are considered. A major
driver behind the Act was to open the local telephone monopoly of the BOCs. For years the
BOCs have collected a wealth of CPNI from their captive customers. It would be inconsistent
with this goal of the Act to simply allow the BOCs to use this wealth of CPNI on the basis that
their customers did nothing to acknowledge they knew of their CPNI rights or to affirmatively
restrict the use of their CPNI.

Finally, Sprint urges the Commission to further clarify what a carrier may do once it has

received customer approval. SBC acknowledges that it is sending negative CPNI ballots to its

U S West at p. 16, fn. 41. U S West attempts to get around this flaw in its argument by noting that the
Commission extended the exception beyond the plain terms of the statute. However, the simple fact is that it was
the statute itself that created the exception.

1 Sprint Comments at p. 4.



customers in several states, including Kansas."' What SBC doesn't acknowledge or explain is the
language "long distance and local service billing records." that is contained in the definition of
CPNI in that negative ballot.

It is not clear whether such records include only intralLATA toll long distance provided by
SBC or whether such records include long distance information that SBC has in its possession,
not because of any service SBC provides the end user, but because SBC provides billing and
collection services to numerous IXCs. Ifit is the latter, then such information is not CPNI, but
rather Carrier Information that is covered under Section 222(b), not Section 222(c). The
‘Zommission should clarify that an ILEC cannot utilize an IXC's Carrier Information in the ILEC's
sossession based on the ILEC's end user consent.'> For this class of information, the IXC is the
customer and IXC informed consent must be obtained.

Additionally, when the Commission rejects, as it should, the negative ballot proposal, SBC
and any other carrier that have already sent out negative ballots should be directed to send a
new notice to customers without the offending negative ballot provisions, and should be required
to remove from its marketing records any data tainted by inappropriate use of IXC CPNI or
negative ballot CPNIL.

C. Making a Primary Local Carrier (""PLC") change represents consent.

Sprint argued that the act of finalizing a PLC change indicates an agency relationship

between the new local carrier and the customer, and that relationship constitutes a consent to

Y SBC at p. 11, fn. 12. (A copy of this negative ballot sent to an Overland Park, Kansas SBC local customer is
attached as Attachment 1.

12 Obviously, the end user could give written notice to its IXC directing the IXC to disclose the end user's CPNI
in the IXC's possession to SBC under Section 222(c)(2). However, this direction from the end user is different
than SBC using end user approval to look at carrier information SBC has in its possession, not because of a
service provided to the end user, but because of a service provided to the carrier.



transfer the customer's local service configuration to the new PLC." Likewise, AT&T argues
that the new PLC should receive the customer's local service configuration from the former PLC
and that receipt of this CPNI is necessary:
To foster the competitive provision of local exchange services and prevent the
incumbent LECs from creating yet another barrier to local exchange competition.
The Commission should, as shown in Part 111, clarify that Section 222(c)(2) does
not require written customer consent for an incumbent LEC to disclose CPNI to
an alternative LEC ("ALEC") who has won that customer.  Disclosure in this
circumstance is expressly allowed by Section 222(d), because such information is
necessary for the ALEC to "initiate" service.'*

D. CPNI may only be used in the provision of CPE and Enhanced Information
Services if there is customer consent.

Section 222(c)(1)(B) provides that CPNI derived from the provision of a
telecommunications service may be used, even without customer approval, in the provision of
"services necessary to, or used in, the provision of such service.""’

U S West argued that CPE and enhanced services are also such services and that the Act
“permits CPNI use for CPE and certain enhanced services offerings."'® U S West misreads the
statute. The exception in 222(c)(1)(B) is, on its face, for services that are necessary to or used in
the carrier's provision of the telecommunications service that generated the CPNI, e.g., carrier
provided installation, maintenance, and repair. CPE is rarely if ever used by the carrier in the
provision of the telecommunications service, but rather is used by the customer to receive or

make telephone calls. Likewise, while telecommunications services are generally used in or a

necessary part of the provision of enhanced services, the converse is not true. Accordingly, the

'3 Sprint Comments at p. 5.

4 Comments of AT&T Corp. ("AT&T") filed June 11, 1996 at pp. 4-5.

1 Sprint argued that installation, maintenance, and repair should obviously qualify as components of included
services and numerous other parties agreed with this interpretation. See e.g., SBC at 13 and Comments of Pacific
Telesis Group ("Pacific Tel"), filed June 11, 1996 at p. 4, fn. 27.

16U S West at p. 15. See also, Comments of Ameritech, filed June 11, 1996 at p. S.



exception to the need for customer approval in Section 222(c)(1)(B) is not applicable in the case
of CPE or enhanced services.

HI. THE COMMISSION'S PROPOSAL TO ESTABLISH THREE CATEGORIES FOR
PURPOSES OF DEFINING TELECOMMUNICATIONS SERVICE IS APPROPRIATE
IN THE SHORT TERM.

Sprint agreed with the Commission's proposal for three distinct telecommunications
services: local (including short-haul toll); interexchange (including interstate, intrastate, and
‘nternational long distance offerings, as well as short-haul toll); and commercial mobile radio
service ("CMRS"). However, Sprint suggested that a needed modification of the Commission's
proposal was for the Commission to acknowledge that the distinction between local and
interexchange services will effectively disappear for an entity selling both services on an
integrated basis, if such entity does not possess market power.!” Other commenters also agreed
with the Commission's proposed three categories, but suggested that the Commission be aware of
changes that would be needed due to changes in the industry with regard to integrated services."®

Although NYNEX agreed in part with the three categories, it opposed the inclusion of
short-haul toll in the interexchange category because short-haul toll service traditionally has been
provided by LECs."” To the contrary, the Commission's proposed inclusion of short-haul toll in
both the local and interexchange categories recognizes that, regardless of the fact that IXCs are
not entirely free to provide short-haul toll everywhere, because of regulatory constraints, in many
areas "both LECs and IXCs currently market and provide short-haul toll service as part of
an integrated package with local and interexchange services respectively."*® Thus, where an IXC

is allowed to and does provide short-haul toll, that toll service will, under the Commission's

17 Sprint Comments at p. 3.
8 NYNEX Comments ("NYNEX™"), filed June 11, 1996 at pp. 10-11.
¥ 1d. at pp 8-10.



proposal, quite logically be treated for CPNI purposes just like the IXC's other toll services. The
LEC is not disadvantaged because the Commission's proposal allows LECs to include, for CPNI
purposes, their short-haul toll with their predominately non-toll, local services.

Other parties argue that the Commission's proposal is too narrow and that
telecommunications service should just be one large category of all telecommunications services
provided by a carrier.’ Sprint believes that such an interpretation is extreme at this time. Had
Congress intended such a result, there would have been no reason for Congress to include Section
222(c)(1)(A). Rather, a simple statement that CPNI obtained from the provision of a
telecommunications service could not be used for non-telecommunications service would have
sufficed.

At the other extreme are commenters that argue that telecommunications service must be
defined on an individual service by service basis and that no categories are acceptable. However,
such an interpretation is too restrictive and clearly will not foster a competitive market place.
Indeed, the legislative history recognizes that customers expect integrated services and expect
their current service provider to be knowledgeable about the customer's account:

Customers, . . . rightfully expect that when they are dealing with their carrier

concerning their telecommunications services, the carrier's employees will have

available all relevant information about the service.

Of course, care must be taken to also be mindful of the competitive concerns that, along with

privacy concerns, influenced Congress's adoption of Section 222. Thus, for instance, Sprint's

suggestion is that the distinction between the local and interexchange baskets only be eliminated

% NPRM at para. 22.

% See e.g., SBC at pp. 5-10.

Z p.1. 104-104, Communications Act of 1995, House Report No. 104-204(1), July 24, 1995, 104th Cong., 1st
Sess, 1995 WL 442504 (Leg.Hist.)



on an entity-by-entity basis, for entities that do not possess market power and that provide
integrated services. This recommendation, coupled with the Commission's proposed three
categories, strikes the proper balance between competitive and privacy concerns.

IV. INCREMENTAL COST IS NOT THE PROPER MEASURE FOR THE PRICE OF
SUBSCRIBER LISTS.

The Association of Directory Publishers argues that the only reasonable rate for subscriber
lists is incremental costs.” Sprint disagrees. The correct interpretation of what is a reasonable
rate in the provision of subscriber lists is that set forth by YPPA:

"Reasonable and nondiscriminatory rates, terms, and conditions" does not mean
incremental costs. Contrary to the suggestion of the Association of Directory
Publishers (ADP) that Congress intended reasonable rates to mean incremental
costs, a simple reading of the legislative history shows that Congress, in spite of
ADP's efforts, rejected the notion of incremental costs.

.... The House Commerce Committee report is instructive in determining Congressional
intent. It reads, in part:

This section meets the needs of independent publishers for access to
subscriber data on reasonable terms and conditions, while at the
same time ensuring that the telephone companies that gather and
maintain such data are fairly compensated for the value of the
listings.

[Citation omitted.] There are essentially three elements to the compensation for
subscriber list information, as recognized in the House report language -- the pro
rata cost of gathering and maintaining the information, the cost of providing the
information to an independent publisher, and the value of the listings themselves.
All three of these elements, . . . must be part of any analysis of whether the
compensation is reasonable.**

Given this legislative history, Sprint urges the Commission to adopt YPPA's approach and

to reject calls for incremental cost as the appropriate rate for subscriber lists.

B Comments of the Association of Directory Publishers, filed June 11, 1996 at p. 19.
# Comments of Yellow Pages Publishers Association ("YPPA") filed June 11, 1996 at pp. 7-8.
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V. THE EXISTING CPNI REQUIREMENTS IMPOSED ON THE BOCs AND GTE
SHOULD BE CONTINUED.

Several parties argue against the continuation of the pre-existing CPNI requirements
imposed on the BOCs and GTE in the Computer IIT proceeding.* For example, SBC argues that
because "Congress chose not to preserve the Commission's pre-éxisting Computer III regulatory
requirements relating to CPNI, those requirements should be regarded as no longer
appropriate...."?® Pacific Tel argues that the requirements should be discontinued because
conditions have changed so as to justify discontinuing application of these pre-existing CPNI
rules.”’

Sprint disagrees. The fact that Congress did not address these pre-existing CPNI
requirements is not determinative. Rather, as the Commission noted, these pre-existing
requirements are additional to those imposed under the Act. The Act does not preclude
additional requirements, and therefore these pre-existing requirements will continue unless the
Commission decides otherwise.

Likewise, Sprint does not believe that conditions are such as to render these pre-existing
requirements moot. As Sprint noted in its Comments, these pre-existing CPNI requirements were
imposed to:

"protect independent ESPs and CPE suppliers from discrimination by AT&T, the

BOCs, and GTE." Sprint believes that the concerns that drove the Commission to

adopt these protective measures are valid concerns and Section 222 does not
completely alleviate these concerns.”

¥ Comgputer 111, 2 FCC Red 3072 (1987).
% SBC at p. ii.

7 Pacific Tel at pp. 14-17.

2 NPRM at paras. 38-39.

# Sprint Comments at p. 7.
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However, Sprint disagrees with MCI's argument that these pre-existing CPNI
requirements should be imposed on all incumbent LECs ("ILECs").** The Commission previously
considered and rejected imposing the requirements on the Independent Telephone Companies
("ITOCs") because the ITOCs, other than GTE, lacked the high degree of market power of the
BOCs and therefore did not possess the ability to gain a competitive advantage through the
misuse of CPNI.*' This lack of ITOC market power in the context of the pre-existing CPNI rules
has not changed and the rules should not be extended to non-BOC/non-GTE ILECs.

V. CONCLUSION.

Sprint urges the Commission to interpret and clarify Section 222 as set forth herein and in
Sprint's Comments. The Commission's proposed three categories of telecommunications
services are appropriate, provided the Commission also adopts a policy to eliminate the distinction
between the local and the interexchange categories for carriers that lack market power and
that provide integrated services. Oral consent is appropriate to constitute customer approval for
the use of CPNI; however, LECs may not use negative ballots to constitute approval.

Incremental cost alone is not the proper charge for subscriber listings provided to directory

% Comments of MCI Telecommunications Corporation, filed June 11, 1995 at pp. 19-21.
3! See, the NPRM at para. 40 and Computer 111, 2 FCC Red 3072 (1987).
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publishers. And, finally, the CPNI requirements that were imposed on GTE and the BOCs prior

to the Act should be continued.

Respectfully submitted,
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ACCT NUMBER 913 897 0746
. @ Southwestern Bell ACCT NUMBER 242 5
PAGE 7

YOUR CUSTOMER PROPRIETARY
NETHORK INFORMATINN RIGHTS

In the normal course of providing your telephone service, Southwe
Bell Telephone (SHWBT) maintains certain information about Qour accozﬁztn
This information, when matched to your name, address and billing telephone
number, is known as your customer-specific "Customer Proprietary Network
Informat:onf" or CPNI for short. Examples include the type of line you
have, technical charactgrzstics (like Touch-tone or rotary service), class
of service (such as residence or business), current telephone charges, long
distance and local service billing records, directory assistance charges,

" usage data, and calling patterns.

Currently, SWBT may use your CPNI to market our services to you. A
valued customeq of SHBT, we are pleased to provide you a full range oi a
products, services, and features to meet vour telecommunications needs.
Unless you have requested that your CPNI be considered " i "
may also use your CPNI to,marke¥ certain tg%epg:ne ;:adu2§:?;:g$§g$s E?BT

features, that may not have been histori i
and/or which may ge available to yo: gﬁ;gaa zoﬂﬁgélggﬁgrt2§§§°§w§¥?T’

’_ .
\® . See Reverse i .
]

ACCT NUMBER 913 897 0746 242 5
@ Southwestern Bell MAY 29, 1996
DETAIL OF CHARGES PAGE 8

If vou wish to have your customer-specific CPNIl considered 'restricted,"
please call your Southwestern Bell Telephone Service Center at
1-888-553-7321, during weekday business hours. Simply tell your service
representative you wish to restrict our use of your customer-specific CPNI.
There will be no charge to restrict your customer information and the
restriction will remain in effect until you notify us otherwise.

Please note that restricting your customer information will not prevent

R R B A BRI R GahERgR Telemarketing calls to_you from companies other than SHBT. In addition,
BRI SRR P restriction will not eliminate all SHWBT marketing communications with vou:

1) You could still receive marketing contacts from us that are not based on

vour customer-specific CPNI.
2) SHWBT is permitted to use your customer-specific CPNI to market telephone

services we offer that are not available to you from another source.

3) Even if your CPNI is restricted, we may still use it to market those
telephone services or features that may be available to you from a source
- other than SWBT, if you contact us and inquire about them.

# -
@ e See Reverse
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