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SUMMARY

The Commission's proposed definition of "comparable programming," for purposes of

the new fourth prong of the "effective competition" test. requires the inclusion of at least one

broadcast signal in the package of programming provided by a telco-affiliated multichannel

video programming distributor ("MVPD"). This definition is prone to abuse by competitors

of cable operators. Because broadcast signals are often readily available over-the-air,

subscribers to a competing multichannel video service would be able to receive a package of

broadcast and non-broadcast programming comparable to cable service even if the competing

MVPD does not retransmit the broadcast signals itself

The Commission's rules should focus on whether subscribers are readily able to

receive at least one broadcast signal, not on the particular manner in which the competing

MVPD markets or facilitates reception of broadcast signals. So long as a subscriber has

ready access to both broadcast and non-broadcast signals from non-cable sources, any

competitive programming service offering at least 12 channels of programming should be

deemed "comparable" to cable service. At the very least, an MMDS operator who facilitates

(or advertises) the reception of broadcast signals in anI' way should be deemed to "offer"

those signals. The Commission should take both written and oral marketing information into

account.

The Commission should establish a rebuttable presumption that MMDS service is

"available" throughout a telco-affiliated MMDS operator's 35-mile protected zone. It makes

much more sense to presume the signal's availability subject to rebuttal in exceptional cases,

than to presume its unavailability and burden cable operators and the Commission with costly

signal testing in the vast majority of cases.



The Commission should refuse to limit bulk discounts to multiple dwelling units

("MDUs") based on the arbitrary distinctions suggested by some parties, such as whether

MDU subscribers are billed individually or collectively or whether bulk service is provided

to a "traditional" MDU or to a mobile home park or private development. Many property

managers require cable operators to bill MDU residents individually, because those managers

do not wish to serve as the central billing agent for cable service in their buildings. Nothing

in the Telecommunications Act of 1996 indicates that Congress intended to draw such an

arbitrary distinction between MDU subscribers billed individually and those billed

collectively, and the Commission should reject the cramped definitions proposed by parties

who fear the market forces Congress sought to unleash The Commission should also reject

the variety of arbitrary tests for predatory pricing proposed hy some parties in favor of the

well-established standards for proving predatory pricing found in federal antitrust law.

II -
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Comcast Cable Communications. Inc. ("Comcast") hereby submits its reply comments

in response to the Federal Communications Commission's Order and Notice of Proposed

Rulemaking in the above-referenced proceeding. [I

In these reply comments, Comcast focuses on three of the issues raised in its initial

Comments:

• If for purposes of the new fourth prong of the effective competition

test, the Commission defines' comparable programming" to include the

availability of broadcast signals all that should matter is whether

subscribers are readily able to receive at least one broadcast signal -

not, as some parties argue, the particular manner in which the operator

markets or facilitates reception of broadcast signals.

• The Commission should establish a rebuttable presumption that service

is "offered" within the MMDS operator's 35-mile protected zone rather

1/ Order and Notice of Proposed Rulemaking. CS Dkt No 96-85, FCC 96-154 (reI. April
9, 1996) (the "Order" and the "Notice").



than requiring cable operators, in each instance, to demonstrate that

service is available.

• Cable operators should he permitted to offer bulk discounts regardless

of whether they deal with MDU subscribers collectively or individually,

and regardless of whether the MDUs consist of apartment buildings or

mobile home parks or other private developments - so long as the

discounts are not predatory under principles of federal antitrust law

I. THE COMMISSION SHOULD CONSIDER THE TOTALITY OF
PROGRAMMING AVAILABLE FROM NON-CABLE SOURCES IN
DETERMINING WHETHER A COMPETITOR'S PROGRAMMING IS
"COMPARABLE. "

Comcast opposes any definition of "comparable programming" that rests on the

manner in which subscribers receive broadcast signals for the simple reason that such a

definition could be easily abused by competing MPVDs.~/ Because broadcast signals are

often readily available over-the-air, competing MVPDs do not need to deliver such signals

physically in order to ensure or facilitate their reception by subscribers. If "comparable

programming" were defined to require such physical delivery - or some particular method

of making over-the-air signals available - MVPDs could choose some other method,

thereby denying a competing cable operator the flexihility of rate deregulation.

How a subscriber receives broadcast signals should be less important than the fact that

the subscriber receives broadcast signals. Thus, if a subscriber can readily receive local

2/ See Comments of Comcast at 6-10.
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broadcast signals over-the-air or by any other means, an MVPD providing only non-

broadcast signals should be deemed to be offering "comparable" programming.

Several commenting parties propose definitions based on just the sort of artificial and

technical distinctions that could lead to abuse For example, U.S. West argues that an

MMDS operator should be deemed to "offer" broadcast signals only if it supplies the

subscriber with the equipment used to receive local broadcast signals)! Under U.S. West's

proposal, an MMDS operator's programming would be deemed "comparable" if the operator

provides its subscriber with an AlB switch or antenna, hut not if the operator instructs the

subscriber how to connect his own AlB switch or antenna or even installs such equipment for

the subscriber. The New York City Department of Information Technology and

Telecommunications ("New York City") further argues that even if an MMDS operator

provides its subscribers with an AlB switch, the operator "is not 'physically able to deliver' a

service that includes 'comparable programming' hecause under such circumstances its service

does not include broadcast programming." 11 Yet regardless of whether the MMDS operator

or the subscriber supplies the AlB switch or antenna, the MMDS subscriber will have the

same ready access to local hroadcast signals and wil1 be able to watch a package of broadcast

and non-broadcast programming comparable to that offered by the local cable operator. As

the Cable Telecommunications Association (" CATA") explained in its comments, "[w]hat

counts is the total package of programming" available to subscribers.~! So long as a

'J./ Comments of U.S. West at 6-7.

~I Comments of New York City at 13.

~/ Comments of CATA at 2 (emphasis in original).



- 4 -

subscriber has access to both broadcast and non-broadcast signals from non-cable sources,

any competitive programming service offering at least 12 channels of programming should be

deemed "comparable" to cable service. 2/

At the very least, an MMDS operator should be deemed to "offer" broadcast signals

if it facilitates (or advertises) the reception of those signals in any way.ZJ Indeed, the

Commission should clarify that oral as well as written marketing of broadcast channel

availability is sufficient to trigger a finding of comparable programming. Without such a

clarification, an MMDS operator could attempt to circumvent the Commission's rules by

offering potential subscribers instructions for installing AlB switches over the phone, without

actually putting such information in their written marketing materials.

fl.1 The Independent Cable & Telecommunications Association ("ICTA") argues that an
MMDS operator should not be deemed to offer comparable programming unless it
retransmits local broadcast signals from its central transmission facility along with its other
microwave-delivered signals. In such a case, the MMDS operator would be required to
obtain retransmission consent. Comments of ICTA at 5. ICTA complains that the
Commission's proposal is inconsistent with the Commission's retransmission consent rules
for MMDS operators in that MMDS operators could be deemed to offer broadcast signals
even though they are not required to obtain retransmission consent for those signals. [d. at 5
6. However, no rational policy is provided by ICTA for linking the Commission's rules on
retransmission consent with its definition of comparable programming under the effective
competition test. And, under ICTA's reasoning, a wireless operator would not be deemed to
offer programming even if it provided and installed an AlB switch.

11 See Order at , 14.
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II. THE COMMISSION SHOULD ESTABLISH A REBUTTABLE PRESUMPTION
THAT AN MMDS OPERATOR "OFFERS" SERVICE TO SUBSCRffiERS
LOCATED WITHIN THE OPERATOR'S 35-MILE PROTECTED ZONE.

Comcast agrees with the comments of those parties that argue that an MMDS operator

should be presumed to "offer" service to all subscribers located within its 35-mile protected

zone.~1 This presumption is consistent with the manner m which MMDS operators are

licensed and with Congress' desire to reduce the administrative burdens placed on cable

operators. The Commission has adopted a policy intended to ensure that an MMDS operator

can offer service to subscribers residing within a 35-mile radius of the MMDS transmitter

because the operator is protected from interference within this "protected zone. "21 Because

this policy removes any "regulatory, technical or other impediments" to reception of MMDS

service by subscribers within the protected zone. a presumption that MMDS service is

available within the operator's protected zone would be consistent with the Commission's

definition of "offer. "lQl

This presumption would also be consistent with Congress' desire to reduce the

burdens of regulation on cable operators. Absent the presumption that MMDS service is

available throughout the MMDS operator's protected zone, a cable operator seeking to

~I See Comments of Cole, Raywid and Braverman at 3; Comments of Adelphia et. al. at 8;
Comments of Time Warner at 15-16; Comments of NCTA at 10-11; Comments of California
Cable Television Association ("CCTA") at 13: and Comments of New England Cable
Television Association ("NECTA") at 15

9..1 See 47 C.F.R. §§ 21 902(b); 21.938(b). Indeed, the Commission itself has recognized
that many MMDS systems offer service even beyond their protected zones: "To a
considerable extent, these [wireless cable] systems provide interference-free reception to
subscribers, many out to distances beyond 35 miles." Report and Order, 10 FCC Red 9589,
9617 (1995).

101 Order at , 8. See also 47 CF.R. § 76 905(e)
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establish the presence of effective competition would be required to conduct time-consuming

tests to demonstrate the presence of the MMDS signal within its franchise area, even where

the signal's availability is undisputed. The Commission would also face the added

administrative burden of analyzing those signal test results as part of its effective competition

determination.

Nevertheless, the Wireless Cable Association ("WCA ") opposes the establishment of a

presumptive zone of MMDS availability, because it believes that II [t]he protected service area

can now contain areas that cannot actually be served by an MMDS operator. II llf But the

mere fact that service may not always be available everywhere within the 35-mile zone does

not undermine the sound policy reason for establishing a rebuttable presumption of

availability. Even WCA does not dispute that it is generally more likely that a MMDS signal

will be available within the 35-mile zone than that it will not be available. In these

circumstances, it makes much more sense to presume the signal's availability, subject to

rebuttal in exceptional cases, than to presume unavailability and force cable operators to

undertake costly rebuttals in the vast majority of cases

III. THE COMMISSION SHOULD ALLOW CONSUMERS TO REALIZE THE
BENEFITS OF COMPETITION BY PERMITTING CABLE OPERATORS TO
OFFER NON-PREDATORY DISCOUNTS TO ALL SUBSCRIBERS IN MDUs.

A. Definition of Bulk Discounts

As Comeast and others have demonstrated. the Commission should not elevate form

over substance by limiting bulk discounts to cases in which subscribers in MDUs are billed

ill Comments of WCA at 14.
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collectively rather than individually. The manner in which subscribers are billed should be

irrelevant, so long as the discount is available to all the 'iubscribers within an MDU..w

Nevertheless, some parties- particularly those who compete with cable operators for MDU

subscribers - argue that the statute requires such a formalistic approach because of the

"definite industry usage" of the term "bulk discount "1]

Nothing in the common industry usage of the tenn "bulk discount" dictates that cable

operators bill subscribers collectively rather than individually. ICTA claims that it is

"generally unaware" of any hulk discount contracts entered into by cable operators that do

not follow the supposed "rule" that a property's management must pay for the discount on

behalf of all of its tenants.~/ In fact, however. such contracts are common. Indeed, as

Comcast and several other parties explained in their initial comments, many property

managers require, in negotiating agreements with cable operators, that MDU residents be

billed individually .l~/ There is no rational basis for the Commission to penalize these

subscribers based on a decision hy a building's management, and nothing in the 1996 Act or

12/ Comments of Comcast at 12; Comments of U.S. West at 10; Comments of Adelphia et.
a!. at 31; Comments of Time Warner at 36; Comments of NCTA at 45; Comments of Cole,
Raywid & Braverman at 17-18; and Comments of SBC at 5.

U/ Comments of ICTA at 9; Comments of OpTel at 6.

14/ Comments of ICTA at 9

15/ See Comments of Comcast at 11-12. See also Comments of Cablevision Systems
Corporation at 16 ("Based on Cablevision's experience, the management and owners of most
MDUs that negotiate bulk discounts prefer to have the MVPD provider bill residents
individually for service, because they do not wish to be responsible for serving as the central
billing agent for MVPD services. It).
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its legislative history suggests that Congress intended such an arbitrary distinction should be

made between MDU subscribers billed individually and MDU subscribers billed collectively.

Congress carved the bulk discount exception out of the uniform rate requirement to

allow broader access by MDU subscribers to lower.. market-driven rates. In the MDU

context, at least, Congress viewed the uniform rate requirement as a regulation that frustrates

rather than promotes consumers' interests: "[T]his regulation does not serve consumers well

by effectively prohibiting cable operators from offering lower prices in an MDU even where

there is another distributor offering the same video programming in that MDU. "12/ The

Commission should, accordingly, reject the claims raised by some parties that subscribers in

MDUs should be "protected" from the competitive. discounted rates cable operators seek to

provide them. U.S. Wireless argues, for example. that permitting cable operators to offer

discounted rates to individual subscribers in MDlfs "would defeat the purpose of bulk

discounts and would create anticompetitive conditions in MDUs. "ll! What appears to be an

obvious concern of these parties is that allowing cahle operators to price competitively in

MDUs will force competitors to lower their own rates to competitive levels or risk losing

subscribers. It is quite clear that Congress intended to remove a regulatory obstacle to lower

rates for MDU subscribers when it created the bulk discount exception to the uniform rate

requirement. The Commission should not adopt a cramped definition of "bulk discounts"

simply to protect those who fear the market forces Congress sought to unleash.

16/ H.R. Rep. No. 204, 104th Cong., 1st Sess. 109 (1995) ("House Report").

17/ Comments of U.S. Wireless at 2; see also Comments of New York City at 19;
Comments of ICTA at 10
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B. Definition of "Multiple Dwellin2 Units".

In its initial comments, Comcast also supported a broader interpretation of the term

"multiple dwelling units" for purposes of the bulk discount exception, which would coincide

with the expanded private cable system exemption.!.!!! Some parties argue that, in creating the

bulk discount exception to the uniform rate requirement. Congress did not express any intent

that the term "multiple dwelling unit" have any meaning other than the Commission's

traditional definition of MDU, which excludes private developments and mobile home

parks. 12! These commenters, however, ignore the Iwerriding intent underlying Congress'

adoption of the bulk rate exception: to allow subscribers residing in a common residential

development subject to competition from multiple MVPDs to realize the lower rates that fair

and open competition among MVPDs would provide The availability of bulk discounts

should not depend on some artificial distinction of whether the dwelling units are laid out

vertically or horizontally. Because the expanded private cable exemption will allow

SMATVs and other competitors to compete more effectively with cable operators in private

developments and mobile home parks,;Q1 the Commission will be fostering the Congressional

desire for robust marketplace competition if it allows cable operators to respond to that

competition by offering non-predatory discounts to suhscribers in those areas.

18/ See Notice at ~ 99.

19/ See Comments of WCA at 4-5; Comments of ICTA at 11-13; Comments of OpTel at 7;
Comments of U.S. Wireless at 4-5; and Comments of GTE at 6.

20/ See Comments of TCI at 24; Comments of Adelphia et ai. at 31-32; Comments of
Time Warner at 36-37; Comments of NCTA at 45-47: and Comments of Cole, Raywid &
Braverman at 18-19



- 10-

C. Definition of "Predatory Pricin2" ~

Finally, the Commission is correct in concluding that "allegations of predation should

be made and reviewed under principles of federal antitrust law, "£.!! and Comcast urges the

Commission to reject the variety of alternative tests for predatory pricing proffered by

commenting parties. When Congress prohibited "predatory pricing" by cable operators in

providing their bulk discounts. it invoked the established body of federal antitrust law that

has arisen around and given definition to the concept of "predatory pricing." OpTel argues

that Congress could not have intended to invoke the predatory pricing jurisprudence of

federal antitrust law, because. in doing so, Congress would have rendered "nugatory" its

specific prohibition against predatory pricing by cable operators offering bulk discounts}~1

OpTel reasons that predatory pricing, "as it is understood in the antitrust context, has been

unlawful at least since the enactment of the Sherman Act in 1890," and Congress would have

no need to include an "entirely duplicative and superfluous statutory provision" in the 1996

Act.nl Contrary to the assertions of OpTeL however, the provision is neither "duplicative"

nor "superfluous." It not only clarifies that the prOVIsion was not meant to override the

antitrust laws but, more importantly, establishes that cable operators have an absolute right to

offer discounted rates to MDU subscribers so long as those discounts are not so low as to be

deemed predatory.

21/ Notice at 1 100.

22/ Comments of OpTel at 8.

23/ [d. at 8-9.
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Unlike the federal standards for predatory pricing, which are well-established and

rooted in decades of judicial interpretation, the alternative tests for predation proposed by

various commenters have no basis in either federal antitrust law or in the language and

legislative history of the 1996 Act. For example ICTA has invented a "bright-line" test for

predation based on "price percentage differentials" among "like MDUs" in a franchise

area. M1 Under ICTA's proposal, a competitor could make a prima facie showing of

predatory pricing by demonstrating that the discounted price given to "like MDUs" varies by

at least 10 percent. ICTA proposes formulas to determine whether given MDUs are "like"

based on size and contract duration.~1 Conspicuously absent from ICTA's proposal - and,

indeed, from all of the other alternative tests for predation offered by other parties£2/ - is

any explanation of the basis of the proposal in either the provisions of the 1996 Act or the

principles of federal antitrust law. The Commission should reject these arbitrary and

24/ Comments of ICTA at 17-18.

25/ [d.

26/ See, e.g. Comments of OpTel at 9; Comments of Cole, Raywid & Braverman at 20;
and Comments of Time Warner at 40.
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contrived tests for predatory pricing in favor of the tests for predation established under

settled principles of federal antitrust law - tests that are intended to protect competition, not

less efficient competitors.

Respectfully submitted,

COMCAST CABLE
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