
Hunter & Mow, P.C.
A Professional Corporation of Attorneys at Law ORIGINAL

Writer's Direct Dial Number

(202) 293-2588

1620 I Street, N.W.
Suite 701

Washington, D.C. 20006
(202) 293-2500

RECEIVED
June 28, 1996

·MJN 281996

Facsimile: (202) 293·2571

. FEDERAl COIIMICATION8 COINSSION
William F. Caton OFfICE Of SECRETARY
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 222
Wasbrnrrgto~ D.C. 20554

He: Ex Pane PteseIDtion of the
TelecolllllUliclBom ReseIlelS Association on
cc Docket Nos, 96-98 and~ Docket No. 96-()1

Dear Mr. Caton:

Today, Mr. Ernest B. Kelly, III, the Executive Director ofthe Telecommunications
Resellers Associatio~ and the undersigned met with Mr. James Schlicting, Chiefofthe Common
Carrier Bureau's Competitive Pricing Division, to discuss matters raised in 'IRA's Comments and
Reply Comments in CC Docket Nos. 96-98 and 96-61.

Two copies of materials distributed at that meeting are attached hereto.

Charles C. Hunter

Attachment
cc (w/o attach.): James Schlicting
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CATIONS ~ELLERS ASSOCIATION

Ex PARlE ~ENTAnON

\Vho are the MembelS of the Telecommunications ResellelS
Association?

.t 450 companies engaged in the resale of interexchange, international, local,
wireless and other telecoDlllBmicatiODS seIVices and/or in the provision of
pmduc1s and seIVices ~ociated with such resale

.t Small and mid-sized camelS setving primarily small bttiiness and residential
cmtomelS

.t Provide tates, features and cmtomer seJVice to small ~inesses that are
genemlly reselVed for latge-volume co1po13te melS

.t q:.emte full-featured ''virtual netwotks"

.t Five to ten pereent share of the interexchange mat:ket



CATIONSRES~ ASSOCIATION
"

CC DocKEr No. 96-98

lRA's Resale Callier l\fembelS and Local Teleconnnunicatiom
Competition

./ Goal: Fnter the local telecommunicatiom IDUket; offer integmted total
telecommunications solutions to cltitomelS

./ Result AvailaOlity at the local level of the affordably priced, feature ricb,
pelSOnaIized selVice that resale camelS have provided to small
bltiiness custoDEIS and residenial ..IS in the iderexchaoge IDUket

./ Need: A vialie bminess opportunity - e.g., adequate IDaIgim, necessmy
opemtional support and a full and fair opportunity to compete



CATIONS RFSEILERS ASSOCIATION
"

CC DocKEr No. 96-98

l\faIket FntJy Vehicles lRA's Resale Canie~ \ViII Use to Provide
Local Telecommunications SelVices

./ 1Iaditional" Total SelVice" Resale

• Principii ently tmde; DEam of providing integmted seIVice package
*> existing cmtomer 00se; maintenance of competitive viability

./ Depoyment of " Virtual Netwolks" comprised of unbundled netwotk elements

• Targeted entJy tmde; to be utilized in matkets where switching facilities have
been imtalled or in which heavy concentmtiom of cmtomelS are located

./ Imtallation of Physical Facilities

• I.Dng-tenn option; follows trend in interexchange matket



CATIONS RFSEI.LERS ASSOCIATION
"

CC DocKEr No. 96-98

Viable Bminess Opportunities: Tmditional" Total Service" Resale

./ Mnimal Restrlctiom on Resale

• Experience in the interexcbange maIket continffi that restrictiom will
be manipulated and aI:Jttied to cUI1aillawfui resale owortunities

./ Adequate Mugim

• Tmditionally at lea§t 30 pereent IllaIgim have been necessmy; eXJHtiive
~ment of 'avoided COSls"

./ ~mtionalSupport

• TlIIEly provisioning of seIVice OnlelS and prompt avaiJaljlity of complete
and accumte Dlling and seIVice data, mmng other things



CATIONS RFSElLERS ASSOCIATION
"

CC DocKEr No. 96-98

Viable Business Opportunities: Deployment of "Virtual NetvvoIKs"

tI Unrestricted Access to Unbundled NetwoIk Elements

• Facilities require~nt unnecessarily limits madiet entry opportunities;
"virtual netwolk" depoyment and tmditional "total selVice" resale are
differentiated by levels of attendant risk

tI :Meaningful Unbundling

• Netwolk unbundling should be as extensive as technically feasible; bunlen
should be on incumbent I..EG to jltitify technical constmints of unbundling

tI Legitimate" Cost-~ed" Pricing

• " FOlWanl-looking," efficient, increnrntal costing and pricing of unbundled
netwolk elements



CATIONS RFSElLERS ASSOCIATION
"

CC DocKEr No. 96-98

Principal Concern: Resistance by Incumbent LECS

./ I..essom :Warned from Long Experience

• l\I)nopolists will not willingly relinquish mnket power

• CanielS with huge maIket shares will resist resale

./ <btmctionist Tactics

• 'Gaming" of the system by incumbent LECS in 50 state regulatoty arenas and
in hlJlldre(Wthomands of individual negotiations, ~ well ~ in tbe maIkeqiace

./ Of Critical Importance to Smaller CanielS with limited Resowces

• Develop coqJrehensive national "liueprlnt" with detailed
impementing regulatiom to IDnimize 'gaming" opportunities



CATIONS RFSEILERS ASSOCIATION
'.

CC DocKEr No. 96-61

MmdatIny "Detariffing" of 1he Domestic Offerings of Nondominant
Interexcbange CanielS

./ UndemJines Resale, "Geneml Availability," and Nondiscrini.nation Policies

• Tariffs are the only effective meam of enforeing these pro-compennve
policies

./ Advel8ely Impacts Competiuon

• For all but the hugest uselS, tariffs selVe as a pm-competitive infonnational
somce reganling tate and service option availability

./ Increases Callier Cost and Administmtive Bunlens

• Tariffs greatly sinJPify contract and notice requirements



CAlI~S RF.S~ ASSOCIATION
"

CC DocKIIT No. 96-61

Pennissive 'Detariffmg" of the Domestic Offerings of Nondominant
Interexcbange CanielS

./ WOlSt of All Worlds for Resale CanielS

• Network providers will refiain from filing tariffs reflecting their seIVice
aaangements with their latgest coqxuafe CltitomelS, thereby denying resale
camelS access to prefenro tates and seIVice offerings atJonled such melS

• Netwolk providelS may file tariffs reflecting their service anangements
with resale camelS, thereby potentially reseIVing to thetmelves the
ORJOrtunitr to unilaremlly alter the tates, telllti and conditiom specified
therein in accotdance with the 'filed tarifI" doctrine

• If 'pennissively-filed" tariffs lack the 'JoICe of law" of mandato:ry tariffs (and
hence 00 not activate the '1iIed-tarifI" doctrine), they will not relieve the
increased cost and administmtive bunJens on camelS that arise from detariffing



CATIONS RFSEILERS ASSOCIATION
"

CC DocKEr No. 96-61

Reconmended Alternatives

./ Bifwcated Tariffing Regime

• IXCS with less than a 5 pereent maIket share could file "mnge of mtes"
or ''maximum'' mtes tari.fJs

• IXCS with a 5 petcent or greater maIket share and IXCs affiliated with
incmnbent lECs would continue to file tari.fJs detailing all available
mtes and selVice offerings

./ Strengthened 'S~tantial Cause" Test and~ Doctrine

• All unilateml tariff revisions which alter long-tenn selVice ammgements
would be declared mjItit and unreasonable and hence unlawful

• Unilateml revisions to canier-to-canier ammgements would be prohibited



CC Docket No. 96-61:
Proposal to Adopt "Mandauny Detari.ffing" Policy

The Resale IndttitIy

The emergence, growth and development of a vibrant telecommunications resale industry is a
direct product of a series ofpro-competitive initiatives undertaken, and pro-competitive policies
adopted, by the Commission over the past decade. Chief among these initiatives is the
requirement that"all common carriers . . . permit unlimited resale of their services," supported
by the complementary policy that "[a]etions taken by a carrier that effectively obstruct the
Commission's resale requirements are inherently suspect." Also of critical importance are the
twin Commission mandates that all contract-based service offerings "must be filed with the
Commission and made available to all similarly-situated customers" and that carriers may not
unreasonably discriminate among their resale and other customers. As the U.S. Supreme Comt
has recognized, tariffs are "utterly central" to these purposes; "[w]ithout [tariffs] ... it would be
monumentally difficult to enforce the requirement that rates be reasonable and nondiscriminatory
. . . and virtually impossible for the public to assert its right to challenge the lawfulness of
existing proposed rates."

The relationship between resale carriers and their underlying network providers is at best an
awkward one, given that resale earners are not just large customers, but aggressive competitors,
of their network providers. While resale carriers, like large corporate and other major users of
telecommunications services, provide very substantial revenues to network providers{they use
whatever "price breaks" they secme as a result of their massive usage levels to provide rate
reductions to the small and mid-sized accounts that would otherwise provide the network
providers with their highest "margins." The greater the market share of the network provider,
the greater the degree of awbwrdness that permeats the relationship.

The largest carriers often deny resale carriers access to the superior service offerings and
preferred price points they make available to large corporate users with commensurate (and in
far too many instances, substantially lower) traffic volwnes. Resale carriers have been able to
overcome such "refusals to deal" by taking "off-the-shelf' customer-specific large corporate
offerings which the Commission now requires to be filed as tariffs. Where resale carriers have
been able to forge their own deals with network providers, they have been able to drive rates
downward by referencing large corporate rates on file with the Commission.

In a detariffed (mandatory or permissive) environment, the Commission's resale, "general avail
ability" and non-discrimination policies will be rendered "toothless.II Resale carriers will not be
able to select large corporate offerings "off-the-shelf' because such offerings will no longer be
filed as tariffs and without filed tariffs, only the network provider (and not the resale carrier) will
know how far large corporate rates have been reduced. Network. providers will be able to
discriminate at will against resale earners, unlawfully denying them, and ultimately, their small
business and residential users, access to the rates and services to which they are legally entitled.



Merely making detariffing permissive rather than mandatory fails to remedy these concerns;
indeed, pennissive detariffing would potentially create the worst ofall worlds for resale cmriers.
Underlying cmriers could refrain from filing as tariffs the highly attractive offerings they make
available to large corporate users, thereby denying resale carriers the opportunity to avail
themselves of these preferred services and price points, mule at the same time filing as tariffs
their seIVice arrangements with resale carriers, thereby reserving to themselves the right, at least
potentially, to unilaterally modify these arrangements through tariff revisions. Moreover, given
that it is by no means certain that volWltarily-filed tariffs would have the same "force of law"
as statutorily-mandated tariffs, it is not at all clear that permissive detariffing would relieve
carriers of the administrative burdens that would arise in the absence of filed tariffs.
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