
6.2 Quali~~. All work involved in the construction,

operation, maintenance, repair, upgrade and removal of the

System and the City fiber, shall be performed in a workmanlike

manner using materials of good and durable quality. If, at any

time, it is deter.mined by the City or any other agency or

authority of competent jurisdiction that any part of the System,

and the City Fiber, including, without limitation, any means ·sed

to distribute Signals over or within the System, is harmful to

the public health or safety, then the Company shall, at its own

cost and expense, promptly correct all such conditions.

6.3 Licenses and Permits. The Company shall have the sole

responsibility for diligently obtaining, at its own cOSt and

expense, all permits, licenses, or other forms of approval or

authorization necessary to construct, operate, maintain or repair

the System, and to construct, maintain and repair, the City

Fiber, or any part thereof, prior to commencement of any such

activity.

6.4 Relocation of the System.

6.4.1 New Grades or Lines. If the grades or lines of

any Street within the District are changed at any time during

the term of this Agreement, then the Company shall, at its own

cost and expense and upon the request of the City, protect or

promptly alter or relocate the System and the City Fiber, or any
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Dar~ ~hereof, so as ~o confo~ ~ith such ~ew grades or lines. In

~he event that ':he Company refuses or neglects to so protect,

alter, or relocate all or part of the System or the City Fiber,

the City shall have the right to break ~hrough, remove, alter, or

relocate such par~ of the System or the City Fiber, without any

liability to the Company, and the Company shall pay to the City

the costs incurred in connection with such breaking through,

removal, alteration, or relocation.

6.4.2 ~ovina Wires. The City may, at any time, in

case of fire, disaster, or other emergency, as determined by the

City, in its reasonable discretion, cut or move any other optical

fibers, wires, cable, amplifiers, appliances, or other rarts of

the System in the Streets or in City Buildings in which event the

City shall not be liable therefor to the Company.

6.5 Protect Structures. In connection with the

construction, operation, maintenance, repair or removal of the

System, the Company shall, at its own cost and expense, protect

any and all existing structures belonging to the City and all

designated landmarks, as well as all other structures within any

designated landmark district. The Company shall obtain the prior

approval of th.e City before altering any water main, sewerage or

drainage system, or any other municipal structure in the Streets

required because of the presence of the System in the Streets.

Any such alteration shall be made by the Company, at its sole
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cos~ and expense. and in a manner prescr~bed by the City. The

Company agrees ~~at ~~ shall be ~iable, at i~s own COSt and

expense, to replace or ~epair and restore to serviceable

condition in a manner as may be specified by the City, any Street

or any municip,~l structure (except with respect to construction

of the Drop Cable to the Bronx County Courthouse or any other

municipal struc~ure) involved in the cons~ruction of the Sys~em

that may become disturbed or damaged as a result of any work

thereon by or on behalf of the Company pursuant to this

Agreement.

6.6 No Obstruction. In connection with the construction,

operation, maintenance, repair or removal of the System, the

Company shall not obstruct the Street, subways, railways,

passenger travel, river navigation, or other traffic to, from, or

within the Distric~ without the prior consent of the appropriate

authorities.

6.7 Safetv Precautions. The Company shall, at its own cost

and expense, 'Qndertake all necessary and appropriate efforts to

prevent accidents at its work sites, including the placing and

maintenance of proper guards, fences, barricades, watchmen, and

suitable and sufficient lighting.
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SECT~CN 7 -- ~~PLO~ENT .;ND PURCHASING

7.1 Richt to 8arcain Collec~ivelv. The Company agrees to

recognize the righ~ of its employees to bargain collectively

through representatives of their own choosing. The Company shall

recognize and deal with the representa~ives duly designated or

selected by a majority of its employees for the purpose of

collective bargaining with respect ~o rates of pay, wages, hours

of employment, or any other terms, conditions, or priVileges of

employment. The Company shall not dominate, interfere with,

participate in the management or control of, or give financial

support to any union or association of its employees.

7.2 Local Preference. The Company shall, at its own cost

and expense, develop and maintain a plan for the recruitment,

education, training, and employment of residents of the City, for

the opportunities to be created by the construction, . operation

and maintenance of the System. Such recr~itment activities shall

include provi~ions for the posting of employment and training

opportunities at appropriate City employment or agencies

responsible for encouraging employment of City residents. Such

plan shall be designed so as to ensure the promotion of equal

employment opportunity for all qualified Persons employed by, or

seeking emplo:rment with, the Company. Within forty-five (45)

days after the Effective Date hereof, the Company shall submit

such plan to the Director for review and approval. Such plan
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shall te updated :rom ~ime to time as reasonably necessary. ~he

Company shall, ::hroughot.:':. ::he ter=:l c:: ':his Agreemer.t, implemen~

such plan, at i. t:s ::) ....JTl cost and expense, by ensuring, to the

maxi:num feasible exten~, the recr'...l.itrr:ent, education, training,

and employment of City residents-

7.3 City Vendors. To the maximum feasible extent, and with

due regard to price and quality cons~derations, the Company shall

utilize vendors located in the Ci':.y Ln connection with the

constr~ction, operation and maintenance of the System. The

Company shall, in the purchase of comparable materials,

equipment, or supplies of any nature, give effect to a preference

for such items which are assembled, ~anufactured, or otherwise

produced, in whole or in part, within the City. Within forty­

five (45) days after the Effective Date, the Company shall submit

a plan describi.ng how the Company shall comply with the

requi.rements of this Section -: .. 3 to the Conunissioner of the

Office for Economic Development of the City and shall submit a

copy of such plan to the Direct.or. The Conunissioner of the

Office for Economic Development shall not take any action with

respect to such plan earlier than thirty (30) days after a copy

has been submitted to the Director, Such plan shall be updated

from time to time as reasonably necessary.
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7.4 Executi~e Order ~O. The Company agrees to comply in

all respects with ~he provisions of the ~aycr'5 Executive Order

No. 50 (April 25, :980), notHithstanding that it does not apply

on its face to the Company as a franchisee of the City. The

Company also agrees to comply with any amendment to Executive

Order 50 that applies retroactively by its terms. The Company

agrees to make a reasonable inquiry and to engage in reasonable

monitoring effor~s to assure compliance with all unions to insure

that all contr2LctorS and subcontractors comply with the required

contractual language in Section 7.5. The Company shall not

contract with and shall discontinue any contract entered into

after the date of this Agreement with any union, contractor or

subcontractor that refuses to agree to or fails to comply with

the contractual language in Section 7 5.

7.5 Enforcement. In order to ensure adherence with the

requirements of Section 7.4, the Company shall include, in all

contracts betw'een the Company and any union, contractor, or

subcontractor, the following language stating that such party:

"has received a copy of Section 7.4 of a certain agreement by and

between the City of New York and the Company granting to the

Company a nonexclusive franchise to construct, operate and

maintain a telecommunications system in Manhattan (excluding

Community BoaJ:'d 1), the Bronx. Brooklyn and Queens and dated as

of __ 1 1990 and agrees to comply with each term,

condition and requirement of Section 7.4 of such agreement, which
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terms, conditi.ons and ~equ~rements are deemed to be incor;orated

~erein by this reference.'

SECTION 8 -- COMPENSATION
AND OT?ER PAYMENTS

8.1 Compensation

8.1.1 Franchise Fees. (a) Ii) As compensation for the

franchise, the Company shall ?ay ~o the City:

(x) 10% of Gross Revenues from Telecommunications

Services, subject to Section 8.1.1(a)(iii),

hereof; and

IY) five (5%) percent of Ordinary Gross Revenues

from Leases and Sales.

(ii) All payments pursuant to Sections

S.l.i(a) shall be made on a quarterly basis within forty-five

(45) days of the close of each calendar quarter and shall be

accompanied by the quarterly report required in Section 9.4.4(a}

and shall be calculated on such revenues received in the quarter.

(iii) In the event that Service to a Customer

on the System originates in the Franchise Area and terminates in

the Lower Manhattan Franchise Area, or vise versa, the Gross

Revenues from Telecommunications Services will be deemed to be

divided equally between the Franchise Area and the Lower
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~anha~~an Franchise Area. ~he franchise fee due and payable on

':he Gross Revenues =.::-om 7elecommuni::a-r.:'ons Services a~tribu~able

to the Franchisf= .;.rea shall be :he fee set for~h in Section

8.1.1(a)(i)(x) hereof. The ~ranchise fee due and payable on the

Gross Revenues from Telecommunications Services attributable to

the Lower ~anhattan Franchise Area shall be the fee set forth in

Section 8.1.1(a)(1)(X) of the Lower ~anhattan Franchise

Agreement.

(iv) To the extent the Company has paid any

amounts under this Agreement for Service that would be subject to

the franchise fee ~ursuant to the Lower Manhattan Franchise

Agreement, such amounts paid under this Agreement shall be

credited fUlly against such amounts due under the Lower ~anhattan

Franchise Agreement.

(v) In the event that the Company provides

Service to a C\:LStomer on the System and the Company or an

affiliate of the Company provides the same Service to a Customer

on another Telecommunications System owned by the Company or

owned by an affiliate of the Company and such combined Service

(the "Combined Ser".rice") (A) either originates in the Franchise

Area or originates in the Lower Manhattan Franchise Area and

traverses the l:ranchise Area, and:B) terminates within in the

"Radius Area," as defined below" or (C) vise versa, then 50% of

the total revenue earned by the Company and the affiliate of the

Company for the Combined Service shall be deemed to be Gross
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?evenues from ':'l:lecommunicat:':"cns Services, subject: to ':he

If such Combined Se~v~ce ,:raverses ~he Franchise Area

and :erminates ':"n the Lower ~anhatt:an franchise Area, or vise

versa, such Gross Revenues from Telecommunications Services will

be divided equally between the Franchise Area and the Lower

Manhattan Franchise Area. The franchise fees due and payable

thereon shall be those set forth in Section 8.1.1(a)(iii) hereof.

The "Radius Area" shall mean the area between the boundaries of

the City of Ne~' York and thirty ;30) miles north of the northern

and thirty (30) miles east of the eastern boundary, fifteen (15)

miles south of the southern boundary and fifteen (15) miles wes~

of the western boundary of the City of New York.

(vi) To the extent the Company has paid any

amounts under the Lower Manhattan Franchise Agreement for Service

that would be subject to the franchise fee set forth in Section

8.1.1.(a)(i), such amounts paid under the Lower Manhattan

Franchise Agreement shall be credited fully against such amounts

due hereunder.

(b) As additional compensation to the City for

the franchise, the Company:

(i) shall provide for the exclusive use of

the City one-third of the maximum fiber count, but no less than

12 nor more than 24 single mode fiber strands of dark Fiber (the
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"Ci~y Fiber") in t~e Initial Backbone of =~e System: no

elect:onics shall ~e provided;

(ii) in the event the Company installs

Backbone in the Franchise Area ~n addi~ion to the Initial

Backbone, it shall dedicate to the exclusive use of the City

throughout such additional installation a fiber count equal to

one-third of th.e maximum fiber count, but no less than 12 nor

more than 24 si.ngle mode fiber strands (the "Additional City

Fiber") at any point in such additional installation; such

Additional Cit1r Fiber shall be deemed to be part of the City

Fiber, and

(iii) at the election of the City, shall

- install Drop Cables into specified buildings owned, leased, Ln

whole or in pa.t:'t, or otherwise designated by the City ("City

Buildings") and/or establish a fund for telecommunications

purposes (the "Telecommunications Fund") or, if such.a fund has

been established pursuant to Section 8.1.1(b)(iii) of" the Lower

Mar.hattan Franchise Agreement, make a contribution to such

Telecommunications Fund, provided that the combined aggregate

actual cost of the Drop Cables and their installation plus the

amount of~the contribution to the Telecommunications Fund shall

not be in excess of One Hundred Twenty Five Thousand ($125,000)

Dollars in each of the years 1991, 1992, 1993 and 1994, for a

total of Five Hundred Thousand ($500,000) Dollars, subject to

Section 8.1.1(c), below. (The actual cost of the Drop Cables and

their installation shall be based on actual uut of pocket
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expenses of the Company for labor and macerials plus eight (8"

pe~cent thereot :or gene=al and admin~sc=acive costs.)

(C) (i) In December, 1991, 1992, 1993 and 1994

the Director may direct the Company to deposit into the

Telecommunications Fund with the Comptroller the balance of the

One Hundred Tw'en.ty Five Thousand ($125,000) Dollars not expended

on Drop Cables in each of the years 1991, 1992, 1993 and 1994

pursuant to Section 8.1.1(b)(iii). The Director shall consult

with a committee comprised of the five (5) Borough Presidents,

the President of. the City Council and the Comptroller, or their

delegates, on planning allocations for expenditures from the

fund. All interest earned on the Telecommunications Fund shall

acc=ue to the benefit of the Telecommunications Fund.

(ii) In the event that the contributions to

the Telecommunications Fund pursuant to this Agreement are

commingled with contributions to the Telecommunications Fund

pursuant to the Lower Manhattan Franchise Agreement, then, for

the purposes of determining the amount the Company must

contribute to the Telecommunications Fund pursuant to Sections

8.1.1(b)(iii) and (c)(i) hereof, accounting of the contributions

to and the expenditures from the Telecommunications Fund pursuant

to each Agreement must remain separate.
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(iii) ~ll expenditures from the

~eleccmmunications Fund for ~~nsul~an~s' ~ork, studies, Drop

Cables or other materials or equipment that pertain to or are

installed in or serve the Franchise Area plus one half of all

expenditures fr'om the Telecommunications Fund for consultants'

work, studies or materials or equipment that pertain to or serve

both the Franchise Area and the Lower Manhattan Franchise Area in

any given year shall be credited against the amount due in such

year pursuant t:o this Agreement, even if there is a balance of

funds in the Telecommunications Fund from the previous year or

years.

(d) The City shall own and have all right, title

and interest in and to the City Fiber, the Additional City Fiber

and the Drop Cables.

-8.1.2 Reservation of Rights. No acceptance of any

compensation payment by the City shall be construed as an accord

and satisfaction that the amount paid is in fact the correct

amount, nor shall such acceptance of any payment be construed as

a release of any claim that ~he City may have for further or

additional sums payable under the provisions of this Agreement.

All amounts paid shall be subject to audit and recomputation by

the City.
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8.1.2 No SeDarate C~arae" ~he Com?any agrees not to

=eflec~ on any till :0 any C~s~cmer c separa~e charge for the

amount of any compensati.on paymen~ :0 be made by the Company or

any o~her Person to ~he City pursuant to this Agreement.

8.1.4 Ordinary Business Exoense. Nothing contained in

this Section 8.1 or elsewhere ~n this Agreement shall prevent the

Company from t:rea~ing the compensation and other payments that

it may pay pursuant to this Agreement as an ordinary expense of

doing business and, accordingly, from deducting said payments

from gross income in any City, state, or federal income tax

return.

8.2 Other Payments

8.2.1 Franchisina Costs. Within thirty (30) days

after receipt of an itemized and detailed invoice for services

rendered, the Company either (a) shall pay to the City, or at the

direction of the Director to a third par~Yl the amount of all

reasonable costs incurred by the City at the rates that would be

charged to and paid by the City if it were paying for such

ser.rices directly (the .. C1 ty Rate"), by that date, for the

services of third parties (including, but not limited to,

attorneys and other consultants), in connect.ion with the award of

t.his franchise, or (b) conteS1: any of the amounts charged, by

written notice to the Director. In the event the Company

contests the charges, it shall pay any uncontes1:ed amounts. The
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Cirec~o= shall review the contested charges and the se~lices

rencered and shall. reasonably determine whether such charges are

reasonable for the~ serrices rendered, The Company expressly

agrees that the ~ayments made pursuant to this Section 8.2 are in

addi~ion to and not in lieu of, and shall not be offset against,

the compensation to be paid to the Ci~y by the Company ~ursuant

to Section 8.1 hereof.

8.2.2 Future Costs. The Company shall pay to the City

or to third parties, at the direction of the Director, an amount

equal to the reasonable costs and expenses, at the City Rate,

which the City i~curs for the services of third parties

(including, but not limited to, attorneys and other consultants)

in connection with any enforcement, termination, renewal,

renegotiation, transfer, amendment or other modification of this

Agreement or the franchise. However, in the event the City

bri~qs any actiCln for termination or for enforcement of this

Agreement against the Company and the Company prevails, then the

Company shall have no obligation to reLmburse the City or pay any

sums directly tl~ third parties, at the direction of the City,

pursuant to this Section. The procedures set forth in Section

8.2.l for paying or contesting any charges shall be'"applicable

with respect to any costs and expenses pursuant to this Section

8.2.2. The Company agrees that none of the payments o~ such

costs and expenses shall be offset against the compensation to be

paid to the City by the Company pursuant to Section 8.1 hereof.
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8.3 PaYments ~hich .~e ~lo~ Comoensa~ion PaYments, The

Company expressly acknowledges and agrees ~hat:

(a) None of ~he paymen~s made by the Company

pursuant to Section 8.2 or the City Fiber to be provided by the

Company for the benefit of the City pursuant to Section 8.1.1(b)

are chargeable cigainst the franchise fees to be paid to the City

by the Company pursuant to Section 8.1.1(a) hereof; and

(b) The compensation and other paYments to be

made pursuant to this Section 8 of this Agreement shall not be

deemed to be in the nature of a tax, and shall be in addition to

any and all taxes or other fees or charges which the Company

shall be required to pay to the City or to any state or federal

agency or authority, all of which shall be separate and distinct

obligations of the Company; and

(c) The Company expressly relinquishes and waives

its rights to a deduction or other credit pursuant to Section 626

of the New York State Real Proper~y Tax Law and any successor or

amendment thereto, and to any subsequent law, rule, regulation,
.'

or order which would purpor~ to permit any of the acts prohibited

by this Section 8,3.

8.4 Interest on Late Pavments. In the event that any

paYment required by this Agreement is not actually received by

the City on or before the applicable date fixed in this
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Agreement, interes~ :~ereon shall accr~e from such date un~il

~eceived a~ a ra~e equal to the pri~e rate of in~ere5t charged by

Chase Manhattan Ba.nk ::Jr commercial :'oans compounded daily.

8.5 Method:J! Payment. Except as provided elsewhere in the

Agreement, all payments by ~he Company ~o the City pursuant to

this Agreement shall be made to the Depar~ment of Finance of the

City and shall be delivered to the office designated therefor by

suc~ Depart~ent, ?rovided that ~he payment required by

Section 8.1 hereof shall be paid to the Comptroller and shall be

delivered to the office designated therefor by the Comptroller.

8.6 Continuino Oblioation and Holdover. (a) In the event

the Company cont~nues to operate all or any part of the System

after the Term o:E this Agreement r then the Company shall continue

to comply with a.L: applicable provisions of this Agreement,

including, without :imitation, all compensation and other payment

provisions of this Agreement, throughout the period of such

continued operation, provided that any such continued operation

shall in no way be construed as a renewal or other extension of

this Agreement or the franchise granted pursuant to this

Agreement, nor as a limitation on the remedies, if any available

to the City as a result of such continued operation after the

·term of this Agreement, including but not limited to damages and

restitution.
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Ib) ::1 the event this Agreement terminates for

any =eason whatsoeve= and the C8mpany ~ails to cease providing

Service over the 5ys~em, the C~tYI _h addition to any other

remedies available to it under this Agreement or by law, shall be

entitled to rec'ei \'e a 11 payments it ':'s entitled to receive under

this ~greement including, but not lLmited to, the franchise fees

set forth in Sect~on 8.1.1.

8.7 Relie,i.

8.7.1 Consideration. At any time commencing two

years after the Effective Date, the Company may ask for and shall

have a meeting wit~ the Director for the purpose of discussing

relief under t1'1is Agreement i:1 the event that the Company is

unable to earn a rate of return on its investment in the System

that is consistent ~ith the level of risk associated with such

investment, due, in substantial ?art, to a competitive

disadvantage imposed on the Company as a result of the fees and

charges provided under Section 8 hereof. Nothing in this Section

shall require 'the City to grant such relief.

8.7.2 Comoany Relief. (a) Comoany's Petition. In

the event that the City grants, renews or renegotiates one or

more franchise(s), agreements or similar authorization(s), for

the construction, operation, and maintenance, within the

Franchise Area, of any communication system which offers, in

whole or in part, services substantially equivalent to the
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Service offered over :.he System, and:.he agreement(s) granti:".g

such :ranchise(s)~r authorization(s' contain provisions ~mposing

lesser obligations en ehe granteels) ~hereof than are imposed by

the provisions of ~his Agreement, ~he Company may, beginning not

earlier than four years after the Effective Date of this

Agreement, petition the Board for a modification of this

Agreement. In the event the City fails to take action where it

other~ise could act by law with regard to any existing

communications system which offers services substantially

equivalent to the Service offered over the System and such

failure to take action results in lesser obliga~ions on the

grantee of such other communications system than those imposed by

this Agreement, the Company may, beginning not earlier than four

years after the Effective Date of this Agreement, petitior. the

Board for a modification of this Agreement.

(b) Matchincr. ~he Board shall consider any

petition by the Company for modification made under (a) hereof,

and shall be required to grant such prospective modification of

this Agreement a.s the Board reasonably determines to be necessary

to ensure fair and equal treatment among the Company under this

Agreement and the grantees of said other franchises, agreement(s)

or authorizatiorL(s), provided the Company establishes by a

preponderance of the evidence each of the follOWing:
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(i) that the Company ~s ~~ compliance with

this Agreement and the other ==anchisets) r agreement(s) or

similar authorizat~on(s) were not granted as a result of the

Company's failure to comply, on a timely basis, with the

provisions of this Agreement;

(ii) that the prerequisites of subsection

(a), above, have been satisfied, specifically that the other

franchise(s), agreement(s) or authorization(s) permit(s) the

grantees thereof to provide substantially similar services to the

Company in the Company's franchise area and that those other

authorization(s) or franchise(s~ do, in fact, contain provisions

imposing lesser obligations on t.he ot.her grant.ee(s) than those

imposed on the Company by this Agreement;

(iii) that the obligat.ions imposed on the

Company under this Agreement, taken as a whole, place the Company

at a substantial competitive disadvantage in relation to the

obligations ilnpc,sed on the grantee( 5) holders of the other

franchise(s), agreement(s) or authorization(s), taken as a whole;

and

(iv) that the reason for the City'S

irnposi tion of 0:1:' failure to ac'r. ·",i th respect to a lesser

obligation unde:1:' the other franchise (S 'I, agreement (s) or

authorization(s) is not due to the differing nature of the City'S

regulatory auth'::lrity with respec<::. to the ather communications
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systems or just':'£':'ec. by t.he relac.'le tJenef':'-':s, in whatever form,

recei'led :,y -':'he C':' t.:" ::ue to the :::;oera t.ion 0 f other communica t':'Jns

syst.ems.

(C) For the purpose of this Section 8.7.2, in

order to promotE! fair comparison, to the extent possible all

benefits and burdens shall be quant:'fied monetarily.

8.7 . 3 Ci tv Relief.. (a) Director's Petition (i) In

the event that the City, on or before June 30, 1992, grants,

renews or renegotiates any franchise, agreement or similar

authorization, for the construction. operation and maintenance,

within all or any ~art of Manhattan or all of the Boroughs of the

City, at. any Telecommunications System which offers Services

substantially equi'J'alent to the Serri.. ces offered over the System,

and the contrac~ granting such franchise, agreement or

authorization unposes significantly greater obligations on the

grantee thereof than are imposed on the Company by the provisioris

of this Agreement, and said franchise, agreement or authorization

imposing such g:t:'eater obligations has been shown (as described in

subsection (b) hereof) to be 'viable' las defined hereafter), the

Director shall have the right,~ithin nine (9) months after the

"Comparison Date", as defined below, to petition the Board. for a

modification of this Agreement so as to impose such greater

obligations on the Company.
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(ii) A ==anchise, ag~eement or authorizacion

will. lJe deemed ':0 :--.ave been sho·,.m ':0 ~e 'v'iable" i.f, as of the

second anniversary the 'Comparison Ca te'" of the ef fec~i'.re da te

of such :ranchi~e, agreement or authorization:

(1) the grantee thereof is operating a

Telecommunications System thereunder;

( 2) such :'elecommunications System :.s

at least of substantially equivalent size and is comprised of

substanti.ally similar equipment as was present in the System ~wo

years after the Effective Date ~ereof;

(3) the grantee is earning from non­

affiliated parties on a real-dollar basis (adjusted for

inflation), at least seventy five percent (75%) of the Gross

Revenue from Telecommunications Services for Service similar to

the Services offered over the System that was earned by the

Company t·,.;o yea.rs after the Ef:ectiv'e Date hereof;

(4) the ratio of the grantee's Gross

Revenue from Telecommunications Services for Services similar to

the Servi.ces offered over the System and earned from non­

affiliated parties on a real-dollar basis, to the grantee's

investment in qrantee's Telecommunications System is greater than

or substantially equivalent to the ratio of the Company's Gross

Revenues from 'relecommunications SSr'J'ices to the Company's
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invescment in the System two years after ~he Effective Dace

:;ereof; and

(5) and the grantee is fulfilling its

obligations under such franchise. agreement or authorization to

the City.

(iii) If, at any time after a modification

of this Agreement pursuant to this subsection (a) and subsection

(b), below, has been made, the franchise, agreement or

authorization which was the basis for such modification is

terminated or t~:l.e Telecornmunicacions System constructed

thereunder is abandoned or operation thereof otherwise ceases, or

the terms of the franchise, agreement or authorization are

significantly changed in favor of the grantee thereof, then the

City shall rescind the modification, prospectively only.

(iv) Notwithstanding the foregoing, the

provisions of Section 8.7.2 shall take precedence over the

provisions of this Section 8.7.3

(b) Reverse Matching. The Board shall consider

any petition by the Director pursuant to subsection (a) hereof

and may grant ~Iuch prospective modification of this Agreement as

the Board reasonably determines to be necessary to ensure fair

and equal treat~ent among the Company under this Agreement, the

grantee of anot:her franchise, agreement or authorization, and
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such o~her opera~ors of Telecommunica~ions Sys~ems upon which ~he

City could act by law to impose equal obligations, provided the

Director establishes by a preponderance of the evidence each of

the :ollowing:

(i) the grantee under the franchise,

agreement or other authorization imposing such g~eater

obligations is not the holder or the affiliate of the holder of a

cable television franchise within the City;

(ii) the franchise, agreement or

authorization imposing such significantly greater obligations is

a bona fide, arms length transaction, all the obligations of

which represent true consideration for the granting of the

franchise, agreement or authorization and are not more properly

allocable to another agreement between the City and the grantee

thereof;

(iii) the calculation of whether the

obligations imposed by such franchise, agreement or authorization

are significantly greater than those hereunder shall take into

account all aspects of the agreements in their entirety,

including all benefits, obligations and other terms;

(iv) the total obligation on the Company.

including the increased obligation, also shall be imposed by the

City on all entities which operate Telecommunications Systems in
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the City which offer Ser:ices substant~ally equivalent to the

Ser:ices offered over t~e System, ~henever the City, by law,

could act to impose such obligations cr :inancially comparable

obligations;

(V) the grantee's business I consisting of

Serv'ices on its Telecommunications System which are substantially

similar to the Serv'ices offered on the Company's System, is -at

subsidized by any other acti':ity or business of either the

grantee or any of its affiliates, or by a governmental or quasi­

governmental entity;

(vi) that all of the prerequisites of

subsection (a)(il , above, have been satisfied;

(vii) that the grantee's Telecommunications

System is "viable" as defined in subsection (a)(ii);

(viii) that the grantee's franchise,

agreement or authorization does in fact contain provisions

imposing substantially greater obligations on such grantee than

those imposed on the Company by this Agreement; and

(ix) that the entities operating

Telecommunications Systems in the C.ity upon which the City by law

could impose obligations similar to those imposed on the grantee

under such franchise, agreement or authorization, have had or
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~ill have imposed on ~~em similar obligations as are imposed on

~~e grantee under ~ts f~anchise, agreement or authorizaticn and

?ursuant to this Section, ~ould be imposed on the Company.

(C) :or the purpose of this Section 8.7.3, in

order to promote fair comparison, to the extent possible all

benefits and burdens shall be quantified monetarily.

8.7.4 No Basis for City Relief. The terms of this

Agreement and thE~ franchise fees ?aid pursuant hereto shall not

be the basis for the City to invoke the "City Relief" clauses set

forth in Section 8.7.3 of the Lower Manhattan Franchise

Agreement.

SECTION a -- OVERSIGHT AND REGULATION

9.1 Confidentiality. Confidential, proprietary information

of the Company submitted to the City pursuant to this Agreement

shall not be disclosed to any other Persons or governmental

agencies except in accordance with applicable law.

9.2 Oversi~. The Director shall have the right to

inspect periodically the construction, and maintenance of the

System and the City Fiber, and any part thereof, in accordance

with the provisi.ons of this Agreement and applicable law. The

Company shall establish and maintain managerial and operational

records, standards, procedures and =ontrols to. enable the Company
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