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charge is to ensure that no reseller can offer service in compe-
tition with RTC without losing money.
Service Provisioning: Terms and Conditions

The difficulties AT&T has experienced with price are
gsufficient to ensure that resale competition will never occur in
the RTC service area. The dismal record of competitive entry to
date proves this. In addition, however, RTC has failed -- and
often flatly refused -- to provide service to AT&T under terms
and conditions that would allow customers to be served
efficiently and to allow competition to proceed fairly. RTC's
processes have been grossly inadequate, largely reflecting a
total unwillingness by RTC to devote resources to provisioning
wholesalers comparable to the resources it devotes to providing
the same services at retail. RTC has also employed open and
blatant discriminations against wholesalers in forms ranging from
double-billing for the same service to imposing unreasonable com-
mercial standards, not common in the telecommunications industry,
designed to make service provisioning impossible.

3. Customer Information

When a customer comes to AT&T and asks to have its
telephone service transferred from an existing RTC service, AT&T
must be able to obtain from RTC all relevant information on the
type of service the customer is currently receiving from RTC. It
is routinely the case that customers do not know precisely how
they are provisioned. This information is basic, and AT&T is
plainly entitled to have it from RTC on a commercially reasonable
basis. There can be no valid argument that such information is

proprietary information belonging to RTC. To the contrary, the



information belongs to the customer; it is a description of the
customer's service. Clearly, the customer itself can demand of
RTC a description of precisely what services it is subscribed to.
When AT&T contacts RTC, AT&T is operating on behalf of the cus-
tomer as its agent and, as a matter of basic commercial law,
stands in the customer's shoes. AT&T is then entitled to receive
all information the customer itself could receive.

RTC has either refused to provide AT&T with information
which is the property of the customer or it has agreed to do so
only after compelling AT&T to meet needlessly burdensome stan-
dards for documenting its agency status.

There is a long history in the interstate arena, in-
cluding such areas as PIC selection and 800 RESPORG change, of
encouraging responsible practices and procedures for telemarket-
ing that include establishing agency authorization by third party
and other forms of electronic verification. 1In the absence of
evidence of misuse by a firm, these are widely and sometimes uni-
versally accepted practices. Telemarketing is a particularly
important tool for seeking the business of small customers.
Absent efficient marketing techniques, competition tends not to
reach small customers, who suffer the inevitable consequences of
higher prices and less choice.

Although RTC routinely accepts evidence from competing
carriers of agency status obtained by means of electronic or
third party verification in the interstate arena (and uses such
practices itself) it has refused to accept AT&T's status as agent
on behalf of resale customers except on receipt of signed agency

agreements. RTC's refusal to accept in the local competitive



markets practices that it accepts in the interstate arena is a
further device used by RTC to increase the costs and delay the
success of competitive marketing.
4. Credit Information

A particular form of customer information that
Rochester has abused in several ways is information respecting a
customer's credit history. AT&T has experienced an unusual up-
turn in the number of new applicants for AT&T local service from
customers with poor payment histories with RTC. Some of these
customers have informed us that RTC representatives have specifi-
cally recommended these customers select AT&T as their local
carrier. If this is a deliberate effort on the part of Rochester
to rid itself of customers with poor credit histories and to
foist them on its competitor, that conduct is probably actionable
at common law. It is certainly an unreasonable act and practice.

RTC has also refused to provide AT&T with information
regarding customer credit history except upon the payment of $2
per subscriber. As with other forms of customer-gspecific infor-
mation, however, such information is not proprietary to RTC; it
is the property of the customer itself. If a customer wishes to
receive from RTC a record of its credit history, it is entitled
to do so. The customer can and many will appoint AT&T as their
agent to receive that credit history on its behalf. 1In that
event, the information has to be provided to AT&T at a price not
greater than the cost of providing it and also not greater than
the cost that RTC imposes on a customer seeking such information
directly. Anything else would be unreasonable discrimination

against a competitor.



5. HWholesale Bill Reconciliation

For six months, AT&T has paid RTC's wholesale bills
without receiving documentation necessary to determine the accu-
racy of those bills, without receiving a right of audit and with-
out receiving positive confirmation of the services being pro-
vided to the customer on a timely basis (ji.e., until after the
customer bill is rendered). All of these billing problems are
plainly solvable, but RTC has refused to devote the needed re-
sources to solve them. The audit problem is singularly
noteworthy because RTC permits AT&T to audit other parts of RTC's
business with AT&T and distinguishes only its wholesale charges
from an audit and reconciliation process.

6. Customer Service Levelsg

Closely related to RTC's unwillingness to devote appro-
priate resources to billing is its unwillingness to provide
appropriate resources related to customer service provisioning.
Present customer service levels are unacceptable. Rochester
Telephone has, for example, met its "Missed Appointments" commit-
ment levels for its own retail customers in most areas of RTC's
territory. However, for AT&T resale customers, RTC missed the
PSC threshold level of 15.0 for May, June and July of this year.
Indeed, the quality of service RTC has provided to AT&T's resale
customers is so poor that RTC would be subject to PSC surveil-
lance and customers would be entitled to a rebate. As noted
above, Rochester has stated its explicit intention not to provide
its wholesale customers -- or their retail customers -- with the
same level of service that it provides to its own retail

customers. This is patently discriminatory and is anticompeti-
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tive on its face. RTC should be required as a matter of law to
provide precisely the same quality of service to its wholesale
and retail customers, and should be required to report on its
service quality provisioning separately so that the Commission
can be certain that RTC is not destroying competition by dis-
criminating against the customers of its resellers. In addition,
wholesale competitors such as AT&T should be given additional
discounts to compensate them for the degraded service quality
they receive until the Commission is convinced that the service
quality is equal. This is analogous to the 55% discount on
access services given AT&T's interexchange competitors until
equal access conversions were completed.
7. Mechanpization

AT&T is severely disadvantaged due to the fact that RTC
has failed to provide procedures for resellers to access the RTC
databases for on-line queries needed to perform such basic serv-
ice functions as scheduling customer appointments. RTC represen-
tatives, for example, can access information in real time, while
a prospective customer is on the line, to schedule appointments
or provide critical information. 1In contrast, AT&T must put cus-
tomers on hold while AT&T representatives call RTC, or even
worse, hang up on the customer and call back later with essential
information. A result of this unsatisfactory process is that
AT&T's resale customers always receive the worst possible instal-
lation delays. AT&T raised this issue with RTC even before AT&T
initiated service. RTC has simply failed to devote resources

sufficient to address these concerns.
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The T-Guide, which details street address, central
office, and municipality information. is necessary in provision-
ing local service. This information is compiled by the incumbent
LEC -- in this case RTC -- who then has the ability to assign new
numbers and exchanges to any new developments in its service
area. RTC uses this information when a retail customer comes to
it for new or changed service. AT&T believes, therefore, that the
provision of this service -- that is, the access to these data
bases -- is part of the service that RTC is selling to AT&T, and
its availability is already included in the wholesale price that
AT&T pays to RTC. Now, however, RTC has filed a tariff proposing
to charge AT&T a separate charge for access to this service.

AT&T submits this is blatant double billing by RTC. There can be
no doubt that RTC has justified its wholesale price as based upon
all of the costs that it incurs in providing retail service minus
any avoidable costs. Hence, all functions that RTC performs on
behalf of its retail customers are functions that AT&T is paying
for in its wholesale price. RTC should not, therefore, be
allowed to break out any such function for a separate, additional

charge.

CONCLUSION

For the reasons set forth above, AT&T requests the Com-
mission immediately issue to RTC an Order to Show Cause why the
relief sought in this petition should not be granted. Further,
however, AT&T submits that the experience of the past year dem-

onstrates that the OMP creates the wrong incentives for encour-

- 11



aging the development of genuine competition. AT&T therefore
asks the Commission to put out a notice for comments from all
interested parties on how the OMB should be modified to ensure

that legitimate competition develops in the Rochester service

areas.
Respectfully submitted,
AT&T COMMUNICATIONS OF
NEW YORK, INC.
OF COUNSEL: By:

Keith BE. McClintock

Its Attorneys

32 Avenue of the Americas
Room 2700

New York, New York 10013
212-387-5605

Dated: October 3, 1995
New York, New York



STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

At a session of the Public Service
Commission held in the City of
Albany on November 29, 1995

COMMISSIONERS:

Harold A. Jerry, Jr., Chairman ¥
Lisa Rosenblum

wWilliam D. Cotter

John F. O‘Mara

CASE 93-C-0103 - Petition of Rochester Telephone
Corporation ¥ for Approval of a Proposed
Restructuring Plan.

ORDER RECONVENING PARTIES TO THE OPEN
MARKET PLAN AND DETERMINING PETITION
FOR REHEARING AND DECLARATORY RELIEF

(Issued and Effective February 2, 1996)

BY THE COMMISSION:

In approving the Joint Stipulation and Agreement
instituting the Rochester Telephone Corp. (RTC or the company)
Open Market Plan (OMP), the Commission directed staff to monitor
closely the development of competition in RTC's service territory
and to review the wholesale rate structure established by the
OMP. 1In particular, staff was to review the 750 minute cap on
flat rate residence service purchased by resellers and the 5%
differential between wholesale and retail rates. ¥/

In October 1995, AT&T Communications of New York, Inc.
(AT&T), filed a complaint and petition for declaratory judgment

Y Chairman Harold A. Jerry, Jr., served as Chairman until
December 6, 1995.

¥ Rochester Telephone Corporation changed its name to Rochester
Telephone Corp.

¥ Opinion No. 94-25, Opinion and Order Approving Joint
Stipulation and Agreement (issued November 10, 1994).
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and ‘or reconsideration of Opinion 94-2%5, = identifying eight
specific barriers it alleges it has erncountered in reselling
RTC's service. AT&T contends RTC nas grevided service on unfair
or unreasonab.e terms, and alleges necctiaticn with RTC to
address these mat:-ers has beern unsatisiactory. AT&T reguested

that -he Commissicr .ssue a dec.aratcr, r._ing that RTC provide

-~ oy ET&T and .ss2e ar Crder o Show Cause why

S
the relief soucr
the remedies -+< sought should nct be .wplerenzed by RTC, and that
the Commissior seek comments on modif:raticns to the OMP aimed at
imprcviag the development of comper.iiirn i Rochester.
Scutnwestern Bel_ Mchile Systems, Inc SEMS) also submitted a
letter regarding =he level cof the whulesale clscount in
Rochester.

a e Warner AxS 2f Eochester, L.P. (TW-R)
respcnded in opposition to AT&T's peutitlon.

n addirion, in November .%2F s-aff submitted a status
repor-zed on a rnumber of items related t¢ the OMP, including the
issues identified in the earlier order as re.ated o the
deve.opment cf competition in zhe Rochester market and its

analvsis of the AT&T petition

ISSUES
Wholesale/Reta:l Rate Differential

AT&T and SBEMS emphasize tnat an adeguate wnolesale
discount 1s crucla. to the develocrment of competition in the
local exchange market in Roches:ter AT&T suggests that the
minimum discournt that would permi:t rese..ers o break even in the
Rochester market .s 35%. SBMS asser<s zhat RTC’s actual avoided

costs are likelv =c be higher thar zhs 3% discount, and that of

-

I

Contrar to Time Warner's asser-insn AT&T's reques: for
reccnsideratiorn 1s not untimely. AT«T nad previously petitioned
in December 1894 for rehearing of Op nzon No. 94-25 in a timely
fashion. On Aprii £, 1995, the Comrission denied without
prejudice AT&T's petition, withcout e.-her accepting or rejecting
AT&T s perspective



P ——

CASE 93-C-0103

this is true, the existing 5% discount provides a perverse

entive for RTC to provide service at wholesale rather than

RTC responds trnat the discount was not intended to

i scounts woulad
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cunfairly transier proflcs from RTD = resel.ers. TW-R opposes
LTiT's reguesgnt, assertling that no reascnab.e Dasis exists for

cranging the resale Zdiscount strucrturs and that AT&T should

In approving the 2MP  trhe Zommissicn noted that the 5%

‘mzlesale discount shoulld bDe v.ewed as a stTarting point which
wo2ld pegin the Transizizn To a2 move ToTpeTiTive environment., As
sucrh, the Commissicorn directed stat? o rev.ew The pPr.Iing

Warner., a Zaciliti:es-pased competitor :in the
r market. acdvises the Comrission o proceed cautiously

o omoting resale cppor-un.ties. ¥ However, a
votential competitors have made clear that they
thelr customer bases via the resale of service,

nct be economica. for them -0 invest In

se oI the apprcrriate whc_.esa.e retail.
rs crucial - The devrelcpment of cocmpetiction in

In Illinols, Ameritech has implemented. on a
wholesale rate structure that generally dilsccun
services by six percent and business services o
with larger discounts available in return for
cocmmitments on the part c¢f resellers.

I

= Time Varner Respconse o AT&T Filiag pp. 9-10.

= TW-R is in a unigue situation in zhat it has a cat_e network
hester, as well as ar =stablished custcmer base of
<
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Based on the experience under the OMP, viable resale
competition has no: developed under the current rate structure.
Giver +*his, and tecause there are n: viable alternatives to RTC's
~holesale serv.ce 2- this zime. and RTC has been unable or
unwilling to modify the existing discount structure, Commission

interventicn ls necessary at -“his doLnt

7350 Minute T.at Rate Cap

The OMP Agreement provides for resellers to purchase
residentcial service on a pbundled ‘lat rate basis, with usage in

ed on a per-minute basis.
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This restriction was intended t©c¢ remove any 1incentive to
resellers o se.. subsidized re enTial service To business
customers. = The 750 minute thresthold was based on estimates
of numbers of ca.ls and neclding t:mes of measured rate business
cus-omers, because at the Time ETC nad no data on usage patterns
of ivs flar rate customers

AT&T asserts zhat this cap is having the effect of
raising the wno.esale rate from 5% below the comparable retail
rate to subsrtant:.ally above 1t for residential service. RTC
contends that the 730 minute cap .s warranted both to deter
resellers from s=_.1ing resident.a. service “o business customers
and o bring the rate Ior res:icential service Closer Lo COsT.

sontinue %o e concerrnsd abcut the resale of
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subsidized r ~ial service 1z pusiness customers, the 750

e
minute cap appears to be urnreascrab.y impeding market growth.

~

Moreover, it 13 noI clear whether -he minute cap is
fulfilling i:ts intended purpose. AT the time the 750 minute cap
was approved, tne Tommission expressed -he cavea:t that market

experience would determine i7s effectiveness and the issue would

= The company a.so agreed tC Take a representative sample of
telephcone numbers purchased oy resel_ers to establish the
authenticity ¢f the end users as res.dential customers.
Resellers violaz:ng the prohibizt:cm on resale of residentia.
service =Zo Lbusiness custcomers are subject =o a penalty.

i
fi o
1
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be stbject to further review. This .ssue needs further
examira-ion now, inc.uding whether o-ther approaches are available

S

that wcu.d obviate zne need for the "SI minute zap.

Network Catabases

The OMP Acreement provides that carriers taking service
e

from RTC can arvarge Ior dir .ci access into RTC’'s
cus-omer records. corder entry. and repalr record databases. This
feature -s arn 1mMpoOrtant pa
because 17T would allow resellers tc provide a Level of customer
service virtually 1dentica ¢ zThat wni.ch FTC .5 able tc provide
i=s cwr retall custemers. RTC was zerrltted Tz charge carriers,
o tariff for datakase =Ccess and ma.ncernance, as well
- training The :ompary’'s initial compliance
e serv.ces. Hcocwever, the company
indicated that 1t wcull De uraczle o provide this

service at the ocutset of the OMP ard removed the applicable
c

s

AT&T states that It i1g "severely disadvantaged" by

RTC’'s failure o provide the electronuc access Zo databases
eguired by the 2MFP Agreement 2crer current and potential

compeTitors nave a.lsc complained to hoth staif and the company

te 11 .Tp.ementing electrcnic

g beern nampered in its efforts to

rems Dv changes ir ATi&T s reguirements.

s aware 2I ~he ielays in RIC’'s

abilicy <2 allow mechanized access 27 the cuisez of the OMP, and
~

a
se To enter ~he market incer -hese .ess-than-optimal

The lack of an electronic .nt
rese__ers T2 provide a curmbersome =
;ith their customers than RTC is able ¢

W
customers. An auxlllary problem has 3.so arisen, in large part
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due to this deficiency. AT&T. in its petition, and other
resellers, have expressed concern -hat, while they are subject to

rhe same PSC service standards as RTC. these standards make no

discinction betweer wholesale anZ retail prcviders, and simply do
rot address carrier-zo-carrier scandards This issue has been
raised in the Cormitzee on Standards and Cocperative Practices
(C3CP? as well, tu:t has not been resclved.

Under -he current stancdards. RTC 1s able to consume the
ent:ire allowed interval for installation and repalr. In cases

whmere RTC consume —he entire interval.. resellers may still have
—asxs -o ccmplete ¢n the service crders and therefore cannot meet
~e applicable s=rvice standard Any fallure to meet service
s-arndards that ¢scurs typically is rharged against the reseller,
even in cases where the reseller rav not nave been aware that a
lapse occurred. Mcreover, a service standard lapse likely means
-z7 the resellers’' cCustomers are noT receiving the same guality

% service as RTC’'s customers through neo fault or control of the

I- was reasonable tc expec:t that the necessary
a ns 2o the company catabases would reguire some time to
comr_ete, but inasmuch as the CMFP Agreement was signed in May
t 1s reascnarzle to questicn why RTC has implemented orly
wrhat 1s pasica.lyv n> more thar ar 2-mal. service by November
e

full eleczronic produc:

- - : . A~ N
and wonw LTS T.3ns to de.:ver tne

prcmised i1n The IMP Agreement remaln “enucus. <The Commissior’'s
inTention 1s o nave customers nc worse off under the resale
structure than tney were under =he monopely structure. In otner

rds, extcending zre service scandard intervals would not be an

Alzhouzh This 1s the =ype o issue t—he: the CS3CP was
formed to address. & resciuticn has not beern forchcoming. Bezth
sSsues musT De
_ved in the process establisned by =his nrder. While th
£

£ should zomz.nue =2 monizor the resellers
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and RTC's performance under the service standards. Staff's
ongoing monitoring efforts should include an investigation of
whether RTC is providing a consistent level of service among its

own and its resellers’ customers.

Transfer of Customer Information

"

With the growth of resale competition in the Rochester
market, the issue of zthe transfer of customer information has
become an important one. Currently, resellers have to reply to
an eight-page RTC service order form when a customer requests
service, whether or not that customer is an existing RTC
customer. Customers are often not aware of what service and
features are currently on their lines. and resellers do not have
access to this information. RTC will not release this
information to the resellers without a written authorization from
the customer, which resellers say imposes a significant
impediment on them, creating, at best, a delay of several days in
changing carriers.

In its petition, AT&T takes the position that this
information belongs to the customer, not RTC, and the customer
should be permitted tc provide authorization for its release in a
reasonable manner. AT&T notes that there is a long history of
permitting verbal authorization for the transfer of service in
the long distance arera, and in fact RTC itself permits this in
processing primary interexchange carrier changes. In response,
RTC states that its refusal to allow the release of customer
information withouz written authorizazion stems from its concerns
about "slamming."

In the >ong distance market, a customer can change
providers with a simple phone call in a matter of minutes.
Although customers should be aware of the services and features
that they are purchasing from any carrier, and should be provided
the opportunity to review and change these features when changing

service providers, it does not appear reasonable to force
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customers to spend ten-to-twenty minutes on the phone with a
reseller’'s service representative when the customers simply want
to change from RTC to another carrier and keep the same level of
service. Staff and the competitors have discussed this issue
with RTC, and RTC has consistently declined to modify its order

process.

Credit Information

AT&T states that the number of applicants for its
service that have poor payment histories with RTC has increased.
A significant number of these applicants informed AT&T that RTC
recommended that they call AT&T for service. RTC refuses to
provide AT&T with the credit history for these customers, but for
$2 per customer RTC will inform AT&T of whether the customer was
terminated for non-payment. RTC denies that it has recommended
that its customers with credit problems take service from AT&T.

Credit informatior concerns will increase in
significance as more competitors enter the market. As a result,
it will become necessary for providers to develop a system for
sharing customers’ credit information. However, any such system
must be developed in conjunction with staff, with particular
consideration to protecting the privacy of customers.

The parties to the OMP should address this issue when
they reconvene. In the meantime, the OMP Agreement specifically
prohibics RTC from releasing to any other entizy competitively
sensitive information, which includes customer information, about
a customer without permissiocn of the customer. = Accordingly,
RTC should provide customer credit history information to third

rarties only with the customer’'s consent.

I

OMP Agreement, Section III. B., p. 42
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Qther Issues
AT&T’'s petition also raises issues with respect to

RTC’s wholesale bills and the lack of any means to verify the
accuracy of the bills, as well as RTC's filed tariff for its
Thoroughfare Guide (T-Guide) = and the reguiremernt that a

reseller must pay a separate fee for the T-Guide. AT&T asserts
that any additional T-Guide charge is "blatant double billing by
RTC," because the T-Guide is part of the basic service for which
resellers are charged 95% of the retail rate. Other companies
have filed, or indicated their intention to file, complaints on
this tariff as well. These matters also need to be addressed
here, and in the interim, the Commission has approved RTC's

T-Guide tariff on a temporary basis, subject to refund. &

DISCUSSION
The complaints filed by AT&T and SBMS, the responses of

RTC and TW-R, staff’'s discussions with resellers, and staff’'s
analysis of these issues, make it clear that the competition
framework in the Rochester market needs further explcration.
However, the issues need further development before a final
determination can be made. In addition, as competition has
developed on a resale level, it has become evident that the
procedures in place for the transfer of customer information
between providers must be reviewed.

To provide a basis for further discussion ané review,
witchin 30 days of the issue date of this order, RTC should fully

demonsctrate in a written response:

& A T-Guide is used by both facilities-based carriers and
resellers to confirm street address and municipalitzy information,
particularly for E-911 databases.

& Case 95-C-0725, Qrdinary Tariff Filing of Rochester Telephone
Corp. to introduce Thoroughfare Guide database product, Approved

as Recommended and so Ordered (issued December 14, 1995)

-9-
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[

why the 5% wholesale/retail differential
should not be modified, using long-run
avoided cost and other appropriate
factors as a basis for establishing the
proper discount;

2) why the 750 minute flat rate cap should
not be eliminated;

3 why the company should not implement the
full electronic interface originally
provided for in the Agreement, or
further increase the wholesale discount
to reflect the lesser grade of service
provided to resellers; and

4] why customers should not be given the
option of transferring, intact, zheir
existing package of services and
optional features when changing f£rom RTC
to a reseller.

The parties to the Open Marke:t Proceeding shall be
reconvened to consider RTC'’s response to this order as well as
the other issues discussed herein, including carrier-to-carrier
standards, customer credit information, wholesale bill
reconciliation, and RTC's T-Guide tariff, and attempt to resolve
the issues collaboratively within ninety days of the issue date
of <his order. Given the time frame, pending RTC's submission,
an Administrative Law Judge shall convene the parties to
establish a schedule for the collaborative process. I£
resoluticn Is not reached within ninety days of zhe issue date of
this order, the ou:standing issues shall be litigated on an

expedited basis befcre an Administrative Law Judge.

-10-
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In addition, AT&T requested reconsideration of Opinion
No. 94-25, adopting the OMP. ¥ The process implemented by this
order will provide a forum in which to resclve the issues
underlving AT&T's reguest for recconsideration; cherefore, AT&T's
reguest 1s granted o the extent it 1s consistent with the
actions taken herein. AT&T's request for a declaratory ruling is

denied.

The Commission oxders:

1. Rochester Telephone Corp. shall submit a filing
that responds to the issues defined ir the order witkin thirty
days of the issuance date of this order.

2. The matters raised in this order are referred to an
Administrative Law Judge 0 commence the process described in
this order.

3. AT&T’s petition for a declaratory ruling is denied.

4. T&T’
No. 94-25 is granted to the extent it is consistent with this

1

h )
n

request for reconsideration of Opinion

order, and in all other respects denied.
S. Rochester Telephone Corp. shall provide customer
information to third parties only with the cus:tcmer’'s consent.
6. Tris proceeding is continued.

By the Commission,

(SIGNED) JOHN C. CRARY
Secretar

= AT&T's request for reconsideration is timely, despite the

fact that the Commission’s Rules of Procedure regquire requests
for reconsideration of a Commission order within thirty days of
service of the order (see 16 NYCRR section 3.4). On April 6,
1985, the Commissior denied without prejudice AT&T’s timely-filed
petition for rehearing of Opinion No. 94-25, withou: either
accepting or rejecting AT&T's perspective.

-11-



