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RECeiVED

JUH 2 1 1996
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Ga. Public Service Commiss;cm
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Thank you for your assistance ,-: 'm.~ matter.

Wtlliam J. Ellenberg II

Enclos~~.



BEFORETIIE

GEORGIA PUBLIC SERVICE COMMISSION

IN RE: Petition ofAT&T for the
Commiss;on to Establish Resale Rules,
Rates, Terms and Conditions and the
Initial Unbundling ofServices

)
)
)
)

Docket No- 6352-U

Bel1Soutb Ieles;ommunicagODS. Inc. 's
Motion for Rqqnsjdc;mtion and CJarification

BellSouth TelecommunicatioDS. Inc., C'BellSouth.. or the "'Company") pursuant to

O.C.G.A. § 46-2-51 and § 515-2-1.08 ofthe Rules of the Georgia Public Service Commission

("Commission'') moves the Commission to reconsider its Order dated June 12, 1996, ("Order")

in the above-styled docket In particular, Bcl.lS'JTd.h W'gCS the Commission to reconsider (1) the

level of the discounts to be applied to retail rates to determine wholesale rates, and (2) its

direetiOO5 ~~nceming the establishment ofeledJ."tJmc intafaces to the operational sup~rt

systems of the Company for use by resellers. In addition, BellSoutb. requests that the

Commission clarify its intention as to what COIIStitutes retail services which are available for

resale, because the Commission's Order may be subject to differing interpretations.

In support ofits motion, BellSoulh shows the following:

This is a motion for reconsideration. In many instances, a motion for reconsideration

tmns out to be simply a way station on the journey to the comts. In this case, BellSolltb. hopes

the motion will provide a real oppo~ty to avoid a lengthy disagreement about fundamental

issues aftecting telecommunications services in this Stale. BellSouth knows that this



Commission is vitally interested in promoting competition in this state. It knows that the

Commission's staffembraces that same goal. B.-JISouth supports competition and looks foI"Vt'al'd

to the cia) when it will be allowed to be a full servia: provider, giving the citizens ofGeorgia and

other states the opportunity to choose a world class telecommunications company as their service

provider. With that said, the Commission's Order aD resale is wrong, cannot be sustained either

on the law or on the facts (even with the "any evidence" rule), and will not help the development

ofcom.pctjtio~in this Stale. Instead, it will only save to thwart competition in Georgia.

No doubt the usual cast ofsuspects will pay lip service to BellSouth·s genuine belief that

this Commission and its staff have the bestofintcntions, and scoffat BelISouth's inclusion of

itselfas & genuine supporter ofcompetition. BelISouth would suggest, however, that the facts

SUJ'PC":1. R~USouth's conclusion. BellSouth would note that it is BellSouth who has entered into

interconnection agreements with Mel, Time-Warner and a host ofother companies - agreements

that willl llow the interconnection ofother r.nrnpeting telephone networks with BellSoutb's

netwcrk for as little as a penny a minute. T.t is JlellSouth that has agreements with ~llers who

are providi".g service tc subscribers today, no! merely offering promises ofwbat it \Hill do in the

future.

Importantly, BellSouth's chiefprotagonist in this docket, AT&T. simply can't make this

claim. .As tl2is Commission knows. AT&T hasn't produced or entacd into a single agreement

with any ~ocal exchange company in this state, or for that matter, in this region, to provide local
'--.

servir..e either on its own or as aresellc:r. Basrd nIl the Commission's Order at page 4, there

seems w be an implication that this failu:rt bas been caused by BellSouth. Even ifAT&T wants

to pretend that BeJISouth is difficult to deal with, one must question whether AT&T also claims
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that every other telephone company in the region is equally difficult Where are AT&T's

agreements with those carriers? How, ifBeHSouth is difficult to deal with, have Time-Warner,
','. ~

Mel and o,the~ reached their agreements wi~ BellSouth? Moreover, in assessing who supports

competition. this Commission should recall that AT&T (1) has direct connections to almost

every central office in this state, (2) has historically produced and sold the very switches that

BellSouth uses to provide local servi~ and (3) has switches in this state today. Has AT&T put

this investment and expertise to work to furnish local service? No! Moreover, AT&T hasn't

come forward with the first plan to offer real·l{)cal service to the citizens ofGeorgia Instead, it

has petitioned this Commission for outrageOus "discounts" on services abeady provided by

BellSouth and other local exchange companies., so thai it can make a profit at the expense of the

local exchange companies. That kind ofconduct should not be rewarded..

Tht: Commission and its staffhave recogni-m:l that what BellSoath has said is the truth..

In the staffs recommendation and in this Commjssion's Order, at least with regard to the

appropriate discounts for resold servi~ AT&T's purported study bas been completely (and

correctly) ignored, reflecting that it is simply not worthyofbelief. BeJl.South's difficulty then,

and the significance ofthis motion for reconsideration, is understanding why this Commission

would conclude that AT&T is entitled to the gift that the Commjssion's Order constitutes,

particu!arly when there is simply no factual underpinning for it BeUSouth. on the followiDg

pages will address this issue in great detail, but the mninal question wbich the Commjssion

should con.;ider is this: Are the citizens and subscribers of this state better off in a situation

where AT&T is only reselling services that gn:: already available (and because ofan erroneous

discount, I:eing allowed 10 profit at another ('2J'rier's expense), or would subscribers be better

served by a!1 order that encourages resale where it is economic to do so, but which encourages
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AT&T and other carriers to develop their own facilities to provide services for Georgians?

BellSouth suggests that the answer to this question is obvious.

Tbe factual and 'c:afbasiUQt the Motion

1. The dismJmt levels csta~1jsbed by the CommiMion are Dot

sqpported by the wicLm ammO'. an; qmfiscatoa

and are in violation of federal8Jld state law.

They must be revised,

No one disagrees that local exchange companies have a duty ~o offer for resale at

wholesale rates. any telecommunications savir.e that the carrier provides at retail to subscribers

who are not telecommunications carriers.~ Se.ction 251 (c) (4) ofthe Telecommunications Act of

1996. Si.roi1arly, no one disagrees that the wholesale rates must be determined "on the basis of

retail rate.<;. c.harged to S1.'bscribers for the tel~mmunieations service reqUf:Sted, excluding the

portion th-:reofattributable to any marketin6. billing. ~Ueaion. or other costs that will be

avoided by the local exchange carrier," Sedion 252 (d) (3) of the Telecommunications Act of

1996. This is the precise standard adopted by this Commission in this pmN"A"tling. Ord~ J1 page

14. FinalJy, no one can disagree that the only twrl parties producing any study in this prtlCQ'rling

PUlp)'1ing to demonstrate the level ofavoided costs were BellSouth and AT&T. The questions

then are: (1) whether the Commission was~~ when it identified additional "avoid'Xi costs"

eategori~~ ~yond those proposed by BellSoutb.; (2) whether there is any evidence to support the

figures the C"..ommission associiW:d with those~ cost categones; and (3) whether there is any



evide1'ce -t') support the Commission's increase-in the amount of sales expenses that will be

avoided? The answer to each ofthesc questio~ is a resounding "No!"

Th.e Commission has ackDowledged that the federal pricing standard for wholesale rates

for resold services, as found in the Telecommunications Act of 1996, is the appropriate standard.

The Commission has accepted BellSouth's methodology in applying that standard, disagreeing

with BeUSouth's "avoided" cost numbers only by the inclusion of four additional "avoided"'" cost

categories an~ an increase in the siZe ofone c<>st category that BellSouth had already treated. in

part, as an "avoided" cost. The inclusion ofthe fnur "additional" categories ofexpenses raises a

clear legc:!l question. To put a point on it, the inclusion of these additional costs violates the

federal pricing standard. Even ifthis legal problem did not exist, the levels of the costs that the

Comm..iss: ~n found to be avoidable:: are not supported by any evidence found in the record and are

therefore arbitrary.

. The first question which must be addt'C'S$ed is the legal question ofwhether the

Commission has included categories ofcost~ are in fact not avoided when a service is resold.

Ifthis has occum:d, the Commission's decision violates the new federal Act. Furthermore. to the

extent that a.dditional costs included by the CommimoD will not actually be avoided when a

service is offered for resale, the wholesale discount determined by the Commission further

violates the FederaJ Act and is confiSQltory and constitutes an lmlawful taking ofBellSouth·s

property in violatioD of the Georgia and Fedaal Constitutions.

The answer to this question is found in the Commission's Order. At page 9. the

Commission summari:l.es the parties' positions this way

Herein lies the fimdamental difference between the parties regarding
the cost that should be reflected in the determination ofBellSouth's
wholeSale discount. Bel1So~MFS~ and other supporting parties
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argue that the discoWlt should reflect the (;Om that are actually
avoided when provisioning wholesale local services. AT&T, Mel,
ATA and COMPTEL advocate that aU CQsts that are avoidablC,
whether or not they are actually avoid~ should be reflected in the
determination of the wholesale discount

Order, page 9.

The Commission thetl tries to resolve this ineconcilable conflict by noting that:

While neither approach is iDhcrcntJy precise. the Commission finds
that in this instance a forward-looking avoidable cost approad1 yields
more relevant and reliable results than a histDrical based avoided cost
approach.

Order, page 10.

The difficulty. of course,. is that the law does not give the Commission the latitude to do

what it has attempted to do. The federal Act is quite explicit. It says that the wholesale rate must

bedetcrmin.ed "on the basis ofretail rates charged to subscribers for the telecommunications

service requested, excluding the portion thereof attributable to any marketing, billing. collection,

or other costs that will be avoided by the local exchange carrier.... (Emphasis added) It doesn't

say that the discount should be based on costs that AT&T wishes were avoided. or that might be

avoided in the future under some unspecified set ofciIcumstaaccs

While the statute in question is a federal one, the rules ofstanUOty construction in both

the federal coUIts and in Georgia are esscDtially the same. The rule applicable here is summed

up most succinctly by the Georgia Court ofAppeals in Slede' y Employees' RetiremCDt System.

196 Os. App. 597.396 S.E.2d 550 (1990). where the Court said:

It is a fundamental role ofstatutoI)' CQnstruc:tion that where the
laDguage ofa staNte is plain aJPd unambiguous, the tams used therein
should be given their common llnd ordinary meaning.

~11m, ,United States y. Mvm. 972 F.2d 1566 (I lth Cir., Ga 1992)
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Here, however, the Commission has taken the words ''will be avoidM" and turned them

on their head. The Commission has now rewritten the federal law to say that the wholesale rates

charged for resold services will equal the "retail rates less any costs that AT&T or any other

interested carrier can suggest midJt or sboul~ be avoided sometime in.the future., even though the

costs thus identified may have nothing at all to do with the resold service,'" Such a construction

is simply wrong and camwt survive any reasonable analysis ofthe law.~ BeUSouth

u.nd.em:ands that this Commission may have chosen to write the resale standard in a diffen:nt

manner. but that is the task ofCongress. not this Commission. This Commission must apply the

law as it is written and not as it might wish the law bad been written.

The question then is whetbn any of the four additional categories ofcost that the

Commission has found to be "avoidable," can~y be said to be "avoided" as the law

requires. The four additional categories ofcost include (I) advertising costs., (2) call completion

costs,{3) Dumber serviceco~ and (4) a general category called indirect costs. The ClTOt in the

Commission's analysis is most clearly demonstrated by the sec:.ond and third categories ofcost,

both ofwhiih rela.tc to the provision ofope:ator services..

There is no question that AT&T is resPonsible for the Commission's error, and that these

matters an: SO complex that anyone could be mislrad on the subject As with most things,

however, 1.11 understanding ofa very basic~ clearly conect premise will dc:monst:rate the error

committf'.n by the inclusion ofthese two ~g(,liesofexpcnse. Both of these categories ofcost

were trea.t~d by the Commission as "avoidable" costs based on AT&T's representations that it

would provide ito; own operator servi~ and therefore should not pay for any operator savicc

expenses inr,urred by BellSouth. Such a claim seems plausible on itJi face and might malce sense



except fo1." one fact clearly presented in the recot'4 and uncontroverted by any party. Consider the

basic 1FR service that is purcba5e4 by a majority of the residential subscribers in Georgia... It 15 a

,

retail serVice and therefore. under the fcderallaw. available for resale. Then; is not. however a

single 1$ service sold at retail that does not include access to opmtgr services as an intqraJ,

Part of the service. There is no retail te5identialservig; provided by BeJISoutb in the tenitoD' it
,

~eryes, where the "0" on the tele1>bon, dial !'lien used by jtsl! docs not J2IPY.ide access to a

BellSQutb QRC?rator,lIndeed. the result AT&T apparently desires, having a customer using a

resold Bel1South IFR service reach an AT&T operator when dialing "'0", was not shown to be

even technically feasible. Moreover, ifsuch a capacity were feasible, it would resultin~

costs, not ~~ costs for BellSouth, since more call~ would be required..

Moreover. this access should DOt be confused with the actual provision ofoperaror

services. Normal operator servicc.i are separate and distinct stand-alone savices for which an

additional charge will be levied. Ifa reseller chooses to utilize BellSouth's operatOr services,

those se:vices will be provided at the DDmzal discount attributable to resold servic:cs. Ifa n:seller

chooses not to utilize BelISouth's operator SClVices, the rescUer must make some arrangement to

have its customers reach the rescUer's operators. 1bat docs DOt. however, cause the cost of

access to the operators to be an ""'avoided" cost.

AT&T's suggestion, which the Commission~ hopelessly ccmfused the clearly

distinct subjects of resale and unbundling. AT&T argued that i~ and pezbaps other resellers,

wanted to provide their own opercnor services even ifthey resold BellSouth's IFR or IFB

I Impol1aDtly. there is. very nal public iDfcrat ld work here. For more:)"CUS than $CCUIS possible. people in this
eoullll'Y have II'DWII up II:DDwiq .... ifIhcyDa:dcd ta.1bcy COIIId pn:ss d1c "0'" QID a rclephone and get help.
Access to those opc:rarcn is aot 5e'lI'Cnbic fi:am basic locaJ se:rvi.ce..
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service. IfAT&T wishes to purchase unbundl-:d loops from BellSouth and to use its own

operators to serve its customers. that is AT&T's option. Howeyer, the tenn "resale" seems pretty

simpl~ to understand. If AT&T wants to resell BellSouth's IFR service. it bas to resell that
t

service. operator access and alL It cannot reconstruct the service or force BellSouth to offer a

new service to suit its own notion ofwhat it wants. The inclusion of these costs as "avoided" or

even "avoidable" (;OSl:s is clearly in error. 2

Ano~~r category ofexpense the staff identified as "avoidable" was advertising expense.

Again, the- superficial reason to exclude adVf:rtising as advanced by AT&T seems attractive.

Stated simply. AT&T complains that it has to pay for its own advertising and therefore certainly

should not be required to pay for BellSouth's. ladeoi, if the wholesale rate were beiDg

calculated ir.\ ~nother way. an argument might be framed thaI could lend some credence to

AT&T's p<lSition. Unfortunately for AT&T, the pwpose of this heariDg was not to establish the

way the Commission or the staffor the parties might choose to dctcmline wholesale prices.

Moreover, Congress' intent, which cannot be misccns1rued or misundcmood.. was that loc.aI

exchange I:Cmpanics were to be kept whole in the resale cnvironmeut. 1'he revenue reductions

that were required by Congress were set exactJy equal to the actual coste; that the local exchange

company would avoid when its services were R:SOld. ~ BcllSouth testified in the bearing,

Congress clearly intended tha1local exchange companies would be indilfcrent as to whether they

J. This &tso raiHs 8IlOCbCIr issue. The ComIIlissioo bas~ _ the wholesale di:sl:aunl shauJd iDclude 115 IIlI

"'wlcll:ld" CIO:It GDSD IIIOC'''*' wIIh dI.c provisioD orcr:....SI:I"ricz:s. In die case of NSidcabal eusrom:ers. dle
Commiuio'l'l h.u ordered a 20.3% discowlL Wbal abcut the racUcr who wams to resell IFR scnic:es. indu.cJma all
ofBc1JSouth·s openror savic:es. 'T'1u= discount appDvecI by &be Commission was caJaalwzcd on Ihe basis that some
operator seJ",kc COSlS woLl1d be avoided. In the iDstlu!cz just described, Ihe n::scllcr would use all ofBcI1Soulh's
services an.1 DO 0pen&01'~.would be avoided. \\11)' 40cs dIG rc::scUc:r ee::t a discounl bas.-:I emavo~ opcnurr

• COSIS when t'vcryone, pnsumably includi.Dg AT&:T. wendel have lA) .... _the NSe1Ier is usiag die seMCI:S md
du: alI!iIS~ !l"lt being &yoidafl The answer. ofaJUrS.e., is. 1w it should POl.
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sold their services directly to their subscribers or whether a rescUer made the sale, because the

margins would .remain exactly the same.

This conclusion makes sense. Congress did not go through the process that it endured

simply to l%"'..ate a world where there was one teI~ne company and others merely resold those

c

semces. Congress clearly intended that there be facUities-based competition in this country, and

allowed ~sale to provide CDmpetitors a mel..liS t'rgetting into the local service business or to

serve a customer where there was simply no economic way to duplicate the existing netWOrk.

No other conclusion is possible given Congress' dictate that reduced revenues must equal

"'avoided" costs.

Returning to the issue ofwhether BellSouth's advertising expense would be avoided in

the sense that Congress intended, there is only one answer, I.rrcspective of any perceived equities

or inequities, there is not a single word in the record tha.t would suggest that any ofBellSouth's

advertising expc:oses would go away with resale. Indeed, cx.ad1y the contrary is true. Ms.

Lorraine Maddox, testifyi.ag for BellSouth. gave uncontradided testimony that BellSouth's

advertismg expemes would perhaps even incase with the advent 'of resale, which, in view of

what would be expected to occur with. growing competition, is certainly a logical result.

Therefo~ this eateg0IY ofcosts cannot legitiJI'.&.ely be included as an "avoided" cost and the

CommjS$iion's Order in this regard is unlawful. Stated another way, what could the Commission

point to in the record, or even say, ifasked by a third party to demonstrate that any advertising

costs incurred by BellSouth would be "'avoided" ifthe state govemment chose to use resold local

services i.q.stead of purchasing the local service directly from BellSouth?

- 10-



The (mal category ofcost that the ('..I,)niniission added. was generically identified as

£'indirect" (;Osts. The staffapparently accepted AT&T's notion (although not its quantification Or

methodology) that certain indirect costs, such as clcprceiatian, should also be treated as

"avoidable" costs. This too is erroneous. As the Commission knows, depreciation is an expense

that rep~'iCJlts the ra:ovcry ofa prior capital investment. Depreciation does not repiescnt a

prospective expenditure ofmoney, but rather is a Don<ash cqx:use on the books ofa company.

It is a "sunk" cost that caDIlOt be avoided. 1'ht' coI'l'CCt question then, is~ depreciation

expense is avoided when a IFR service is lCSC'ld in Georgia?" The answer: None!

Perhaps ifthere were evidence that telephone plant or equipment would no longer be

necessary w'-1ere services were resold, and that the plant or equipment could be sold and the

Lmrec(\\Ic.red investment returned in some manner, AT&T might have an argument Asnoted

above. however, AT&T's main argument, and the one the staffseem.s to depend on most. is

AT&Ts claim that it would not need BeIlSouth's operators (and therefore, presumably, would

not need the plant and equipment associa1erl with the opcralOrs). 1h:re was not a scintilla of

evidence indicating that BellSouth would need fewer operators or that thtle was any way that

these costS Could be avoided in a resale environment As noted above, when AT&T or any other

reseller resells BelJSouth's IFR service, the end user gets access to BellSouth's operators. There

simply is DO retail 1FR offi:riD& to use the 1FR as an example, which provides a different result

In such a situation., then, wbC'e does the "avoided"' depreciaDon expense come from and

importantly. wbc:rc docs it disappear to? Contrary to AT&rs view, the defiDitioD ofan

"avoided'~cost does not and should not simply mean a cost that BeUSouth will be forced to

i
absorb or 'COllect from its remaining customers. This is not a view that comports with the plain

,
j
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>~""""'.''''' ..

--
meaning of the federal law, and even ifil could somehow be construed in that manner, it couldn't

possibly be in the public interest

This same argument would apply to the inclusion of the rest ofthe indirect expenses that

the Commission has eliminated as "avoidable'! costs There is not one shred ofevidence in this

record to support the conclusion that any "'indirect" expenses, like depreciation, are actually

going to be avoided. Even morc basic. since the Commission simply used a ratio without any

detailed. analys~ DO one knows or can identify what types of""indirect" expenses the staffhas

treated as "avoided", This makes a meaningful review of the Order impossible.

It is clear that the categories ofcost trea1ed by the CommiS$ion as "excludable" (to avoid

the "avoided" or "avoidable" issue) are improper. These costs cannot be construed to be

"avoide~f" under the federal standard, and beyond this., there is DO evidence tbat tliese fOUI

categories ofcost would be "avoidable" in a n:sa1e environment, even if they were otherwise

properly included as categories ofexcludable costs.

There is. however. a further problem with the Qlmmissioo's Order. Even ifthe

Commis.sion wold sustain an argument that these categories ofcost somehow fell within the

standard of"avoided" costs, there is no evidcnc.c in this record to support the Commission's

quantification. Consider first the Commission's position on sal~ expense. BeUSouth testified

that it had identified the general eategoty of"sales" expense as one which probably would

contain "avoided" costs in a resale situation. The stat( in its recommendation, noted that

BellSouth's calculation of the "avoided" sales expense equaled about 61% ofthe total sales

expense. The Commission in its Order dete:rmincd that 15% ofthe total sales expense should be

tteatcd as an "avoided" expense. The Comm!ssionjustified this arbitrary figure by stating:
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After reviewing BellSouth·s Acoount Records Categories for SaJes
(Account 6612) the Commission finds that many of thercp~ve
work functions contained therein will be avoided in a resale
environment

Order. Appendix I, Page 1.

This raises several questions. First, what ale BellSouth's Account Records Categories for Sales

and where are they in this record? Second, even if they had been introduced into the record of

this proceeding, what "representative work: functions" contained therein will be avoided? How is

anyone to review what the Commission bas done to determine which additional sales work

functions this Commission found would be avoided? At a minimum, the Commi«ion should

identify ~t portion of the record containing the "representative work functions" referred to in

the Order and identify those specific work functions whicl1 the Commission found to be

"avoidable."

The Commission then turned to the advertising expense category. lhe:e wasn't a shred

ofevideIu:.e in the record concerning the work functions associaled with the advatising expenses,

but the Commission found that Kit is reasonable to assume that there is a direct correlation

betweenSales and Product Advertising." Based on this absolutely unsupported assumption, 15%

ofthe product advertising expenses were eliminated This decision is clearly arbitrary.

The same problems are inIu:mlt in the qWlDtificaliOD ofthe expeoses associRtal with call

completion and nmnbcr service expenses The staffpic:bd a figure of25% to repJesco! the

percentage of total caUcompletion and number service eXpenses that BcllSouth incurred in 1995

that should be treated as ~vojded" in the future, and the Commission in its Order accepted this

figure. Is there evidence in this MCOrd that 25% ofcall completions handled by Bell.South in

1995 will not be handled by BellSouth in 1996 or 1997 berause "resellers" are going to~ their
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own operators? Is there evidence that AT&T, should it even choose to get into the local

business. will be able to handle this traffic? Again, the answers are "no." There is no evidence, . ,

to support this figure. There isn't even an argument that the Sl3ffwas able to determine a ratio

on which to base its recommendation. The n1!Il1bcl has simply appeared, full-blown and without

any foundation. No reviewer could reconmuct rhis figure based on anything offered in this

record. Cll2rly this is arbitrary and cannot stand.

Finally, consider the basis for the assigxunent ofindircct costs as "avoidable.... The staff,

in its recommendation to the Commission, suggested a "factor" of35%, based on the staff's

examination ofunnamed, non·specific cost studies reviewed by the staffin the past, be

multiplied.times the "avoided" total direct expt:DSeS that BellSouth bad idCDtified, to generate a

figure for "indirect avoided'" expenses. The Commission increased this factor to 50%. While the

Commission, in making certain decisio~may be given latitude to rely on its experience, this

does not describe the situation here. The choosing ofan 1JDSUPported figte of35% by the staff,

later increased to 500'" by the CQrnmission, to detennine the amount of indirect CDsts that the

Commission treats as "avoided," purports to have some sort of factual basis. i.e.. other cost

studies. Evidently based on these "other" cost studies., the Commission observed that in some

situations ind.ireet costs represented a portion ofdirect costs at levels ranging from 30% to SOO/D.

Hence, staffconcluded that adding 35% of the direct lOavoid.ed" costs identified by BellSouth as

additional indirect "avoided" costs would be proper. a tigme which the Commission, without any

explaDati9D. increased to 50010. The relevant questions: Wba1 cost studies? Are they relevant tD

the ma.t1t".r at hand? Are they cum:nt studies or are they old studies? Docs the ratio mean

anything? All oft.hcse are factual issues and can affect the accuracy ofthe figures used. but there
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is no evidence in the record from which the questions can be answered. Furthermore., why 50%

and not 35%? The issue, quite simply. is no onc:, not BellSouth or any other third party, can

begin to undeIstand and judge the correctlless of what the Commission has done. because there is

not a single shred ofevidence in this record that the O:>mmission can point to as supporting this

adju.s1ment.

Reliance on matters outside the l'eCOrd, even ifthen: were otherwise some relevancy.

deprives Bell~outh of its right to due process in this proceeding. BellSouth did not have the

opportunity to review the cost studies or examine whether or not those cost studies had any

relevance to the calculations ofthe wholesale di.scount under the Act BcllSouth does DOt know

whether these were incmnental cost studies, embedded ~st studies, fully distributed cost studies

or some other methodology altogether. One thing, though, is certain. These "other" costs studies

were II.ot performed. for the purposes ofdctennining those c:osts that would be avoided when a

service is offered for resale. Studies performed far other PUIpOses, like setting price floo~ or

testing for cross-subsidy, likely have norel~ to the proceeding at band For all ofthese

reasons, the developmt:l1t ofan indirect cost allocator and the inclusion of indirect costs in the

calculation of the wholesale discount in this proceeding is arbitrary and without foundation in the

record

In summary. Congress clearly intended that the wholesale rates be sd at a level tha1

equaled the retail rate of the service minus the costs that would be avoided when the service was

resold. If the wholesale rate is properly calculated, an incumbent LEe·like BeUSouth wouJd be

iDdi.fferent to resale. In other words, for every dollar of revenue lost when a customer takes

service from a reseller, a dollar ofcost is avoided. This was plainly the intent ofthe federal .



pricing standard..This may not have been the r.boice of this Commission or any of the parties to

this proce~;cling if they had been asked to come up with a sunda.rd to price wholesale services.

lbat, however, is not the issue. Congress has set the standard. The costs to be excluded are the

avoided costs; they are not "avoidable" costs, nor costs that the rescUer will also meW', nor costs

that areseller simplywishes would go away. They arc avoided costs. The Commission's Order

does severe damage to that concept, cannot be sustained by the ['CQ)rd and must be changed. The

Order as it~ contravenes federal law and, if implemented., will deprive BellSouth ofits

property without just compensation in violation of both the Federal Constitution and the Georgia

Constitution. BellSouth respectfully requests that the Commission amend its Order and set the

resale discounts at the levels proposed by BellSouth.

2. The Commissiop's Crda on O;crational Interfaces

is not SJIP»OtIed bY the n:mrd.,dos::s not pmyjde for l'C('4vetY

Qfthe costs that WOUld~ ifimpJancmted, anddj~

activities that are not onlylDl~ but wbich c;annot be amompljshed

on the s;bcdyJe 4i~Jatc:d hY the mer.
AT&T. in its petition, asked the Commission to order BelISourh to implement electronic

interfilces for resellers to access BellSouth's databases and operational support systems.3 AT&:T

did not provide a detailed description ofwbat it wanted, saying basically that it wanted the same

access dW BellSouth peJ'SODDCI bas. No te..~nywas offered as to the feasibility or the

availability ofthese interfaces in any givet\ ti.me-·!rame. Quite frankly, based OD the record,

3 The daaabast:S referred co iD AT4T. pclition related 10: (1) pR-savice ordering, (2) service order proc:es:sing and
provisioJUnf,. (3) cl.inc:ory IistiPg ud line iIlfonna.r:ioD, (4) service lrOUble reporting. and (5) daily local usage dara.
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BellSouth is simply left to guess what AT&T intended as weU as what the Commission wants it

to do. Nevertheless, the Commission has ordered that the interfaces be implemented on or before

July 15, 1996.4 This date is arbitrary and is not:~pported by any ctedible evidence in'the record.

The interfaces. Ulleeded at all, cannot be implemmted in this time-frame. Finally, it is simply

not clear what the Commission wants done and whether it has fully considered, even if it wants

electronic interfaces. whether the cwrentIy available electronic iDtedaces are sufficient for

several ofA~~T'srequests.

Importantly, BellSouth is not taking the l'Osition that AT&T. or any rese11e:r, should not

get appropriate operational interfaces. Thei~ are how and to what extent mechanized access

should be provided and how cost recovery should be addressed. In this context one important

questio~ i~ why the electronic interfaces that cum:ntly exist for trouble reporting purposes,

obtaining daily usage, and othcrmecbaniud interfaces already developecl ~fically for

IC5Cllers :wi local competitors.. do not satisfy the Commission's requirements.

Ro~ Scheye, appearing 011 behalfofBellSouth. offeredd~ testimony st2.ting

BellSoutb's position on the general types ofh~tetfaccs that AT&T appeared to be requesting and

d.esaibed what is currently available. He aclrnowledged and agreed that a transaction with a

rescUer s~C1uld be transparent from a customer's point ofview. This meaDS that, whether a

---------
4 Moreover, while the Commission may have felt a SCDSC ofurpa.cy which led it to din:ct BcllSoum 10 develop and
implaDau: these iDtc:rfaces by July IS, 1996, it would .".,DOQC cxisU. Ccd:IiDIy DO party mgued for sudI an
amrcasoaahlc time-&ame. ATcl.T RiCCQtly aDllQlmcwl publicly" ilwaald bc:lP1 otraing local scmcc OIl a limited
basis bc8irDiog 011 Septallbcr I, 1996. ad more aaaennY in November. sec. AtLanta IounW-Canstitutioa, June
IS, 1996. p. Cl. Obviously, AT&T. whidl wiD DO dnaabt be tbc Jarpst n:se1IcrofBeUSomh"sscMcc:s, will DOt

need daaI= mu:naccs OD Ii broad sc:alc: umil Novanbcr. EYCD dlm, as Iogi(; would $uucst. the vast IUjority of
AT&:T"s and odler rescUers' c:uaomcrs wil11lQl mvolYfDC"M CODneerioas. TIu:sc custoa:Icn will be moVing from
BeUSouth CO AT&T or auothcr reseUcr. A simple rCconls upda \rill be all dI8l a required.. No pre-scrvi(;C
arcIcriIIg sY*m ac:c:css will be required at ail The marc delibe:rak, coope:aldi~ IpprOICb reflected by the Stiff'
would have boc:n appropriale.

i t:.J.l. :;'1/ (,.J ..... I(



customer is dealing with a rescUer or directly with BellSouth, the customer should be able to

order service in the same or similar manner, have the service connected in the similar time-frame,

have the service repaired if there is a problem in the same time-frame. have its number listed. in

directory assistance, etc. Mr. Scheye explained 'that BellSouth had undertaken to design

processes and procedures that would acmmplish~ goal. He described how resell~ could

CWTentJy~ BeUSouth's systems in the'~ manner that intaexcbange cani.ers like AT&T

do today to initiate a rrouble report, to see the status ofa previously filed report or to tennioate a

report. What the rescUers cannot do, and what a reseller should IlOt be able to do, is to enter

BellSouth' s systems for the purpose ofartuaJly initiating a trouble diagnosis or dispatching

Be11South's service people.

It ~ important not to lose sight of the fact. which apparently c.ontmucs to elude AT&T.

that this is a resale siruation. The network and responsibility for the functioning of the network

belongs to !he owner ofth.e network. IfAT&T causes a system to crash while it's poking around

trying to determine whether Mr. Smith's telephone semce is out or whether Mr. Smith is just

lo=ly and lookiug for someone to talk to, it is the loc:al exdlange carri~ who will bear the

burden ofstraightening out the problems and repairing the system. These considerations cannot

be ign.'lled or given short shrift. AT&T should be able to report Mr. Smith's problem, check on

the status of the repair and cancel the order wbcn Mr. Smith decides his service is working. Any

thing further is unnecessary. Although the record is bare ofevidcoce in this regard, can "anyone

seriously~ that AT&T allowed MCl. when MCI was reselling AT&Ts services, to enter into

its computer system and dispatch service repair technicians?
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nus typifies the problems with AT&T's requests. While., as indicated. AT&T iSn't very

clear as to what it wantS in this area, it is clear that it wants something that seems unreasonable
. ,

and would result in the ability to completely disrupt BellSouth's system. Moreover, thi~ point

isn"tjuSt;Iimited to the service and repair issues. AT&T also evidenuy wants grca1cr access to

the directory service aDd liDc information data base (LIDB) than tba1 utilized by BellSouth itself.

A$. Mr. Scheye testified, when a SCIVice order is entered, the directory assistance data base and

UDB are. pop_~. That's the way it works for BellSouth and thal's the way it will work for a

reseUer. Anything more would give AT&T prefelential treatment

In any event, Mr. Sc.heye testified that a national industry committee; the Ordering and

Billing Forum C"OBFj was examining a number of issues related to eleetrouic interfaces and in

the proce$S ofdeveloping national standards. The Commission has arbitrarily failed to consider

this important testimony and should reexamine the issue ofelectronic interfaces. The

Commission should accept the stafIrecommetJdation that BeUSouth wolk with the industry to

develop a plan to implement appropriate electronic intertaces and periodically report its progress

to the Commission. To this cod, BeIlSouth is filing. under separate CDV~, its PreJjmimry Report

on Electronic Interfaces. BeUSouth would note that the industry has been able to accomplish

such things in a very amicable manner in the past and there is simply no reason to act sv

pn=cipito\uly, particul.ariy in the absence ofany evidence that sustains a finding by the

Commis.~;on that the implementation ofsuch interf.aces is presently possible. By taking a more

reasoned approach, electronic irrtcrfaces can be implemented with ncussary input from the

industlY,
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Further, hasty or premature implementation of these interfaces as presently ordered could

create a munber of significant problems that ~'ere identified in the evidence of this case. These

concerns nnge from problems with protecting customer proprietary network information to the

integrity of the databases themselves. Appropriate protections. fire walls, and other security

measures need to be developed and implemented to prevent the potential misuse or even

destruction ofthese databases. IfBcllSouth is required to ad; now, then BellSouth may well

develop one ~~Iution for Georgia with its rmlaining states adopting a different solution.. Such an

outcome caMot be in the public interest.

While these reasons should certainly caU51: the Commission to reconsider its position,

there is a further matter which bears aD this issue. Based OD the pI'CSSUn:'S AT&T has been

applying to get these interfaces, particularly ones that involve pre-servicc ordering and directory

listing and line information, it would seem that the demand for these facilities must be

overwhelmi.Dg. However, it is clear that this is simply not true. What cvayone seems to forget

is that. fOt'the most part, resale will involve the emlwkled base ofcustomers, mther than new

custom.er'S who just anived in town. Ofcourst'. the customern in that embedded base aJready

have their numbers,~ services and their required information located in the appropriate data

bases. A number ofthese interl'aces are clearly only valuable for dealing with new customers

and there is not a shred ofevidence about the demand that would justify such interfaces, which,

as everyone should aclawwledge. are simply not free.
..

This last p:»int raises yet another issue which presents serious legal problems. The

Cou:u:nission has utterly failed to provide a mecbanjsro through which BellSouth can recover the

cost ofdeveloping these electronic interfaces. Government action that requires a private property

-20·



·owner to dedicate a portion of its property for the use and transit by others constitutes a taking

for Fifth Amendment purposes. Sz, Dolan}:. CitY Iieard, 114 S.Cl2309. 2316 (1994), quoting
I

Kaiser 6ef.na v, U.S., 444 U.S. 164, ~76 (1979). By ordering BellSouth to implement electronic

interfaces.and to allow others to have access to .its. databases, without providing for just and

reasonable compensation, the Commission has caused the unlawful taking of BellSouth's

property.

BellSouth wants to cooperate with the Commission to the extent it is allowed to do so.

BellSou:h is perlectly wi.lliJ1g to meet with the staffand with AT&T or any other potential

reseller to discuss the matters under considerationbere. However, Bel1South. even if it were

otherwise appropriate, simply can not comply with the arbitrary deadline the Commission has

impOsed. More si~ficantly, the same question that has been raised several times before in this

motion is appropriate here as well. Ifthe CnmmissioD had to point to the evidence of record thaI

demonstrated that the interfaces that the Commission seems to be ordering~ possible. and

that they !:Quid be implemented by July 15, what would the Commission rely upon? The answer,

one more time, is nothing. This record will not support a conclusion. even UDder the "'any

evidence" rule, that the rcqucstai interfaces Q'I! be fumjsbc:d in the manner that AT&T seems to

be requesting. Inde«i, it is 110t clear where in the record one would go to find o~ from a

technical viewpoint, cxactJ.y what AT&T wants. There is clearly no evidence that anything can

be done by July 15 and tbe:e is absolutely 110 evidence (particularly since AT&T could not

articulate the technical details ofwbat it wants) as to the cost ofsuch interfaces. which costs

BeUScmth must be allowed to~ under both stale and federal law.
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