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In the Matter of

Petition o~ ~i.e Warner Cable of New York City and
Paraqon Cable-Manhattan regarding the operations of
L~b.~~y Cahle Company, ~nc.- - ~ - - ~ ~ - - -- - - - - - - ----- ..
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Notice before Joanne M. DeS~.£ano, Ce:~~fied
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B1U'OIlE":

WILLIAM B. FXHNERAN, Cha~rman

JOHN A. PASSIDOMO, Commissioner

BARBARA T. ROCKMAN, Commissioner

EDWARD P. KEARSE, Executive Director
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APPEARABCES: [Cont'd.)

[or Petitioner:

aOBIN, BAOH, L8VXB, CONSTANT & rRIEDMAN
30 Rockefeller ~la~a

Bew York, Bev York 10112
By: MA~~ID J. scawAa~z, ESQ.

RICBUD AOlUILIO
Pres1dent - Bew York City Group
1211 Avenue of the Americas
Ne~ York, Hev York 10020

For Liberty Cable Com~an%, Inc,:

w. JAMBS HacHAUGB~OR, ESQ.
90 Woodbridge Center Drive, Suite 610
Woodbridge, Hew Jersey 07095

Joanne M. DeS~fanO, CSR.
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MR. MacNAUGHTON: And if what you

want to do is hear more on that subject, then tell

me and I y~ll make that pxesentation.

COMXrSSIONBR ROCKMAN: Well--

CKAllUJA1I FINlItERAlt: We" re qoinq to

take a five-minute break; and we urge you to return

[A recess was taken from 2:33 PM to

to 2:49 PH.]

CRAIRMAB PIltNBRAB: I move that the

'that Liberty establish no additional cable or other

closed transmission interconnections of buildings

not Qommon1y owned, contxolled or managed; tha~

Liberty shall not euergizo any new subscribers

through such hard-wired interconnected buildinqs to

which service is not currently being provided unless

undQ% common m«nagement, control or ownerShip;

~hat such s~and~til1 be in effect

until vacated by this commission;

And fina~ly, tha'e within ten days

Liberty provide to this commi~~ion a 1istiug of all

buildings throuqhout the five boroughs that have

hard-~ired interconnection and an indication 'of such

where an exemption is intended to be claimed because

Joan~M. DtSu[ano, (::SR r·-
(1ISl1U·JoeQ
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6 assume that that will be divided into three separate

8 That there will be immediate

9 standstill~ again, requiring no additional cable or

10 closed traDsmission interconnections of building~

P.1S

84

85707602124166075

MR. PASSZDOHOa Hr. Chairman, would

5

3

4 you make that into three separate motions?

1 of common ownership, management or control and the

2 nature of such claim.

7 mo't.loD8 t

JI=N-31-199S 11:131 FF{JM NYS OJMM-a:lBLE TEL8JTSION TO

11 not eo..only owned, controlled or uanagQd; ~ha~

12 where service is not currently beinq provided, that

13 no new subscribers be serviced through such

14 hard-wired inter~ODDection absent ~om=on ownership,

15 control or management;

16 That such standstill be in effect

17 until vacated by this commission.

18

19

20

I move tha~ within tQD day~ Liberty

provide a listing to this oommission of all

hard-wired iDteroonnec~ed bui~dinqs throughout the

i
1
i
\

2.1. f3:ve bOJ;ough:s with an .tndicat.ion ot which of chese

22 ~n~ereonnections there ia intended to be asserted an

24 management.

23 exemption because of common ownership, control or •

2S I so ~OVe.

Joanru: M. DeS~fano. CSR
(1f/SJ ItS$JOttO
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1 HR. PASSIDOKO: I second the motion.

2 CBAXKHAN FXNNBaAN: Chai~man

3 Finneran, y.s.

COHMISSIOBZR ROCKMAN: Yes.

5 COMHXSSIOBBR PASSIDOMO: Yes.

6 HR. X3ARSBI Yee.

7 CHAIRMAN FINNERAN: The evidentiary

8 phase will be conduc~ed, as we earlier indicated,

9 probably in Bew York City by Mr. Kearse.

10 Notification as ~o ~im. and plaee of .neh will be

11 forwarded ~o the parties of interest.

12 There being no further business

13 before this --

14 MR. SCHWARTZ: Could I just have a

15 point of clarification?

16 CRAIRHAN FIBNERAN: Please.

17 H~. SCBWAa~Za w«~ that vote on all

19 three of'the motions, or is there

19 CHAIRMAN FINNERAN: Yes, it was.

20 There was ~mmed~ate stands~~ll, the extent of it in

21 tQrm~ that it i. in place nntil such time as is

22 vacated by the commission, and that the disclosure

23 within ten days as I indicated. •

24 MR. PASS~DOMO: Wby don't we take

i •, I

Joanne M. DeScefano. CSR
<,f8) 7's-JC80

25 each motion at a timQ so that thQrQ will be no

--tt----------------------.----.--------~r__-
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1 question.

2

3 to it--

MR. GROW: It ~here is no objection

CHAIRMAN FINNBRAN: There being no

5 objection, each of those will be separately

6 a.pp:ovcd.

7

8

MR. PASSIDOMO~ Pine.

C!AIRMANFINNERAN: ~here bein9 no

9 objection. Okay.

10 ~h.re being nQ ~urther business

11 before the commission, we thank you, one and all.

12 MR. MacHAOGBTON: Thank you.

13 [At 2:54 PM the proceeding was

14 adjourned. 1
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BEFORE THE

jfeberal <Communications Qi:ommi55ion

For Private Operational Fixed
Microwave Radio Service Authorization
And Modifications

RECEIVED

!JAN;'f9 1995
~QVe~
~~~

..

(New)
WNlT582
WNIT370
WNIT489
WNIT378
WN1T406
WNTr698

)
)
) File Nos
)
)
)
)
)
) 709332
) 709426
) 708777
) 708nS
) 708nQ
) 708780
) 708781

WASHINGTON, 0.<' '.0554

New York, New York

In Re Applications Of

LIBERTY CABLE CO., INC.

To: Chief, Wireless Telecommunications Bureau

PETITION TO DE~Y OR CONDITION GRANT

Time Warner Cable ("Time Warner"), a divisi0n of Time Warner Entertainment

Company, L.P., by its attorneys and pursuant to Sections 1.962(g) and 94.33 of the FCC

roles, hereby petitions to deny or condition the grant of the above captioned operational fIxed

microwave service ("OFS") applications filed by Liberty Cable Company, Inc. ("Liberty"),'

Contrary to its representations to the Commission. LIberty IS not qualified to hold or obtain

18 GHz authorizations for video delivery ir NelA York City, because it is a "cable operator"

under federal law but does not hold a local franchise to provide cable television service.

'The FCC released Public Notices of its acceptance of Liberty's above-captioned
applications on December 30. 1994. Report No. 1776 (with regard to File Nos. 709332 and
709426) and December 9 I99-t. Report No ! 77., (with regard to the orher applications). ..

"

..
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Time Warner, through its Time Warner New York City Cable Group, manages

Paragon Cable Manhattan and Time Warner Cable of New York City, the two cable

television franchisees in the borough of Manhattan. Liberty" as described below, also

provides cable television service to buildings located with Time Warner's franchise areas in

Manhattan, although without a franchise. The above-captioned applications seek authority to

constroet or modify facilities to provide video service to buildings in those areas.:% It is

well-established that a potential competitor fOf audience and revenues has standing to petition

to deny an FCC application. ~,~. Orelon Broadcastinl Co., 16 .~ 2d 878 (1969);

Hall BroadCi5tinl Co" Inc.. 44 RR 2d 637 (1978), recon. denied, 45 RR 2d 539 (1979).

~~ FCC v. Sanders Brothers Radio Station. 309 U,.S. 470 (1940). Accordingly, Time

Warner has standing as a party in interest to file this Petition.

In 1991, the Commission a~ended Pan 94 of its rules to permit the use of OFS

authorizations in the 18 GHz band to distribute video entertainment programming.

Operational-Fixed Micfowave Service <Video Distribution Systems - 18 GHz), 6 FCC Red

1270, 68 RR 2d 1233 (1991), ~, 70 RR 2d 24 (1991). In its Report and Order. the

Commission made clear that "[p]ursuant to 47 U.S.C. § 541(b)(l), firms seeking to construct

and operate cable systems' as defined in Section 522(6) [now 522(7)] must first obtain a

franchise from the state government or its local designate." 68 RR 2d at 1237 (footnote

omitted). It explained that SMATV-served buildings would fall within the definition of

"cable system" if they were interconnected by wire or cable, unless (1) the buildings were

2Attachment 1 hereto is a list of these applications by file number, call sign, location and
coordinates.
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commonly-owned, controlled or managed and (:) the physically closed interconnection paths

did not use public rights-of-way.) The Commis;ion concluded that:

entities seeking to construct video distr~bution systems using OFS transmission
are not required under t.. 7 U.S.C. § 541(b)(1) to obtain a franchise .unI= they
also connect properties via some type of physically closed transmission path
such as wire, coaxial cable or fiber optics and do not fall within the common
ownership/no public right-of-way exception. 68 RR 2d at 1237 (footnote
omitted, emphasis added)!

One of Liberty's pending applications (File No. 7(9332) seeks authority to construct a

new OFS facility in the 18 GHz band to transmit between two buildings in New York City.

That application includes as Exhibit 2 a "Statement Of Eligibility And Use," in which

Liberty represents that it "is the owner and operator of various private cable (SMATV)

systems and proposes the point-to-point distribution of video entertainment material to private

cable buildings and ultimately subscribers to the service." The six other applications

captioned above seek authority to modify Liberty's existing OFS facilities by adding paths,

again between various buildings in New York City.. Each of these applications also contains

3In FCC v. Beach Communications. Inc.. 113 S.Ct. 2096 (1993), the Supreme Coun
upheld the constitutionality of the requirement that a video programming distributor obtain a
franchise if its closed transmission lines interconnect separately owned and managed
buildings, regardless of whether public rights-of-way are occupied.

4The interconnection of non-commonly owned buildings through "open" transmission
facilities such as 18 GHz OFS frequencies would not trigger the franchise obligation:

Electromagnetic radiation, in passing above, across or through a public right
of-way does not "use" that right-of-way within the meaning of Section 522(6).
The transmissions authorized in the instant proceedin~ fall into this latter
caJe.&OO'. 68 RR 2d at 1237 (emphasis added).

However, use of "closed" transmission facilities, such as coaxial cable, to interconnect non
commonly owned buildings invokes the statutory franchise requirement, even if no public
right3-of-way are occupied~
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an eligibility showing, which represents to the Commi~SIOI~ tha: Liberty is the operator of

"private cable (SMATV) systems" and will use the authon14tions [(\ serve "private cable

buildings. liS In reviewing these applications, the Commission would obviously be led to

believe that Uberty is merely a SMATV operator, does not require a cable television

franchise from New York City, and thus is qualified to provide 18 GHz video program

service under the 1991 Rgrt and Order. In fact. this is not true.

Uberty is a plaintiff in a suit pending in the U.S. District Court for the Southern

District of New York. against the City of New York, the Commissic ler of the Depanment

of Information Technology and Telecommunications, the New York State Commission on

Cable Television and others. 6 In its First Amended Complaint, which is included as

Attachment 2 hereto, Liberty concedes that (1) it meets the statutory definition of a "cable

system" under 47 U.S.c. § 522(7), (2) f~e:a1 law requires it to hold a franchise from New

York City and (3) it does not now hold such a franchise

Pursuant to federal law, and in particular, 47 U.S.C. §§ 522 and 541,
Liberty is required to have a franchise from the City of New York to deliver
cable service to some of its subscribers, including Plaintiffs Sixty Sutton Corp.
and Bud Holman, despite the fact that the delivery of cable television service
to these subscribers does not use any public property or right-of-way.
Attachment 2 at 1..

Liberty's Complaint explains that it provides cable television service in Manhattan

through three configurations, II stand alor.e systems. II in which a single microwave reception

SOfficial notice may be taken of the facts underlying this Petition, which are contained in
applications on file at the Commission and a Complaint on file in federal court and appended
hereto.

6Liberty Cable Company v. City of New York, 9.1 C:iv 8886 (2nd CiL).
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antenna delivers service to the residents of a sinele multifamily building upon which an

antenna is located; "common systems," in which a single antenna delivers service to the

residents of two or more multifamily buildings that are under common ownership, control or

management; and "non-common systems," which Liberty describes as follows:

. .. In this configuration, Uberty utilizes a single microwave teeeption
antenna to provide cable television service to the residents of two or more
multifamily buildings that are not under common ownership, control or
management. The single microwave reception antenna is located on one
building and a coaxial cable, using only private property, runs- to the other
building(s) in the Non-Common Systems. Attachment 2 at 1.

* • • • •

The Non-Common Systems are "cable systems" pursuant to 41 U.S.C.
§ 522(7) because the buildings they serve do not meet the Common Ownership
Requirement in 41 U.S.C. § 522(1)(B). Thus Liberty, as a "cable operator"
of these "cable systems," is required by 41 U.S.C. § 541 to have a "franchise"
from a "franchising authority" for the operation of the Non-Common Systems,
despite the fact that th~re is no use of City property or any public right-of
way.

Liberty constructed the Non-Common Systems between January 1993
and August 1994. Attachment 2 at 8.

Moreover, the relevant franchising authorities appear to have recognized that Liberty

stands in violation of federal franchise requirements. On August 23, 1994, in response to a

complaint from Time Warner, the New York State Commission on Cable Television

("NYSCcr") issued Liberty '!11 Order To Show Cause why it should not be subject to

franchise requirements. A copy of that Order is attached hereto as Attachment 3. On

November 18, 1994, the NYSCCT released a Notice of Hearing on the matter. At a hearing

held on December 9, 1994, the NYSCCT issued a limited standstill order prohibiting Liberty
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from establishing any additional cable or other cl0sed transmission path interconnections of

buildings not under common ownership, control, ·)r management. 1

At least some of the above-captioned applicatiol'ls involve buildings which are the

subject of the State's Order to Show Cause and Liberty's lawsuit as "non-eommon

operations." For example, File No. 708m seeks to add a path to 44 West 96th Street, as

part of a cable television system being operated illegally by Uberty without a franchise, ,

which is referenced in the Order To Show Cause. File No. 708781 seeks to add a path to

239 East 79th Street, which also is referenced in the Order to Show Cause as part of a cable

system which requires a local franchise. See Attachment 3 at 2 File No. 708781 also seeks

a path to a "60 Sullon" and "60 Sullon Avenue." Time Warner is not aware of any such

address in New York City, and assumes that this reference is meant to be to 60 Sutton Place,

a building which is also at issue in the litigation. As noted above, however, those

applications represent that Liberty is a SMATV operator, not a cable operator, as Liberty

concedes in its Complaint. £t is not clear how many of Liberty's other past and pending OFS

applications also sought to use the 18 GHz frequencies for unfranchised cable service,

contrary to its representations and contrary to clear FCC policy Liberty's Complaint,

however, concedes that it has been illegally providing cable service in New York City

without a franchise since at least January, 1993. Attachment 2 at 8.

10n December 22, 1994 Judge Loretta A. Preska temporarily restrained enforcement of
the limited standstill order pending hearing of Liberty'S motion for preliminary injunction.
Liberty' Cable Co. v. City of New York, et al., 94 Civ. 8886 (SDNHY) (LAP).

A6??
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In short, Liberty has clearly lacked candor with the Commission. By representing

only that it is a SMATV operator, Libeny has irr.plied that it requires no franchise. On the

contrary, as Liberty admits in court, federal law does :equire it to hold a franchise for its

non-common operations, such as the cable service it provides to 44 West 96th Street. 239

East 79th Street and 60 Sutton Place, all of which are the object of one of its OFS

modification applications. As a cable operator without a franchise, Liberty should not have

received the OFS licenses it did. Thus, the Commission would be fully justified in outright

denial of the above-referenced applications and revocation of all other OFS licenses obtained

by Liberty under false pretenses. i

.
Apart from questions of its candor, however, Liberty may not be qualified to use mx

of the new or expanded 18 GHz authorizations it now seeks to provide video programming.

Pursuant to Section 94.33(b) of the FCC roles, an application may be returned as defective if

(1) the applicant is statutorily disqualified or (2) the proposed use of the facility would be

unlawful. 47 C.F.R. Sec. 94.33(b)(1) & (2). For example. in C&s Trenchin& CompanY.

Inc., 2 FCC Red 116 (Mass Media Bur. 1987), a CARS microwave licensee flIed a

modification application to add an additional path, which would serve a cluster of non-

commonly owned condominium buildings.9 The Commission found that the applicant met

the statutory definition of a cable operator, but did not hold a local franchise to provide cable

service. Accordingly, the Commission denied the application:

'Attachment 4 hereto is a list, based upon publicly available sources, of OFS licenses
held by Liberty.

'CARS microwave, a service available to cable operators under Part 78 of the FCC
rules, shares the 18 GHz band with OFS and other services.
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Section 541 (b){ 1) of the Communications Act of 1934, as amended, requires
that a cable operator must have a local franchise in order. to provide cable
television service.

• • • •

Congress mandated in the Cable Act that a cable operator may not provide
cable service without a local franchise.

• * * • *

C & S does not have local authority to construct or operate a cable
system. Consequently, under the Commission's Rules, it is not eligible for a
CARS license.

Id. The Commission rejected the applicant's argument that the question of a franchise is a

matter to be determi..~ only at the local level, r~ning that Congress mandated in the.

Cable Act that an operator not provide cable services without a franchise. Clearly, if a cable

operator cannot hold a CARS license for failing to meet statutory requirements applicable to

all cable operators, it may not circumvent the statute by seeking an OFS license. As noted

above, the Commission's OFS rules also require that an applicant be "statutorily qualified."

Thus, if an OFS applicant meets the statutory definition of a cable operator, as Liberty

concedes it does, it is not eligible for an OFS license absent a local cable franchise, which

Liberty concedes it does not hold. Indeed, in its OFS Repon and Order, ~, the

Commission expressly ruled that an OFS applicant which has employed hardwire to

interconnect non-eommonly owned buildi:lgs must have a local cable franchise, even if no

public rights of way are being occupied. 10

lOIn addition, the proposed extension of Liberty's operations raises questions concerning
its compliance with the cable television/SMATV cross-ownership restrictions. See 47
U.S.c. § 533(a)(2); 47 CFR. Sec. 76.501(d) & (e)

A679

..



-9-

By its pending modification applications, Liberty may be seeking to replace its

hardwire interconnects with wireless interconnects in order to render itself a t'1Je SMATV

operator and eliminate its violation of the Cable Act franchise requirement. If this is

Uberty's objective, it has certainly been less than candid. Nevertheless, under these

circumstances, the Commission should grant Liberty's applications m under the condition

that Uberty identify all non-commonly owned buildings it presently serves by closed

transmission path interconnection; promptly submit to the Commission a plan to cure, within

a reasonable time frame, its violations of the Cable Act; and certify under oath that it will

cease and desist from future use of hardwire interconnects without a franchise.

WHEREFORE, in light of the foregoing, it is respectfully requested that the above-

captioned applications be denied or appropriately conditioned as set out herein.

Respectfully submitted,

TIME WARNER CABLE

Arthur H. Harding
Christopher G. Wood

Dated: January 9, 1995

21596

Its Attorneys

Fleischman and Walsh, L.L.P.
1400 Sixteenth Street, N. W.
Suite 600
Washington, D.C. 20036
202/939-7900
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Robert Begleiter (RB-7052)
Lloyd Constantine (LC-8465)
Leslie F. Spasser (LS-3943)
Eliot Spitzer (ES-9830)
CONSTANIlNE &. PAR1NERS
9091'hird Avenue, 10th Floor
New York, NY 10022
(212) 350-2700
Attorneys for PlaintiffLiberty Cable Company, Inc.

UNITED STATES DIS1RICT COURT
SOUTHERN DISTRICT OF NEW YORK
---------------x
LIBERTY CABLE COMPANY, INC.,
SIXTY SUTION CORP. and
JACK A. VEERMAN,

Plaintiffs,

v.

lHE CITY OF NEW YORK and RALPH A.
BALZANO, Commissioner ofDepartment of
Infonnation Technology and Telecommunications,
lHE NEW YORK. STATE COMMISSION ON
CABLE TELEVISION, WILLIAM B.
FINNERAN, GERARD D. 01 MARCO,
BARBARA T. ROCHMAN, DAVID F. WILBUR,
and JOHN PASSIDOMO,

Defendants,

-and-

lHE UNITED STATES OF AMERICA,
'TIME WARNER CABLE OF NEW YORK
CITY and PARAGON CABLE MANHAITAN,

Defendants-Interventors.

-------x

94 Civ. 8886 (LAP)

AFFIDAVIT OF
BEHROOZ NOURAlN

.. .., .
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STATEOFNEWYORK )
) 55.:

COUNTY OF NEW YORK )

BEHROOZ NOURAlN, being duly sworn, deposes and states that:

1. [ am the Director ofEngineering ofPlaintiffLiberty Cable Company, Inc.

("Liberty") and am responsible for the installation and operation ofLiberty's 18 ghz microwave

system.

2. I have reviewed the Affidavit ofRoosevelt Mikhail swom to January 30,

1995 (the "Mikhail Affidavit"). Mr. Mikhail's description ofhow Liberty's 18 ghz microwave

system does and could operate is inaccurate, incomplete and demonstrates an ignorance of how

18 ghz microwave technology is designed and deployed. For example, and not by way of

limitation, Mr. Mikhail is completely wrong about the cost and profitability of 18 ghz

transmission equipment, the ability to "split" the signal and that "Liberty can technically serve

practically any apartment building" with 18 ghz microwave technology. He is wrong in his

suggestion that Liberty could install 18 ghz microwave transmission equipment wherever there is

an available clear line ofsight but refuses to do so only because of the expense. The selection of

18 ghz transmission sites is a very painstaking and difficult process which must take into account

not only the availability ofa clear line ofsight and the cost of the equipment, but also preexisting

microwave interference, signal degradation over distance and the ability to obtain permission

from building owners to place 18 ghz transmission equipment on their building.

3. Mr. Mikhail claims -- misleadingly -- that "if Liberty cannot currently

obtain a clear line of sight to a desired destination from an exiting transmitter, it can obtain a

)

A1424



clear line of sight from another rooftop or other location, access to which it can negotiate." See

Mikhail Affidavit at 17. Liberty must have a clear line of sight between its 18 ghz transmission

and receiving equipment for the equipment to work Liberty also needs the pennission of the

building owner to put its 18 ghz transmission equipment on the building. Liberty can always

"negotiate" for that permission. But there is absolutely no assurance that, notwithstanding such

negotiations, Liberty can actually get the building owner's pennission to install its 18 ghz

transmission equipment at a building or a particular site on a building that would give a clear line

of sight to 60 Sutton Place South or any other Non-Common System.

4. Mr. Mikhail claims - incorrectly - that "Liberty can use a transmitter at

its existing transmission site on River Towers (420 East 54th Street), which building is adjacent

to 60 Sutton Place South and taller than it, to send a radio signal to that building. A transmitting

antenna could be installed closer to the edge of the River Tower roof looking down on 60 Sutton

Place South." Mikhail Affidavit at' 4. Liberty has installed and currently operates 18 ghz

transmission equipment on River Towers. Liberty's 18 ghz transmission equipment is installed

on River Towers pursuant to a license agreement with the building owner. That license

agreement precludes Liberty from placing any 18 ghz transmission on River Towers at a 'site that

would permit transmission to 60 Sutton Place South. Liberty needs the permission of the owner

of River Towers to install such 18 ghz transmission equipment and there is no assurance Liberty

could obtain that permission.

5. I am advised that Time Warner has opposed Liberty's pending application

to the Federal Communications Commission for various 18 ghz microwave licenses. If the

Federal Communications Commission, at the request of Time Warner, denies-Liberty the

A1425
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rt::quested licenses, then Liberty will not be able to legally deliver its signal to 60 Sutton Place

South by microwdve. ill the absence of 18 ghz licenses, the only way liberty can deliver its

signal to 60 Sutton Place South is by coaxial. cable.

6. Some ofme Def=dants have suggested that Liberty is monopoli2:ing all of

the available 18 ghz microwave spectrum for its operations. That is not true. An 18 gh7.

transmitter and receiver. Thu~ it is possible for virtually unlimited other liceasees to use the

same frequency at the same time at other locations so long as there is DO tedmica1 signal

interference. For example, it y,:Quld be possible for a single building to receive microwave

trmm1i~ioQS from competing MVPDs simultaneously, so long as it had separate microwave

reception antennas for each such transmission and there is no signal interference. As i!

consequence. Liberty's use of 18 ghzmicrovoBve technology does not preclude In}'one else from

also using that same technology at the same time and it does Dot preclude competing~Ds

from using their own 1g ghz microwave transmissions to serve subscribers in buildings also

grve<1 by Liberty.

~J
'~&... ~

B7 DOZ NOURAlN

Swop' to before me thU
..:21 ':>Cfay ofFebroary, 1995.

~~.~~
Notary Public

BRENDA B. A8ISCH
Neary Pubtic. Stat. of rMw Yora

No. 6O-4I33S77
Q~in~ CounPiL

CGmmiafon &pir-. May 31. 1s:BP

..

f .. • , ~

~
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Gettysburg, PA

In Re Applications of

LIBERTY CABLE CO., INC.

For Private Operational FIXed
Microwave Service Authorizations

New York:, New York

)
)
)
)
)
)
)
)

File Nos.

712218
712219

To: Chief, Wireless Telecommunications Bureau

SURREPLY

uberty Cable Co., Inc., by counsel and pursuant to Section 1.45(c) of the Commis-

sion's Rules, respectfully submits its Surreply to the May 5, 1995 Reply to Opposition

('Reply") submitted in this matter by Time Warner Cable of New York City and Paragon

Cable Manhattan (collectively ''Time Warner"). The following is submitted in support

thereof:

Time Warner alleges in its Reply that Liberty has installed OFS receive sites (639

West End Avenue and 1775 York Avenue (the Brittany» and commenced to provide

service to those locations. uberty, in fact, did construct those sites and has been provid-

ing service as alleged. Exhibit 1, Affidavit of Peter 0, Price.
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Applications for authorization to establish paths of communication with these locations

are presently pending under file nos. 708778 and 70(5779 respectively.Y Exlubit 1.

liberty's commencement of service to these properties was, in large part, the

inadvertent result of a breakdown in communications between its administrative offices

and its engineering offices after the Commission requested technical changes in a host of

pending applications. Exlubit 1. In addition to the above-referenced sites, service is

presently being provided to: 35 West End Avenue (708778); 567 Fifth Avenue (708779.);

Resident HalI, NYU Campus (708780); Greenburg Hall, NYU Campus (708780); 524

East 72nd Street (708781); 30 Waterside (711937); 16 West 16th Street (712218); 433 E.

56th Street (711937); 114 E. 72nd Street (709426); 25 West 54th Street (709332); 200

East 32nd Street (708780); 6 E. 44th Street (712219); and 2727 Palisades Avenue.

liberty has been in the private cable business via the use of 18 GHz microwave

since 1991 and was a leader in the movement to open the 18 GHz band for use in the

distribution of video entertainment material to customers. Exlubit 1. Liberty was

awarded the first such license in 1991. Since that time, LIberty has obtained over 100

authorizations to distnbute its video entertainment material to customers via microwave.

Until now, Liberty has never once been alleged to be operating in violation of the

Commission's rules, much less been found to be operating in such a fashion.Y

Y 1775 York Avenue is misidentified in application file no. 708779 as 441 East 92nd
Street.

Y By contrast, Time Warner has been held to be m violation of the Commission's
program access and rate regulations.
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