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Based upon its experiences with the Commission's Part 94 licensing process,

Liberty has assumed a certain lead and lag time in its contracting. Typically, Liberty

attempts to build a sufficient period of time into its contracts in an effort to allow for the

necessary application to be processed to a grant prior to the time in which service under

the contract is to commence. In situations where contract requ!rements conflict with

prevailing application processing times, Liberty has traditionally sought special temporary

authority from the Commission to operate pending final action on the application.

Exlnbit 2, Affidavit of Behrooz Nourain, Director of Engineering. It has been LIberty's

pattern and practice to await a grant of either a pending application or request for STA

prior to making a microwave path operational. Exlubit 2.

Application processing for each of the above-referenced sites has exceeded the

norm due to the frequency coordinator's use of incorrect emission designators. Exlubit 2.

Mr. Nourain, perhaps inadvisably, assumed grant of the STA requests, which in his

experience had always been granted within a matter of days of filing, and thus rendered

the paths operational. Exhibit 2. To compound the situation, the administration depart-

ment failed to notify Mr. Nourain that grant of Liberty's applications was being held up

indefinitely as a result of the Time Warner petitions. Exlubits 1 & 2. Mr. Nourain was

unaware of the petitions against uberty's applications until late April of 1995. Exhibit 2.

Thus, without knowledge that his actions were in violation of the Commission's rules, and

without intent to violate those rules, Mr. Nourain commenced operation prior to grant.

Liberty has requested special temporary authority to operate each of the paths

petitioned by Time Warner to allow it to operate while it opposes what it believes are

.. ..
"
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baseless allegations concerning its qualifications to hold 18 GHz authorizations for the

delivery of video entertainment material to customers. This inadvertent violation

compounds the need for a grant of those requests pending action on the Time Warner

petitions. No viable alternative other than grant of special temporary authority as

Uberty has requested better selVes the public interest.

While termination of service over the microwave paths is an alternative, that

alternative is not in the public interest. First, any termination would force Liberty to

abruptly cut off service to existing subscnoers. Even if Time Warner were to expedi-

tiously jump into the breach - as it no doubt would like to do - these subscnoers would

be deprived of service for an indeterminate period of time

Equally as important is the fact that the forced termination of Liberty service

would irreparably harm uoerty's reputation with its subscnoers and cripple uberty's

efforts to provide viable competition to Time Warner in the New York metropolitan

area. With the elimination of LIberty as a distnbutor of multichannel video programming

in New York City, subscnoers would be forced back into the arms of Time Warner, the

grasp of which they sough to escape. Exhibit 3, Letter from Daniel F. Tritter to Ed

Olsen, Time Warner Accounts Manager - Condominiums and Co-ops, dated May 15,

1995; ExhIbit 4, letter from Unda DiGiovanni, Board Secretary, Park Hudson, to Bertina

Ceccarelli, dated May 17, 1995; Exhibit 5, letter from Bob Steinberg, Board President,

Briar Oaks, to Bertina Ceccarelli, dated May 17, 1995~ and Exhibit 6, Dear Normandy

shareholder letter. The state of competition in the New York metropolitan area multi-

channel video delivery market would revert to the state of monopoly that existed before

-- 4 - 0038
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Liberty began to offer its alternative programming services. Again, such a state of affairs

is not in the public interest

When the 18 GHz Order granted private cable operators access to the 18 GHz

band, the Commission voiced its conviction that the public interest was well served by

allowing competition in the video services marketplace through wireless cable operators.

The Commission said:

After carefully reviewing the record, we conclude that adoption of
this proposal, •.., will promote the public interest by encouraging competi­
tion in the video distIibution marketplace. The need for such action is well
documented. This Commission rece:ltly conducted a review of marketplace
developments in the video distnbution industry in which we concluded that
cable systems possess a disproportionate share of market power and,
therefore, are capable of engaging in anti-competitive conduct. In these
circumstances, competition provides the most effective safeguard against
the specter of market power abuse. As competition from alternative
multichannel providers such as second competitive cable operators, wireless
cable multi-point distribution services, SMATV systems, and direct broad­
cast satellite (''nBS'') emerges, we find that it would serve the public
interest to enhance their competitive potentiaL

Operational Fixed Microwave Service (Video Distribution System), 6 FCC Rcd. at 1271.

The Commission also said:

In conclusion, cable systems increasingly dominate the multichannel
video delivery services, resulting in criticism of the industry and complaints
of anti-competitive conduct. Although rival multichannel providers are
emerging in the marketplace, we recognize the need for action designed to
encourage these operators to enter the market and to increase their market
viability. To improve the competitive potential of alternative multichannel
providers eliglble to hold licenses in the Operation-Fixed Microwave Ser­
vice, we take action in this proceeding permitting the use of the 6 MHz
wide, point-to-point channels in the 18 GHz band for the distnbution of
video entertainment material. We also amend our rules to eliminate the
restriction on the number of channels that may be assigned for this pur­
pose. This action serves the public interest by encouraging the growth of
competitive alternatives to cable systems and by providing consumers with a
diverse range of video distribution service. In addition, the action taken

....
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herein furthers the best interests of the public by promoting spectrum
efficiency and increasing the flexibility of licenses

Operational Fixed Microwave SeIVice (Video Distribution System). 6 FCC Red. at 1272.

Furthermore, in its 1994 report to Congress on the status of competition in this

marketplace, the Commission makes clear that little has changed in the way of competi-

tion; cable is still king. Annual Assessment of the Status of competition in the Market

for the Delivety of Video Programming, 9 FCC Red 7442 (1994). In sum, the public

interest is well served by the promotion of competition by wireless cable operators in the

video services marketplace.

The Commission's action in opening the 18 GHz band to wireless cable operators

has achieved its goal in that it has stimulated competition to incumbent cable monopo-

lists. Liberty is competing head-to-head with Time Warner in Manhattan using the 18

GHz band. To compete effectively with Time Warner, Liberty must convert buildings

from Time Warner's service to Liberty's service after subscribers in those buildings have

elected to switch from Time Warner to Liberty. If Liberty cannot meet its potential and

existing customers' demand for its service, those customers will cancel their contracts with

LIberty and remain with Time Warner. As Mr. Tritter's letter indicates, subscnbers to

other services, as well as many non customers who have never subscnbed to cable will

also be denied a competitive choice.

A series of occurrences where LIberty fails to deliver its service within 30 days and

where potential customers cancel their subscriptions to LIberty's service will immeasur-

ably damage LIberty's business and reputation. Of course, it will also greatly damage the

Commission's ability to fulfill its goal of bringing competition to the video marketplace, at

... ...
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least in the short term in Manhattan where Liberty has expended millions of dollars to

install its system and repel Time Warner's almost constant assaults.

CONCLUSION

liberty respectfully acknowledges its unauthorized operation. In the future,

Uberty will install administrative procedures to ensure that service is not commenced

prior to Commission grant of authority to commence service. LIberty reiterates here its

request fot special temporary authority to operate pending action on the petitions to

deny.

Respectfully submitted,

LlBERTY CABLE CO., INC.

By
Howard J. Barr
[ts Attorney

PEPPER & CORAZZlNI, U-P.
1776 K Street, N.W., Suite 200
Washington, D.C. 20006
(202) 296-0600

May 17,1995

HJ8/de
c:\wp\1808\surreply.pld
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5-17-95 11:36

EXHIBIT 1

DF.cr.ARATtON OF l'B'rnR O. PRIgj

1, Peter O. Price., do hereby declare and state under penalty of petjury as follows:

1. r am Prcsidcnl of Liberty Cable Co., IDe..

2. I have read the forcgotng Surreply. with respc:a to statc:mcllts made in

the Oppclitian, other than those of which official notice c:an be taken, the faCIS comamed

therein ate true and correct to the best of my persaDal knowledge. iofonnation. or belief.

IIJ9/de
c: \\4)\'&Oft'V'r·lL...Z.~

•

•
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SENT B'(
iL 201 ~El7 ,"1

(

:;-17-95 11:46
• 'U iUFoI. T',"
~ :) ! { \ -

p~GE ,J2
20l3071~l}2 ;; ;1 .3

OECLJ\RAUON OF BEHRQQZ NQlJRNN

t. Bebrooz Nourafn. do hereby declare and state under penalty of pctjury HI

1. I .tll Dlccetoc ot EaJfne.edng of Ubeny Cable. Co., mG..

I ,have Rad thO'foregoing Surreply. With rCllpect to IUltc:m~nta made in

, the OPPoutlCJD, ocht:r thlen~ 0( whieh otTacinl notice can be taken. the facts contained
, ,

therein ate tIV lnd correct to the best of my personal knowledge, iDfurmatitm, or belief.

~aJ~~-
Bebtnoz NO In

'"~'i., ' ,
c:~\1to1\1oYr.i".Ot<

•

•

•
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Federal Communications Commission
1270 Fairfield Road

Gettysburg, PA 17325·7245

JUN 0 9 \995
In Reply Refer To:

9SM003

Howard J. Barr. Esquire
Pepper &. Cora:zzini
Suite 200
1776 K St., N.W.
Washington, DC 20006

Henry Rivera, Esquire
Latty Solomon, Esquire
Ginsburg, Feldman and Bress
1250 Connecticut Ave., N.W.
Washington, DC 20036

Re: Liberty Cable Co.
Requests for Special Temporary Authority

Dear Counsel:

File No.
708717
708778
708779
708780
708181
709426
711937
709332
112203
712218
712219
713295.
713296
713297
713300

Callsigns
WNTT370
WNTM210
WNTM38S
WNTTS55
WNTM212
WNTM212
WNTM212
(new)
WNTW782
WNTY584
WNTY60S
WNTX889
WNTM210
WNTL397
(new)

... ..
"

This letter requests additional information regarding allegations of misrepresentations
raised by Time Warner Cable of New York City nnd Paragon Cable Manhattan (collectively
"Time Warner") in its Response to Surreply filed June 1. 1995. These concerns are relevant

,.,7" I rnn" n~1 017' 7T
T "I T ...., -, t J ,n'-', >(", .,." I -, I



to the requests for special temporary authority ("STA") filed by Liberty Cable Co., InG.
("Liberty") referenced above. Time Warner has alleged that the affidavit submitted by
Bchrooz Nourain with Liberty's Surrcply contradicts an affidavit submitted by Mr. Noue-din in
the U.S. District Court for the Southern District of New York dated February 21, 1995. Time
Warner also asserts that the affidavit falsely indicates that transmission paths were
inadvertently turned on aftcr the filing of STA requests when in fact the paths were pI,aced in
operation in April prior to STA requests made on May 4, 1995. Accordingly, Liberty is
directed to explain the inconsistencies between the affidavits. Liberty is also directed to
provide the date each unauthorized path was placed in operation as well as the number of
subscribers currently being served by each new path. Further, Liberty is requested to address
the iSsue of whether there arc contractual or other barriers that prevent the subscribers from
electing to receive service from Time Warner or any other provider. Liberty's n:sponse
should be in the form of a further written statement of fact attested to in acc:ordance with 47
C.F.lt § 1.17.

Pursuant to the authority granted to the Commission by 47 U.S.C. § 308(b), Liberty is
directed to respond to these all~guLions within five dalys of the date of this letter. Liberty's
response should be directed to the Chief of the Wireless TelecommWlications Bureau and a
copy served on Time Warner. Any answer to Liberty's response shall be submitted no later
than five days from receipt of Liberty's response. If you have any questions regarding this
matter, please direct your inquiries to the undersigned at (717) 337·1411.

~~~
Michael B. Hayden
Chief, Microwavc Branch

cc: Arthur H. Harding. Esq.

,
" ..
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April 7, 19~2

€CE!V~C

APR 8 1992

F=CC MAIL SAANCt-.

TQ=698782S

EX'Pf\RTE OR LA.IE fILED
W. JAMES MacNAUGHTON. ESQ.

Attorney at LtllJJ
90 Woodbridge Center DrJV8 • Suite 610

Woodbridge. NeW J8r5aY 01095

Phone (908) 63+3;00
Fax (9081 63<4·H99

UPQI,r, IUIISS

Ms. Donna R. Searcy
Secretary
Federal Communications Commission
1919 K St=e.t, N. W., Room 222
Washinqtcn, D. C. 208S4 I

Re: Ex Parte Presentation I
HK Docket !leu 99='~ /
Petinitign 0: « cabl. 7el.yisioD

Dear Mme. Secretary

J~ 10. 1%5 12=4SPN ::...:s:;: ~. ~

Ht:\""l:l V t:U

'APR· a1m

FoCenI~ C:r.ma;cr:
Oftbcr"-~

0"-- .f ; '.•..,.. ~

Svstem

I all vritinq on behalf of Liberty cable Company, Inc.

("Liberty") to urqe the Federal cOlUlun1c:at.ions Commission (-..he

"Commission") to justify and defena to the Court in Beach

Communications, tnc. It al, v. fCC, 1990 U.S.App."LEXIS 3S11 (Karch

6, 1992) ("!eagh Communications") t."1e commission 's Report and Order

in '!b, Qltiniticn of A cable Television System, 5 FCC Rcd 7638

(1990) (the "cable Definition Rule"). Aa discussed in more deuil

below, the cable Detinition Rule is constitutional under ~. Equal

p%t)tection Clause and. the Commission shoulc1 make tnat case

tore_fully to the Court.

Liberty shares the cOncerns &lld trustration8 expressed by

t"le petitioners in Belch Communications (the "PetitionersCl
) about

local =equlation ot their operations.· Many suts and local

y T~e Petitioners in Beach COmmunlCltioni are owners and
opera~ors ot sa1:ellite master an~enna ~elevi:sion ("SHATV") sys'tems.

(continued..:L
No. of Copies rec'd'_.::IIrLr.--_
UstA8COE

- .J ._ "'_ ••• ' .. _-_ •. ........~~ v ...._t.-
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governments exercise their cable franchise powers to stifle the

competition provided by alternative technoloqies. However, this

problem will not be resolved by lettinq the court in Bloch

CommuniCAtions declare the Cable Oe£ioitioo aule unconstitutional.

Insteael, this problem will be exacerbated in the absence at the

Cable Definition Rule.

Reducinq oppressive local regulation ot "external quasi­

private SHATV" is best done by local, state and feeleral leqislative

action. It cannot be done by the Commission, qiven the constraints

~t 47 U.S.C. § 522(6) (B) (the ·SKATV ExaIIpt:ion"). Nor can the D.C.

Circuit Court resolve this problem in the context of the Beach

Communications case. As the Court recoqnized, the Petitioners'

claims of oppressive regulation are not yet ripe for decision.

If the Petitioners truly need. juclicial relief frolll

oppressive local requlation r they can and should pursue an action

under 42 U.S.C. S 1983 in the appropriate federal District Court

JAN lB. 1995 l2:49PM HA~
-e.:: P.B3

TO: 6987825

Ms. Donna R. Searcy
April 7, 1992
Page 2

:.'IliiIoI> ._.'"

~

tor vIolation of their First AIlendaent rights. That 15 the

appropriate jUdicial procedure to challenge the barriers to their

market entry posed by local requlation. a.u LJL.,. Century Fed.ral,

Ine. y. City ot palo Alto, 710 F.Supp. 1552 (N.D.cal. 1981).

• ( .... cont.inued)
Each Petitioner seeks to use cable to interconnect its.systems at
contiguous non-commonly owned multifamily properties. This
configuration, defined in Beach C01lUlunicat1ons as an "external,
quasi-private SMATV" system is a "cable system" pursuant to 47
U.S.C. S 522(6) and the Cable Definition Rule and thus subject to
lccal franchise requirements.
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'!'be COIUIlission has done a qreat deal to protect and

promote the dev.lopaent of altenative technoloqies by preemptinq

Satellite Coals,ion" Ine., 95 F.C.<:.2<1 1223 (1990) ("nCPM"),

a~t'd sUb. nom. New York State COmmission on Cable Teljyision v.

iu tD re Earth

J~ Hl. 1995 12:SePM 1:482TQ:6987825

Ms. Donna R. Searcy
April 7, 1992
Page J

lccal requlation that inhibits market entry .

F.C.C., 749 r.2d 804 (D.C. Circ. 1984); and In re Orth-o-vision, 69

F.C.C.2d 657 (1978) C"Qrth=Q-Vision-), recon. den. 82 r.C.e.2d 178

(1980), review den. sub. nom. New york State CQIIIIltn on cable

IAUyision y, F.C.C., 669 F.2d 58 (2nd eire 1982). AncI it is

understandable that the Petitioners want: the cc=aission' s

preemptive prot:ection to extend to their -quasi-private" systems.

But given the constraints of the SHATV Exemption, the Commission

simply cannot: give that protection, no utter how deservinq

Petitioners' case might be.

By the s_ token, the co_ission cannot now abandon the

preemptive prot.ection it bas previously extended to traditional

SKA1'V systema incluclinq those interconnected. by wireless

technologies. Insi:ead, the co1lJllission should protect the ga.in, it

has already a.chieved by detendinq the cable Definition RUle in

..

In addition, Liberty respectfUlly requests the
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FR'.."t1 : OM·II FAX

Ms. OOMa R. Searcy
April 7, 1992
Paqe 4

TQ:6987825 JAN 10. 1995 12:S0PN 1:482 0. as
,
, ,

C01lllission to join Liberty and the Petitioners in askinq Congress

to rewrite the SMAn Exemption to include Pet!tioners • ..quasi-

private systems."

A. Liberty Will Be Hurt It The cable
Definition RUle Is Declared
qnconstitutional

LiJ)erty beqan operations in the New York metropolitan

area in 1987 .a • traditional SMATV operator installinq and

operatinq s.telllte disb antennas at multifamily properties under

CODon control or ownership.- In 1990, the Commission proposed

allowinCJ SMATV operators to interconnect th.ir systems usinCJ 18 qhz

\,

microWave siqnals. ~ Hot;ig. of Proposed Buleaakin;, In R'

Amendmeni; of Plrt 9. ot the C01lPlissions Bul.s to Permit private

Video Distribution §YItIPS ot Video Entertainment Aqc'ss to 18 GHZ

BAml, PR Docket Ko. 90-5; Adopted January 11, 1990, Released

January 23, 1990 (the "Notice"). Liberty filed comments with the

Commissioft to support the use of 18 qhz to interconnect its systeJllS

and pointed out that such interconnection could arquably make its

entire operation a "cable system."

Th. Co1lUllission addressed this concern when tt adopted the

cable Definition Rule by providing that SMATV systems serving non-

* Some of these systems are within a single building and thus,
:":.1 tile tar:llinology of Beach Conugynications I 11 internal" systems.
Sone systems serve :nultiple buildings under common control or
ownership and are thus "Wholly privaten systems.

A943
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commonly owned multifamily properties are not "cable systems· When

interconnected by wireless teehnoloqies such as 1I1i.crcwav.. &t

Cable Definition Rule at 1: 6-11. Shortly after the adoption ot the

Cable Definition Rule, the cOJUUssion authorized the use of 18 9'hz

~~".,~'"~"'~""" ..,

TO: 6987825

Ms. Donna R. Searcy
A?ril 7, 1992
Page 5

to interconnect: SMA"" syst811S.

Ii=N 10. 1995 12:S1PM t1~

sa Report and OreSet, In RA

Amendment ot part 91 of the commission. Rules to permit Private

Video pistribution SVs1;eu ot Video Entertainment Acees. to 18 GHz

Jawl, PIt Dockat. Ko. 90-5, Ad.opted February 13, 1991. Th.se two

decisioftS e.tablished. the leqal framework Which eneouraq.d SHAN

operators to expand and interconnect th.ir operations uainq 18 qhz

microwave.

In 1991, Liberty ceqan interconneetinq SHAXV systems at

many non-eOJlDllonly owned lIlultitamily properties usinq 18 qhz

equipment. Indeed, this confiquration has bee011. the very essence

and heart: of IJJ:>erty's business with a significant investment of
!

time, enerqy anei lIoney. To data, Liberty haa recaived. aiqht (8) 18

qhz licenses and is preparinq applications tor many mora. Liberty

made its commitment to 18 qbz in reliance on the Cable Definition

Rule that Liberty's 18 qhz operation is not a "cabl. syst••• M

But now the cable Definition Rule may be vacated in its

entirety if the Commission does not justify it under the "rat1onal-

:·asis" test. In j)each communications, the Court said:

At this point, it appears that the distinction
in the Cable Act between external, quasi­
private SMATV and the exempted facilities may

A944
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Ms. Donna R. Searcy
April 7, 1992
paqe 6

"iol&t8 th8 minimal .equal-protection test. As
noted below, we will direct the FCC to
consider whether so.. "rational basis·
justities the distinction. It the FCC is
unable to prcwide a "rational basis," then we
will decide without more that the cable
Definition Rule violates the equal protection
cOJlponent of the Fitth AJlend1aent. However, it
ttl_ FCC does t'Urnish a "rational basis, It and
we conclude the cable Defin!tion Rule
satiSfies the mini_l test, we will neeel to
consider Whether a heiqhtened scrutiny equal
protection challenqe is ripe.

lsi. at p. 15.

It the COllUllission does not justify the distinction

between Petitioners' "quasi-private" SMATV systems and exempted

systems, then the Court will declare the entire Cable Oefinition

Rule unconstitutional. In that event, the proper interpretation of

the SHATV Exemption becomes very unclear. Liberty is concerned

that this uncertainty could inhibit the development of 18 qhz and

ac1versely affect its business. Accordingly, Liberty urges the

Co_i"s10n '1:0 defend the cable Detinitian Rule to the Court in

Beaeb Cgmmunications.

.
B. There Are Valid. Reaaons To SUpport

The Distinctions In 'l'he cable
Definition Rule

JUdge Mitva, in his concurring opinion in Beach

Communications, set forth several coqent. reasons why the Cable

.. D~!'i:1ition Rule meets the "rational basis" standard under the Equal
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Pro~ee~ion Clause. Liberty's experience has been consistent with

a~ of JUdqe Kikva's observations.

Judqe Kikva s~ated that the dis~inctions in the Cable

Definition Rule are -a reasonable way to promote the development at

non-physical video delivery systems. - Be,ch Conunication" IsI. at

delivery systeu" at a nWllber of locations throuqhout the New York

metropolitan are'. Those systems consist of either satellite or

microwave receivinq equipment installed at various "cCl1lJlonly owned"

multifamily properties. Liberty frequently has the opportunity to

use i t:a existinq antenna reception s1ta to serve eontiquous

multifamily properties Which are under different ownership. The

contiquous multifamily property could be wired directly from the

established recep~ion site without crossing pUblic rights-of-way.

As a practical uttar, Liberty has! two choices for

providinq service to the contiguous property in this circ:wu'tance•

JAN 18. 1995 12:S2PM ~82m:6987825

Liberty currently operates several "non-physical video

Ms. Donna R. Searcy
April 7, 1992
Paqa 7

p. 20.

,." .

.'

.
The tirst option i. to deliver service to the reaic1ents in th.

contiguous property usinq -, non-physical video delivery systea",

1.e. 1nstall new microwave reception equipment at the contiguous

property and transmit siqnal to the property trbm an established

reJIo~a transm.lssion site (the "Microwave option"). Or Liberty

could strine; cable from the property 1t already serves to the

contiguous property (the "Cable optiona , •

•
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MS. Donna R. Searcy
April 7, 1992
paqe 8

If cost at the equipment were the only consideration,

then Liberty would chose the Cable Option. However, under the

Cable Definition Rule, the exercise of the Cable Option alao means

sUbjectinq the two properties wired toqether to local regulation as

a "cable system. II· However, under the Cable Definition Rule, the

Microwave Option is the better economic choice because it avoids

state and ~ocal franchise requirements altoqether. Accordinqly,

Liberty will expand its system to contiguous properties by usinq

"non-physical delivery systems" because of the distinctions in the

Cable Detinition Rule-between "quasi-private" and other exempted

facilities. Liberty's experience is that Judqe Mikva is correct.

The distinctions in the cable Definition Rule do encouraq. the use

at "non-physical delivery systems."

There is also another factor favorinq the Microwave

Option-the control exerted by multiple property owners over the

ca1)la Option. When Liberty installs an SMATV system at a

multi~a.uy property, it usually asks tor the ric;ht to serve a

contiguous property with cable. That riqht is frequently withheld

and subject to later neqotiation when the opportunity to provide

service to the adjacent property presents itself.:~Thus, if Liberty

were to exercise the Cable option, it would in most cases, need the

pe%1lli.ssion of ~ property owners to install a '!quasi-private"

* Under New York law, this regulation does not become
pa.rticularly onerous until the "cable system Cf has more than 1,000
subscribers. sn Executive Law § a13 (2) .

A947
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TO: 6'387825

~ts. Donna R. Searcy
April 7, 1992
Page 9

SHA'l'V system. These mUltiple owners bec01Ile, in effect, a "quasi­

private franchisinq authority." Liberty does not need the consent

of . a "quasi-private franchisinq authority" to exercise the

Microwave Option.-

As JUclqe Hikva noted, one of the express purposes of the

federal Cable Act is to "assure that cable systems are responsive

to the needs and interests ot the local community." "7 u.S • C.

! 521(2). This interest transcends the ownership of the property

beinq occupied to provide video services--be it public air waves,

public s1:reets or private property. And, in Liberty··s view, it is

the interest of the people who comprise the cOllUllUnity, not the

property, whicb is paramount.

Federally requlated video distributors, such as SHATV and

MMDS, approach the people in the community trom the air waves.

Locally raqulatad video distributors, such as traditional cabl.

companies, approac:t1 the people in the community trom the streets.

SUbscribers in sinqle family hODles, which directly abut on both the

air waves and streets, can choose for themselves which ••rvice to

• Liberty's microwave transmission site is on property owned by
~ Liberty affiliate and thus no pe~ission to transmit to other
oS i. tes is needed. Moreover, it has been Liberty I 5 experience that
:';,.ndlord I star 'Zicrowave transmission site leases have no interest
:.r.. controlling t~e location of receive sites

almost everyone lives in mUltifamily housinq.

taka•
..... But in New York City and most major metropolitan areas,

And the urban
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Ms. Donna R. Searcy
April 7, 1992
.P~ga 10

TO: 698"7825 IAN le. 1995 l2:S3PM ~ P.ll

resident is typically separated from the public streets or pUblic

air waves by privata property owned by a third party--be it

lan~lord, co-op or condo bearet.

In the absence ot any qovernment regulation, the thi.rct

party landlord has absolute control over whose cable qoes on the

property. Thus, in the absence of qovernJllent requl.ation, the

landlord-aetinq alone or as a part of a "quasi-private tranchisinq

aUthority"-has absolute control over whether federal or locally

rBqulated video services reach the residents of the buildinq. To

promote the interesu ot the residents, it is reasonable to s=ject

the landlord •s control to some form at qovermaent r89Ulation.

Loretto y, Teleprompter Manhattan CAfY CQrp.1 458 U.S. 419, 102

s.Ct. 3164 (1982).

Furthermore, and to avoid confUsion, a lin. needa to be

drawn someWhere on th. lancllords' 'property to clarify the division

~et.w.en local and federal requlatory authority over the equipment
.

installed aD. the property. Drav!llCJ sucb a line reasonably promot..

tla national policy" on video distributors and allocates

responsibility between ""'d.ral, State and local authority.- i!Jl

47 U.S.C. § 521(1) and (3). For purposes ot the Equal Protection

Clause, the dividinq line need only reasonably prolllOte one or more

cf the purposes ot the federal Cable Act inclUding -the needs and

i.nterests of the local community" and assuring "the widest possible

diversity of information sources.· ~ 47 'J S.C. § 521(2) and (4).

A949

..

...



TQ:698782S

~~. DonnaR. Searcy
April 7, 1992
Paqe 11

8ath the SKATV Exemption and Cable Definition Rule use a

very simple diviclinq line which promotes and balances the multiple

~urposes ot the Feel.raJ. Cable Act incluelinq local concerns tor

consumer protection and national concerns for cliversity of

5L.-,,1ce.. '!'hat clivid.inq line is the number of owners (or manaqers)

.."hose consent is needed tor cable installation on mUltifamily

properties. If the consent of more than one Dlultitaally property

owner (or manaqer) is needed to install cable on the property, i.e.

a uquasi-private. franchisinq authority", then local community

interesta are sufficiently implicated, e.q. coftSWler protection and

construction issue., to warrant clefininq the installation as a

But it the consent ot only one multifamily

property· owner (or 1IAnag'er) is needed to install cable on the

property, then the purpose ot "diversity ot services" is promoted

by subjeetinq that syst:em to the preemptive protection of federal

regulation.

CODg%'8U coulcl have said that only the federal qovernment

may requlat~ cGIe installations on multituily properties. • Given

the current CoaiasioD policy on preemption, such an allocation of

power woUld allow SMM'V companies to serve entire city blocks

• Indeed, CODqresa considered then rejected extensive federal
regulation of cable installations on mUltifamily properties. ~
Cable Investments, Inc, v, Wool19Y, 967 F.2d 151 (3rd cir. 1989).
Or Conqress could have included 5in91e family planned unit
developments and mobile home parks in the SMATV Exemption.
Rovever, that issue is not betore the Court in Beach communications
and needs no comment by the Commission.
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;.rithout a franchise. But clearly, larqe numbers o~ people and

property in urban comaunities woul.d be a~~.ctad by such systems and

leqitimata local control over consumer complaints and construction

standards would sutter.

'rhe Equal Protection Clause simply does not require that

only the federal qovernment can requlata cable installations on

mUltifamily properties. It has long been recoqnized that local

government can regulate the use at private property wnen that use

affeci:s other property or residents in the cOJIIIlunity.

Nor d~es the !qUal Protection Clause require that only

s1:ate anet local qovernment regulate cable inst:allations on

mulUfuUy property. SUch an interpretation would severely limit

the power of the federal qovernment, actinq through the commission,

to promcta competition and diversity to traditional cable companies

by.licensinq and protecting alternative te<:hnoloqies.

stated metaphorically, the COIIDIlission has a.lways

encouraqec:t -cherry pickinq- by MDS and SMA~ operators to proaote

competition with cable companies. ~ orth-o-Vision ami !SCOK.

But once the "cherries- start qettinq plUcked in bunches, then the

interests o~ the local requ~a.tors and competinq cable companies

take on qreater importance because more people and builcUnqs in the

community are affected. It is quite reasonable for Conqres& and

~he Commission to tell Petitioners that tney must pick the
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"cherries- one at a time.· This may be unpalatable to Petitioners

but it is not unconstitutional.

Given the recoqnized intertwininq ot federal and local

·::oncerns in video distributors, Conqress can allocate power between

the two. The SHA'tV Exemption" and cable Definition 'Rule does so in

a fair and reasonable .anner when the video distribution 5YSt.. is

installed on multifaaily properties.

Thus, Liberty cannot aqree witil Petitioners' claim that

the intenst ot the local COJUNDity in reCJUlatinq cable teleVision

* The Commission has never extended its preellptive~protectionot
alternative technoloqies to include systems installed at
multitaJllily prepert1es under the control or ownership of more than
one person. The Commission has always been clear tha.t such systems
tolust comply with local franchise requirements, if any. See In Be
Cable Dallas, 93 F.C.C.2d 20 (1983),

Liberty's view, Petitioners have an absolute Pl~ Amendment ri9'ht

to inStall and operate their quasi-privata SMATv systems simply

with the peraission ot affected property owners. Any local

requlation wlUch prohibits or substantially int&rteres wi~ quasi-

-
is limitad solely to the occupancy ot local streets. suCh a narrow

".fiew would mean that local regulation of cable stops at the

-::urbside-e proposition without support anywhere.

That i. not. to say that local qovernment can use its

control over public streets and private property to frustrate the

development: ot quasi-private SKATV' syat_. Far from it. In
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privata ~ operation is unconstitutional and should be

cballenqed in the appropriate proceedinq.

But that is another lawsuit tor another day. It is not

a problem that can ba resolved in the Belch communications case

particularly qiven the lack of specific facts. For "example, it

Petitioners installed quasi-private SHATV systems in New York, they

would not be subject to any significant burdens of state regulation

beyond consumer protection and construction Mtters unless and

until they had lIOn than 1,000 subscribers on the system. .bA

Executive Law S 813 (2). In so.e unincorporated areas ot the

Southwest, "cable franchising- consists ot a road crossing permit

fro. the county road cc.aission.

Thus, it would be preuture for the aeAc!? COAUDiCAtioQI

Court to engaCJa in a ·strict scrutiny" analysis of the cable

Oefinition Rule as it is unclear wIUlt precise bard.s a quasi­

private SJfA1'\' aystaa haste enclure in New York or elsewhere.· 'l'he

resolution =the Petitioners' probl_ of overrequlation 11_ in a

constitutional challenqa to the ottendinq loCAl I requlatlol1 on First

* It is doubttul whether Petitioners even have st&ndlnq to raise
an equal protect101l claia applyinq the "strict scrutiny- standard.
The qravaJlen o~ Petitioners' cOlIplaint is that their aquasi­
private" SHAW systems are defined as "cable systems-· and thus
SUbject to burdensC1le local franchise requirements. EVen if true,
the source of Petitioners' injury is the imposition ot burdens by
local qovernment--not the distinctions drawn in 47 U.S.C.
§ 522"(6) (D). ~ pirect Satellite cOMunications, Inc. v. Board of
Public utilities, 615 F.Supp. 1558, 1565 (O.N.J. 1985).
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