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Pursuant to Section 1.1206 of the Commission's Rules, an original and one copy of
this letter and the attachment are being filed with your office. If you have any questions
concerning this submission, please contact the undersigned.

Sincerely,

Attachments



Building The
Wireless Future

July 23, 1996

The Honorable Reed E. Hundt
Chairman
Federal Communic;ations Commission
1919 M Street, NW, Room 814
Washington, DC 20554-0001

Re: Ex "... PNeentatIon
CC Docket No. 95-185 (Interconnection Between Local
Exchange Carriers and Commercial Mobile Radio
Service Providers) and CC Docket No~ 96-98
(Implementation of the Local Competition Provisions in
the Telecommunications Act of 1996)

Dear Mr. Chairman:

CTIA
Cellular
Telecommunications
Industry Association
1250 Connecticut
Avenue, NW.
Suite 200
Washington, D.C. 20036
202-785-0081 Telephone
202·785·8203 Fax
202·736-3256 Direct Dial

Randall S. Coleman
Vice President for
Regulatory Policy and Law

CTIA has submitted for your consideration a number of White Papers addressing the
issue of LEC-CMRS competition, and the crucial role of interconnection in realizing national
wirel.ss competition policy. For your convenience, the attached compendium has been
pre~red. drawing together the essential documents reflecting CTIA's analysis and position
on LEC-CMRS interconnection and compensation.

These papers make it clear that, in spite of the apparently pro-competitive posture of
some ..... regUlators, a national policy of dynamic telecommunications competition -
inclliHllingWil'eless carriers -- cannot depend on state regUlators for implementation. Evenreg_.rs who recognize the pro-competitive and equitable nature of "mutual traffic
e~N (also known as a "bill and keep" or "reciprocal termination") and either order or
~ Iucharrangements for LEC-CLEC interconnection, will not approve LEC proposals
of' IirnUi,arrangements for LEC-CMRS interconnectio·n. Such refusals are inexplicable
othtf!l ..... as "turf"-driven decisions, and constitute a direct challenge to the ideal of a
tettttilOlltJic&lIy-neutraI, competition-driven telecommunications marketplace.

,.the papers make clear, the Commission possesses the jurisdictional authority to
""'ill.,establishment of an equitable and pro-consumer policy throughout the United
.... 'ndeed, only the Commission can insure thi, result by retaining the federal
~ry scheme for CMRS and by establishing a nationwide policy favoring LEC-eMRS
il"ll!lfClionnection and disfavoring excessive LEC interconnection rates.

~
relYI

~~~t..--~
dalrS. Coleman
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TELICOMMUNICAnONS COMPETITION:
IN mE MIDST OF PLENTY, IT'S UNDER ArrACK

Everyone f'eCOIIIiats the VIIue ofCOIIpItitioD. COftFtlSS, COIllUJll«S, business
u.'S, investors, II1CI wiI ..... .-vice proWln recopize that competition generates
IftbtdaWe IIId innovatiYe products and .-vices to meet conamter needs. The ability of
wireIeII teIeconununieIa carriers to oar such competition is being systematically
URdermined by those with whom wireless cani«s would compete as well as the same
public service commissions which should be encourIIIins such competition.

.A HISTORY OF IGNOItING PltO-COMPETITIVE POLICIES

For 12 years, the localexcM8le cwrien (LBCs) have ipored the FCC's co-
carrier policy tor witel. proWlers - to compeMate cellular companies for
......... cds~ on the networks. At the same time, these same LECs
have insisted upon coIIectina precillly sueh claMps for terminating calls originating on
wireless networks. In some instances, the LEes have extracted trom wireless carriers and
CUltomers IUrciaraes hiIh .. 16 cents a Minute. Even tile .v..... per
.iHte LEe t cia -3 cents ••iDute - is _ till" the actual cOlt
01 terIIIiRatilll this traftk.l

The FCC has repeatedly ruled that wirelels-LEC interconnection relationships are
CII'rier-to-canier relationships, and has emphuized that "we will judge the appropriateness
ofthe Jiven IlITa1lpIReftt using as a pide the exiItina compensation agreements of
COftIIeCting BOCs and [independent LECS].,,2 Thole aareements generally create a mutual
obIiptjpn to terminate the other's traftic It no __ (called "bill and keep"). During the
ten years prior to P.... ofthe Telecommunications Act of 1996, the LECs never lived
up to this co-earrier treatment ofwireless providers, the states never held them to that .
standard, and the FCC did not enforce its policy position.

THE STATES RULE ON CLECs BUT IGNORE WIRELESS

The state PUCs Iftd the District ofColumbia have not helped address the anti
competitive interconnection~ impoted on wireless carriers by wireline
carriers. Even the states that are adoptiRg pro-competitive telecommunications policies are
Iimitins their reICh to new Mold (or fIber-bued) companies. These "competitive LECs"
or "alternative LECs" (CLECs or ALEC.) are benefiting from the recaption that
interconnection produces benefits for both new entrants and incumbent LECs (ILECs).

llleply ConuRents af'T.RACER., CC Docket No. 95-185, Bled March 22,1996, at p.ll
'lDeckrattwy RlIllllg, TIle Need to~C~tIoIt MIl FlfkiMt U. ofSpect1'llmfor Radio COIIIIIIOn
CtJrrle,. &rvices, No. CL-379, 63 RIl2d (P.tF') 7, 22 at,.. 49 (1917), aft"d aDd clarified on recon., 4
FCC RaJ. 2369 (1919). S. alIo Repon ad~,.. eel"'..COIIIIIfII1IicatiOllS Systems. CC Docket No.
79-318,86 FCC 2d 469,496 (19'U), recon., 89 FCC 2d 56 (1982); FCC Policy Statement on
IlltercoMection ofCelllila,. Systems, 59 RR (P.tF) 2d 1276 (1986).
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As a resuh, theIe poIicyIMkers Ire~ proceedinp that estabtish or encourage
reciprocal COIIIfJedf.sion by CLECs and B..!Cs for the tel nlitlltion oftraftic oriJinatinI on
each others' networks. IIId at much lower~n rates - either biD and keep, or
a ftaction ofcurrent interconnection chII.. applied to Commercial Mobile Radio Service
(CMRS) providers.

N...e.Iy, ia 17 tIltH .S!:••ii~••~::;;••:~··
pnaediap lutve ,.. or callfemia Arizona
appreved for cue and ConnectIcut Colorado
)LEe iaeere.a tlaat Mlchtpn
av oldie Ohio
~ LEe. ella.. Oregon
eMItS prev"'" ad are
neipnal.' Alld ia ....... T....
witII ewer ,. •••• ....itHtI, VIfIinIa
tile nate PUc. ""lid ...
Itave .'1......, of"-tal traIIk ......," ... 1'IIdpnaI ......tien,
• wbich the ell'edive te ,.hI by both CLEC. and !LEC. for terminatiDl10caI
trafftc is zero.

YET EWN THESE PRo-COMPIE11DVE STATES ItAVI: IGNORED

LEC-CMRS INTDlCONNECfION - SoMETIMES TELLING WIRELESS

CARRIERS THEy HAVE No JUJUSDICTION
..

By limiting themselves to adopting rules for LECs that only address CLECs (and
lower their iDtercomection costs), these PUCs are ..... wireless COIIIIJ!Idtors at a
JWked dipdyet.. Wireless pays an aVerl8e of3 cents per minute to interconnect with
a LEC, while in every state which has recently acted, CLECs pay less, or pay nothing.

In COftMCtieut, for instance, the state DPUC argues that it cannot regulate LEC
CMIlS intercomection because the 1993 amendments to the Communications Act made
nwu1ation ofwireless entirely an FCC responsibility, and removed state authority.3 The
wireless industry does not fault such an interpretation ...: but it meanS that the FCC MUST
tDI this reaaJatoor void.

MOVEMENT By THE STATES To RE-REGULATE WIRELESS

In its cleeision not to replate LEC-CMRS interconnection, the Connecticut DPUC
teIepaphed its real intentions. In its order providing for initial bill and keep, and possible
later mutual cash compensation, for CLECs and ILECs, the DPUC refused to

3 Omnibus B\Idtet Recoacitiation Act of 1993, Pub. L. No. 103-66, Title VI, Section 6002(b) (OBRA).
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extend similar trtMn" to wireIeII~ - IIInS for .at' cwtiIwinp as
Q BCS - .. • t tp r t ,it tD 77'7 of dntjg= (rate tIrifIina, entry
certification, annual ..requirel ts, etc.) that COf9WS uc:I the FCC preempted (and
the courts .,eed) as uMeCeSSaJ'y and burdensome." The DPUC declared that:

In the -.....e of authority to iRIpoIe local service obIiptions and
~ on wireIea carriIrs, the Depeatnliftt will not authorize
mutual COIIIpIIIMtion~ SNET Mel IUch carriers. Unless and
until a wi carrier seeks certiftcltion in Connecticut as a CLEC,
such w carrier is limited to the mutual compensation provided
for by federal law and the rules and replations of the FCC, i.e.,
compensation for interstate traffic.5

Even when wireiess providers and LEes are able to reach aareements on
compensation~, and recopize that the proper juri_ctian for these
......ts is federal, the states have ..,peel in to aaert control. Ameritech and
Southwestern BeD Mohile Systems reached a mutual compensation agreement in March
1996, which they recopized as "not entered' into pursuant to a request for interconnection
under Section 251(cX2) ofthe TeJecommunic:lIt Act of 1996 ... and [which] does not
require approval by a ItIIte commillion .... Section 252(3) oftile Act."' But, under
praaafe from the Illinois Commerce Commiuion, the two parties to the aareement
deleted their stipullltion as to federal jurisdiction, and were forced to submit the revised
aareement to the state commission for approval.7

Ifthe FtC cloes not exert its federal authority it puts the CMRS carriers in a
Catch-22 situation. They can accept the unacceptaltle status quo, or they can
''voluntarily'' submit themselves to re-regulation by the states.

STATE INACTION CAUSES Loss OF IMMEDIATE CONSUMER BENEJilTS

There's a bitter irony in this -- the state .,...aes that are supposed to advance
competition are adoptiftl policies with. the opposite result. The District ofColumbia and
states like Connecticut have used their authority to establish repletions that discriminate
apinst carriers, disreprding the consumer interest in innovative and affordable wireless
services.

4s. e.g., Petition oftIw C~Cflt DIptII.rJJIII ofPrIbIic Utility COIfIfo/ to Reklin R.ltdory ConII'o/
oflIN ...of""....,. c..-.~ PmWtlIn I" *'SttIfeofC~t. Report tJIId ONIer. 10
FCC JtaI. 1025, at 7055-7057 (l"S),lfIrd'" ,..",. CONNECTICUT DEPARTMENT OF PUBLIC
UI"JUJY CONTROL v. F.C.C., Docat No. 9S-4U_, (211 Cir. Mardl22. 1996).
sDecl6ion. DPUC.'-il.ti.....W......... CGIIIp'RMiou Plans, Docket No. 9S-04-04,
s.,11••r 22, 1995. at ,.16 (C•••C1iDIt~).
6AaN-t Betwoa ........... SOUTH'WI!STI!It BELL MOBILE SYSTEMS for Mutual
eo.,...._ for Loc:II c.IIiII in 1I1i..... Narcb 22.1996, at Sec:tion 7.1
'See Leaer 1iom 1'botMs E. Wheeler, rnA, to the HononIbIe It.eed E. Hundt, FCC.lune 7. 1996. at p.3.
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While alterRltiw wireline competition will cIeYeIop over time - witWM is here
JID!. In most states, CLBCs still have to build out tkeir systems and begin to develop a
broad customer bale. In contrast, wi.... carriers already have substantial systems in
pIIce and rapidJy expIIICIiDa numbers ofsubscribers. Indeed, over 13% ofthe American
public now uses wireless service.'

The COIIII.IIMI' Federation ofA.-ica..noted that the institution ofbill and keep
DItiondy would pro4uce an annual avinp to wireless customers in the ranae of$l
billion. And it would speed the day when wireless can compete head-to-head with local
wireIine telephone service.

The I.cI for ftderat wireless policy was reiIItbrced on June 25 when the mayor of
the District ofColumbia vetoed ameuure that woukI have opened the city's 5350 million
locII telephone nwket to competition. AmazinIIy, the mayor's rationale for the veto was
his desire to give the local Public ServiceC~ lID power to reaulate the
business activities ofits IIW The l1Ii...... actioDs ofthe Mayor and the
actions ofsome state PUCs send a clear that when left alone, the District of
Columbia and some states wiD thwart the intent ofConJreSS to create competitive
telecommunication markets.

WIRELDS SERVICES Au PuNDAMDITALLY INTERSTATE SERVICES 

WHICH STATE REGULATION THREATENS To UNDERMINE

By tIlfK very nature, wireless telecommunications are interstate. Radio waves do
not recognize political boundaries, wireless carriers operate across state boundaries, and
wireless markets are interstate in nature -- both by design (with respect to PeS) and by
evolution in response to consumer needs (with raped to cellular). Over 9()O./o ofthe
American public lives in PeS MTA license areas which are mult1state. The re-insertion of
state regulation into winess-LEC relationships rilb destroying the vision ofa nationwide
telecommunications policy dedicated to promotina consumers' interests through
competition - a vision that was at the hart ofthe 1993 Communications Act
Amendments and that was not changed by the Telecommunications Act of 1996.

The new PeS competitors have announced their intention to offer seamless service
over multistate J'eIions. They have been particularly critical ofthe impact ditfering state
PUC interconnection rules and pricins would have on their businesses, particularly their
marketing, on top of the Jona delays they would face ifforced into the state
interconnection process: private negotiations with LECs, appeal to state PUCs, and final
appeal to US courts.9

COJIIf8SS speciftcaIIy preempted state ......ion ofwireless in 1993, which it
perceived as threatening to undermine competition. Between 1994 and 1995, the FCC

• See U.s. Wireless bldrMtty Survey Results:~ TbaIl9.6 Million Customers Added in 1995, CI1A
....., Mardl2S, 1996.
9 Public Statement ofDaniel Riker, CEO, Pocket Communications, JUne 25, 1996.
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COftcIucted seven~.....~ to it by the states and by
wireI.. .mce provicIIn, and concIu4ecI that the had not cIemonItrated that their
,.kion ofwirel_ WII'e neceaary to protect the conanner interest. IO But the
"""ory impulse - or the """01'8' desire for a place in the sun - is hard to restrain.
Connecticut's retaliation apinst wireless providers is an example oftbis.

In implementinl Con......' mandate, the FCC concluded that: "Success in the
1I18J'ketpIace ... should be driven by tec:hnoloP:al innovation, service quality,
competition.-based priciRa decisions, and reIpOIIIiwMss to consumers' needs -- and not
by strategies in the f'IIUIatory arena.,,11 But the FCC and the states may force wireless
carriers to return to the reauJatory arena, where the replators - and not consumers -- will
make the decision ofwho can compete in the marketplace or will perish in the hearing
room.

THE FCC HAs JURlSDlcnON OVBR WIBLESS SERVICES - IT MUST NOT
DRop THE BALL

Conpea has ............ a sotid &IId ..._ basis for PCC jurisdiction over
wireless carri«s ..winless .-vices, predicated upon the m.rences between those
services and traditiOft&111ftd1ine telephone services and their fundamental technologies.

Bued on its pIenIry jurisdiction under Section 332, which was not repealed or
amended by the Telecommunications Act of 1996, the FCC made a strong proposal on
CM'R.S-LEC inten:olllleCtion in DecemtMr of 1995. Faced with a firestorm QfLEC
lobbying, the state PUCs have switched gears and claimed that they should and do have
jurisdiction over wireless-LEC interconnection. And the FCC is reportedly rethinking its
position as weD.

It is under e that one II'OUP ofrepIators will be sensitive to the interests of
another group of lators. But "turf" is not a sound basis for public policy, and an
unwise and unneoe••ry summder ofFCC jurisdiction over wireless telecommunications
to the states would be disastrous, not only for the wireless industry, but for all
telecommunications consumers.

The state commissions have .....". demonstrated their unwillingness to implement
national policy, even with pidaDce fi'om the FCC. The FCC's interconnection policies
.ar.dy state that wireIeu carriers are entitled to mutual compensation with LECs. It
made these rulinss in 1981, 1986, 1989 and 1994.12 But it has never effectively enforced

I°See e.g.• Report tad lJIWr. 10 FCC Red. 7025, at 7055-7057 (1995).
JIg FCC Rat. 1411, at 1426 (1994).
128ft Report fIIId 0rWr. CeIhtItr COIIfIIIfIIfic«iotrs $y8JelllS. CC Docket No. 79-318.86 PeC 2d 469. 496
(1911), reeon., 19 FCC 2d 56 (1912); FCC Policy~tonllttercmmectiOlt olCe/lultll" Syste1llS. Sg
RR. (P.tF) 2d 1276 (l9t6);.DecllJnltory R.lilf6. T1te Nee4 to ProMote COIJIPetitiOlt and EjJlcieltt Use 01
Spect1wIIfor Rodlo COIIIIIIDn CtII'rler SttrWcu. No. CL-379. 63 RR2d (P.tF) 7. 22 at para 49 (1987),
aff'd tJIId clarified Olt reeon., 4 FCC Red. 2369 (1989); CMRS Secoltd Report tJIId Order, lit the Matter of
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this poticy, and the __ have never~ with it. A toothless restatement ofthat
policy - or • outriIIIt IUI'nRCIer ofjurilMliction to the states - is &uitIess. It is essential
that the FCC assert federal jurisdiction, recopizina the interstate nature ofwireless
services.

At their best, policies are aD over the IMp. In filet, the attached map shows
that state~ haw the mIp ofthe US • patchwork ofinconsistent
~. How will co-..mers - and how will providers - be able to reconcile the
impact ofdillimilar rate ....l8tions ICI'OII their ImIkiItate wireless service areas? The
FCC alone CIR eItIbIiIh • uniform MticJnaI·policy for the wireless industry and wireless
conanners. That policy may ultimately mirror (or be mirrored by) the roles and timetables
governing wireIine NrVices, but it is and must be baled on the entirely separate legaJ
authority the FCC has under Section 332 ofthe Communications Act and it must establish
federal authority as the final arbiter.

"""'"ttltlon of&ctions 3(,,) Qlfd 332 oftlte COIffIfnIIficotions Act, 9 FCC Rat. 1411, 1499 para. 232
(1994).
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A BoLD POLICY IS TIB BEST PoLICY:

RECIPROCAL TERMINATION Is PRO-CONSUMER AND PERMISSIBLE

In December 1995, the FCC tentatively concluded that "reciprocal termination"
"represents the best interim solution with respect to [LEC-CMRS interconnection]." I The
FCC noted that this solution is (1) administratively simple, (2) prevents the abuse ofmarket
power by LECs, and (3) is economically efficient.2 In fact, reciprocal termination is all of .
these things, and more.

RECIPROCAL TERMINATION OFFERS To CUT CONSUMER BILLS

The leading business and residential consumer organizations support the FCC's LEC
CMRS reeiproeal illtereoDlleetion proposal because it offen 64silBifteant con....er
benefits" in the form .flower prien to cens.... aDd the ."ation of~he lalllest
c.rrent regulatory barrier to the rapid growth of PeS senrice" and to "wireless
competing with local wireline senrice.,,3

The C·nz.' « 'tin of ATprill (CFA) recently said: "The c.rreat
co_pellsation ....e fer tra. n:dua.. is tile IDOlIt ..ti-eon.Bler, anti-co~e
model and is a remaining ves"e of monopoly control over the local network.'

The I-ES··..d-8
s $ reID Apr.'?, fer CMt ..ted wi &I.....

..(TRACER) observed in its Reply Comments: "for c.-petition to be s.ccessful it
is essential that rational interconneeDon polkies be adopted. If new entrants are
burdened by unnecessarily high interconnection costs, competition will effectively be
precluded from providing any meaningful downward pressure on rates."s

The latereetjepel Cg Aur." said on June 25: "Failure to
enaet this proposal would cost business and residential wireless COBsumen hundreds of
miHions iD aDDual savin,s, [and] seriously delay the advent ofwireless competition for
local telephoneservice.". .

INotice ofProposed Ru!e",aking, Interconnection Between Local Exchange Carriers and Co",,,,~rcialMobile
Radio Service Providers, CC Docket No. 95-185, released January II, J996, (LEC-CMRS Interconnection
NPRM), at para. 60.
2Id at para. 61 (in particular, this solution is efficient when (a) traffic is balanced in each direction, or (b) actual
interconnection costs are so low as to produce little difference between zero and a cost-based rate).
3Letter from 'Brian R. Moir, International Communications Association, Brad Stillman, Consumer Federation of
America, Arthur A. Butler, TRACER, and August Saimen, Information Technology and Telecommunication
Association, to Chairman Reed E. Hundt, and Commissioners James H. Quello, Andrew C. Barrett, Susan Ness
and Rachelle B. Chong, March 26, 1996 (emphasis supplied).
4Statement of Bradley Stillman, Telecommunications Policy Director, CFA, June 25, 1996.
sReply Comments of TRACER, CC Docket No. 95-185, March 22, 1996, at p.2.
6ICA Press Release, June 25, 1996.
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The FCC has declared its goal is to remove barriers in order to "stimulate the
development ofnew services and technologies, and create incentives for carriers to lower
prices and costs."? (At an average of three cents per minute, CMRS payments to LECs total
about $1 billion per year.) While the FCC has declared that "competition from PCS, alone, is
expected to reduce cellular prices by as much as 40 % over the next two years," reciprocal
termination offers to reduce CMRS costs overall by 10 % practically immediately, and set
into play powerful competitive forces that promise to change the dynamics of the
telecommunications industry.

As the CFA says:

As new playen e.-e to the winlels market, a rethIetie. in artiflci.11y
iB.ted term...... ella.... will provide _ Ute opportuBi1y for
.......ive priee __petitio.. StIck a nI preslure on rates
could help lBIIke "i serviees more for tile residential
COIIlumer, for w til.. serviees .re curreetly teo eXpeillive. The
f.et is, if prices deeIIae, tile ........ COB.umer will be a signific.nt
growth market for wireIeH serviees.8

RECIPROCAL TERMINADON ENCOURAGES EJI'l1'ICIENCY

Reciprocal tennination -- under the name of"mutual traffic exchange" or "bill and
keep" -- is recognized by many states as a pro-competitive policy for CLEC-LEC
interconnection. Reciprocal termination eliminates the need for expensive and time
consuming negotiations and regulatory proceedings to set interconnect rates. Instead, it
provides incentives for efficient interconnection, the recovery of costs from each carrier's
own customers, and eliminates the demand-reducing effect that a per minute charge of any
sort imposes on the traffic ofconsumers using new local networks.

SEPARATE AND INDEPENDENT FCC JURISDICTION APPLIES TO CMRS-LEC
INTERCONNECTION AND CLEC-LEC INTERCONNECTION

The FCC has separate and independent jurisdiction over CMRS-related issues under
Section 332 of the Communications Act, as amended by the Omnibus Budget Reconciliation

. Act of 1993, as the Commission recently found in its Report and Order on number
portability. Rather than relying upon the grant of authority contained in Section 251 (b) of the
Telecommunications Act of 1996 (which it used to adopt its LEC/CLEC portability policy),
the FCC relied upon its authority under Section 332 as the basis for applying portability to
CMRS providers.9

7First Report and Order and Further Notice ofProposed RJliemaking, Telephone Number Portability, CC
Docket No. 95-116, RM 8535, FCC 96-286, released July 2, 1996, at para. 158.
8Statement ofBradley Stillman, CFA, June 25, 1996.
9First Report and Order and Further NPRM, Telephone Number Portability, at paras. 4, 7. See also 47 U.S.C.
Sections 251(b) and 332(c).
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The C...illi•• _t reject the t Sedie11332 wu repeAled by
Sectifts 251 .1Id 252 of-.e Telec ieatiHs Act of1"'. Suda a ruli.. would be
incOBsiltent witIa tM ,... ofdie T........iatioas Act of 1996, .Dd it
would be f.taI to the :rcC's pro-eo.peltdve objedi¥es ad C......s' pro-co.petitive
policies. It would ,......tAIIy .lter the cleAr fedenl jurisdiction promised the
parties whida paid bilias of della" for PeS spearum in the last year.

RECIPROCAL TERMINATION IS THE BEsI POLICY FOR COMPETITION

In the final analysis, Reciprocal Tennination -- whether known· by that name, as "bill
and keep" or as "mutual traffic exchange" -- is the best policy for a competitive marketplace.
As with price caps, reciprocal termination provides incentives for more efficient operations
by LECs. Reciprocal tennination also prevents the abuse of their dominant market position
by LECs, and fosters the provision of competitive services by CMRS providers.
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RECIPROCAL TEltMINAnON IS 8QI AN UNCONSTITUTIONAL
TAKING

Some LECs oppose the FCC's reciprocal termination (or "bill and keep") proposal as an
unconstitutional taking without compensation. It is ironic that LECs, who have used "bilI and
keep" to exchange calls among themselves for decades, have raised this argument. They know
from experience that bill and keep is compensatory and has permitted their networks to grow and
prosper.

They also know that if there is a taking, it is the status quo. For more than ten years the
LECs have charged anywhere up to 16 cents a minute for terminating wireless traffic while
paying nothing for connecting their calls to wireless networks. The FCC issued its proposal
because it is concerned that the LECs' superior market position and the excessive
interconnection fees are impeding the growth of the wireless market. Absent the FCC's
proposal, the LECs' uncompensated taking from wireless carriers and users will continue.

Courts look at the following three factors -to determine whether an impermissible taking
has occurred: (1) the economic impact of the regulation; (2) the extent of interference with
investment-backed expectations; and (3) the character of the government action. Each of these
three factors weighs heavily in favor of the propriety ofthe FCC's proposal.

THE RULE WILL HAVE LITI'LE OR No ECONOMIC IMPACT ON TIlE LEes

An unconstitutional taking occurs when governmental action results in the deprivation of
"all economically beneficial or productive use" of private property. As set forth below, the
economic impact, if any, from reciprocal termination will be de minimis. Even if there is a minor
cost associated with terminating wireless traffic, the LECs still will retain the uncompromised
ability to use and exploit their networks.

....... lng' t . is Not • Istt I: Economic experts uniformly agree that it
costs LECs next to nothing to terminate traffic. Reciprocal termination merely provides an
interconnection model which reflects that fact. Clearly there cannot be a taking where nothing is
being taken.

The economic impact is further reduced by the fact that the FCC has merely suggested
reciprocal termination as an interim measure. The NPRM does not amount to a permanent
physical invasion of anyone's property. In 1987, the FCC ordered that wireless and wireline
carriers must provide one another mutual compensation for switching services. \ The FCC's
proposal is a well-reasoned, temporary solution to the lack of mutuality which currently exists.
Reciprocal termination maximizes the value and efficiency of both wireless and wireline
networks, while adopting an interconnection pricing method which is closer to the real cost of
termination than the current method.

ISee Declaratory Rilling, The Need to Promote Competition and E.fjicient Use ofSpectrum for Radio Common
Carrier Services, 63 RR 2d (P&F) 7, 22 (1987), offd and clarified on recon., 4 FCC Red. 2369 (1989).



It is quite possible that reciprocal termination will save the LECs money. Several
economists believe that the administrative costs associated with tracking and billing for
termination costs exceed the actual cost oftenninating wireless traffic. Without the FCC's
proposal, these administrative costs will grow substantially as wireless and wireline carriers
across the country battle over the "right price" for interconnection before the FCC and the courts.
The constituency that will suffer will be wireless and wireline users who will have to bear the
costs of these never-ending battles. Reciprocal tennination nips this problem in the bud.

• ,...... 1 ...>7#7" Co.. $....C.lien: Most importantly, even if
reciprocal termination constitutes a government taking, the LECs are more than adequately
compensated for the use of their networks. Although no money changes hands, this does not
mean that termination services are given away free. In order to receive termination services. a
carrier must accept the obligation ofproviding termination for the other carrier's traffic. The
Washington Utilities and Transportation Commission ("WUTC") has ruled that "bill and keep is
not a system of interconnection for free. Bill and keep is compensatory. There is a reciprocal
exchange of traffic in which each company receives something ofvalue.,,2 As the WUTC also
pointed out: "That bill and keep is a fair compensation method is evident from the fact that it is
the dominant current practice between adjacent LECs around the country."

The LECs contend reciprocal termination is UDfair because they generate far more calls to
wireless users than vice versa. The briefhistory of Sprint Spectnun, the first provider ofPCS
services in the Uni~ States, demonstrates that this situation is not forever fixed. Sprint
Spectrum offers its customers a variety of services which encourages them to give out their
phone numbers and accept calls. As a result, traffic to and from Sprint Spectrum's users and Bell
Atlantic wireline users is nearly even. Clearly, reciprocal termination would not result in a
windfall for Sprint Spectrum.

THE RULE DoES NOT INTERFERE WITH THE LEes' INVESTMENT-BACKED

EXPECTATIONS

:RtcjprocaI Temhsf,. Dgtt Not W_"Vb? gfl,EC IUd Og: R~ciprocal

termination does little if anything to diminish the value of the LECs' investment in their
networks. In fact, contrary to the sky-is-falling predictions of the LECs, reciprocal termination
provides wireless and wireline carriers an opportunity to increase usage and thereby increase
profits.

lltciImel Ie 'sstir IlKI' 2m" Vsbc IUIIe lWwork: In fact, by adopting
reciprocal termination the LECs get something far more value, the opportunity to encourage and
charge for calls from their network to wireless users, Reciprocal termination creates incentives
for both carriers to generate more cross-network calls and thereby use their networks more
effiCiently. The LECs, with phones in almost every home and business, will be able to generate

2Washington Utilities and Transportation Commission, et aJ v. US WEST Communications, Inc., Docket Nos. UT
941464, UT-941465, UT-950146 and UT-950265, October 31, 1995, at 36, affd sub nom V S WEST
Communications, Inc. v. Washington Vtii. & TransportQtion Comm 'n, Case No. 96-2-00177-5 SEA (Wash. Sup. Ct.
King County, adopted January 23, 1996).
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far more income by creatively encouraging their customers to make calls to wireless users. For
example, the LECs could begin offering Calling Party Pays, wireless directory listings, and call
completion.

Moreover, in a number of states which have adopted reciprocal termination (also known
as "mutual traffic exchange"), provision has been made for a retrospective determination of
traffic balance, with an eye to a possible true-up in the event that any gross disparity exists.

Lastly, many of the LECs have substantial investments in prominent cellular and PCS
providers. Clearly, their expectation is to maximize the value of these investments. Reciprocal
termination is the way to do it.

THE RULE SUBSTANTIALLY BENEFITS THE PuBLIC AND THE CARRIERS

The FCC's overriding goal in proposing reciprocal termination is to maximize the
benefits of telecommunications for American consumers. The proposed rule will do just that.
For example, by erasing unfair interconnection charges, reciprocal termination should
immediately reduce the cost ofwireless services by as much as 10%.

Reciprocal termination also will eliminate a crucial barrier to the growth ofPCS and
other new wireless services. Eliminating burdensome interconnection costs will encourage new
entrants to wireless markets and spur them and existing carriers to build out their systems more
rapidly. This increased competition will bring additional downward pressure on prices. For
examples, Sprint Spectrum already offers more services and lower prices than its cellular
competitors.

Finally, reciprocal termination is a crucial first step toward real local loop competition.
Wireless has the potential to become an attractive alternative to the LECs for local service, but it
cannot do so when the average wireless customer must pay $36 in LEC interconnection charges
alone for the same usage which costs a wireline user a total of $19. Take away these connection
charges, and wireless can become the first potential market-wide competitor to the LECs if they
make the appropriate network expansion.

The LECs, of course, dread competition. Their fears, however, are misplaced. As has
happened repeatedly throughout the history of the communications industry, competition will

.benefit the entire industry. Despite their opposition: newspapers flourished after the advent of
radio; radio thrives alongside television; AT&T continues to grow along with its long distance
competitors, and so on. Faced with competition, the incumbents rose to the task and actually
improved performance. The same thing should happen here. Competition is a great stimulant of
investment and innovation, as Congress recognized in the Omnibus Budget Reconciliation Act of
1993 and the Telecommunications Act of 1996. Under the spur of competition, cellular
companies have invested more than $24 billion since 1983, and real service rates have fallen by
35%. The wireless market is still growing by leaps and bounds. Subjected to competition, the
LECs' growth and performance will accelerate as well.
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