
NO.

PRESS BROADCASTING COMPANY, INC.
HEARING EXHIBIT

FEDF.RAlOOMMUNlCA~S OOMMlSS~
ilf!C€(fSECRETARY

GC Docket No. 95-172
File No. BMPCT-910625KP
File No. BMPCT-910125KE
File No. BTCCT-911129KT

Before the
FEDERAL COMMUNICATIONS COMMISSION IJUL 1 11996

Washington, D.C. 20554

Trancript of Hearing
conducted in Rey v. Guy Gannett Publishing Co.,

Case No. 90-2554 Civ (SM) (U.S.D.C. S.D. Fl.)
November 27, 1990

TO: The Honorable Joseph Chachkin
Administrative Law Judge

In re Applications of )
)

RAINBOW BROADCASTING COMPANY )
)

For an extension of time )
to construct )

)

and )
)

For an Assignment of its )
construction permit for )
Station WRBW(TV) , Orlando, Florida)

~-_.,--'"'~. ..,.
PederalCOM!Upigatlons Commlssjon

~ispostion . Reoeived ~
!Jl Rejeoted -- _

Re,ort·~..~ti~v _
Dat. 6-tE~-~ ·

--_._--------,.,..



1

1

)

,
-'-

2

UUITED STATES CISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

r·jIMl I i") 1'115 ror;,

3 JOSSPH R8Y, ET AL., CASE NO. 90-2554-CIV-MARCUS

4 Plaintiffs,

5 VS.

6

7

GUY GANNETT PUBLISHING CO.,
E:t al.,

Defendants.
8

rh ann, PIer ida
November 27, 1990

10 9 : 2 3 a. IT••

11 TRANSCRI?T OF BSARI~G

BEFORE THE BmWRA8LE STANLEY l1ARCUS
12

13
j\PPEl\Rl';I·]CES:

P;... AINTIFFS: MALCOLM 5. FROMBeRG, 2SQ.
ELSI\ l-\fNARFZ,

15

16
DONALD HAR02MAN, 2SQ.

17

~ ..., , .., ".~...._-----------.
.) ..)-2-kMiami, Florida

305-37t;-715:~~

ROBERT A. ?YCfOF?
301 North ~iami AvenUE
Fifth Floor

REPOR1'FH. :

24

20

'l?...:. ...}

19

21

,)
25



')

1

2

(Call to order of the Court.)

THE COURT: Let me call Rey versus Gannett,

3 90-2554-Civil, ana ask you folks if you would be kind enough
'" ..

4 to state your appearances on the record.

5 For the plaintiff, Joseph Rey, et ale

6 MR. FROMBERG: For the plaintiff, Your Honor,

7 r·lalcolrn H. Fromberg \vlth the law firm Fromberg, Fromberg &

B Lewis, and my associate, Elsa Alvarez.

THE CCURT: Good morning to you folks and happy to

10 have you. Have a seat and make yourselves comfortable.

LJ

11

12

13

And for the aefendants, Gannett PUblishing, et ale

r1R. HARDEMAN: [·1y name is Don Hardeman with

Corlett, ~illian, Ober, Hardeman & Levi on behalf of the all

14 the named defendants.

15 TH8 COURT: And good morning to you, sir.

16 I had set the matter down this morning for a status

17 conference 30 we could put our heads together and see what

18 kirid of schedule maoe sense from everyone's perspective.

19 I have had a chance to review the file, ~he

20 application fOI a T.P.O., the Ccmplaint that was initially

21 filed 1n Dade Circuit Court. The materials were moved here

22 to the Federal Court. ?nd we have an applicatio~ fer a

23 T.R.O./preliminary injunction.

.>
24

2S

And my question really is twofold . I t I ,,: a Cj U", 0 t 1 0 n

r., r"'
!.: - ~'-' •



1 i c.~ C ".-\ to 0. head? Dmv much under the gun are we to nave to
..; ... ~ U\:...

) 2 - decide this trling quickly? DoefJ it make sense here to

3 combine an application for a T.R.O. with a preliminary

4 injunction? In essence, it amounts to a preliminary

5 injunction anyway. The motion is not made ex parte, but,

6 rather, with notice to the defense. Ana, indeed, if we go

7 forward with a preliminary injunction hearing, does it make

8 sense to consolidate that with a permanent injunction

9 hearing on the merits? And, again, WE have parties taking a

10 variety of different positions dependlng on what stage along

11 the way we are at. We are pretty early on out in the case,

12 but I really wanted to get your sense as to timing.

13 Assuming, arguendo, what we do is we combine the

14 T.R.C. application with an apolication for d preliminary

15 injunction, take it up a~ the same time, putting the

16 permanent injunctive relief off for a later point, how much

17 discovery, if any, need be completed before we bring the

18 issue of a preliminary injunction to a head and what kind of

]0 timing makes sense?

20 ~hat ! am asking you in sort of a rambling way is

21 how do you want want to proceed in terms of timing as to

22 bringin~ these matters to a head? It makes little sense to

22 conduct ~ hearing for a T.B.O., which is good for ten days

2f and ten days alone or at most ten, plus ten, assuming,

n,''-' T ~,.""" r"~""
'.-J • t, .1. '........ _....... _.:... :..: ,

r!', n~:!,,:,
- ".. ' 0..,. ,:,", "_
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1 not be caSE -- I donlt know -- only to come back at the end

2 - of 20 days and to have to conduct a prelimInary injunction

3 hearing anyway.

4 So my question really is: Is the wisest thought

5 for us to simply set a date for a preliminary injunction

6 hearing reasonably promptly ano give both sides the

7 opportunity to accelerate discovery within that time frame

8 and then bring it to a head at a date mutually agreeable for

9 a preliminary injunction hearing on the merits of the issue?

10 Having said that, let's begin with plaintiff. Mr.

11 Fromberg, -\'ibat IS your pleasure?

12

13

14

MR. FROMBERG: Your Honor, do you want me to

address the Ccurt from here?

THe CCURT: Wherever you are comfortable. That's

15 fine.

16 MR. FROMBERG: Your Honor, at the time that this

17 lawsuit was filed, it was tne understanding of the

18 plaintiffs ~hat a lease had not been signed between the

19 defendants and a competitor who seeks this top 510& on this

20 tower whiCh we claim has been leased to us exclusively.

21 The rec~nt pleadings seem to indicate that since

22 the lawsuit has been filed 2 lease may have been signed

23 beti'Jeen thE. to'.ler, whicb 1", Lhe defendants, and this other

24 T • V. s t.] t ion" '!l b i c i; is cur r e n t 1yin 0 pe rat ion, but " e e I~ s to

)
25 relocate onto this antenna. If the plaintiff is succe&sful

j'~"';-' "',"' 7l r;l
,'L,



1 in the preliminary injunction and the permanent injunction,

5

) 2

3

they will --

THE COURT: The long and the short of what you want

4 in this case is to enjoin the defendant from leasing it out

5 to someone else?

6

7

8

MR. FROMBERG: Correct.

Now, we are prepared -- and that means, frankly

THE COURT: Can the property be leased out to

9 multiple lessees at the same time for use by multiple

10 lessees?

11

12

13

MR. FROMBERG: No. Your Honor, according to --

THE COURT: I mean in a physical sense, can that

that done from your perspective? I understand there may be

2

14 competitive reasons why you conlt think they ought to 60 it

15 and legal reasons why you ~hink they ought ~0 be barred from

16 doing it, but as a technical or practical matter, can that

17 be done?

1 0u ~R. FROMBERG: Yes, sir.

19 We understand the last pleading to be that what the

20 defendants i~tend to 60, if ~~ey nave not already done so,

21 is to overlap the antennas.

~hat we claim 13 that we have exclusive position on

23 the tower an6 that thE next ar1t0nna must be below us. There

24 physically can be locate6 ano~her antenna at the exact same

25 level as our antenna, but on a different strut. There are



1 three struts

'--
'J

2

3

4

THE COURT: So the simple answer is it can be done?

MR. FROMBERG: It can be done physically.
--

Now, we are prepared to try this case on a 43-hour

5 notice. We have witnesses from out of state which we must

6 bring in, experts, but basically our case is prepared and

7 has been prepared for some time.

8 THE COURT: So you don't need any time other than

9 bringing your witnesses in for a preliminary injunction

10 hearing?

11

12

13

14

MR. FRO~BERG: Thatls correct.

Now, we would estimate that, frankly? a preliminary

injunction hearing should take maybe four hours.

A final hearing -- addressing one of the other

15 inquiries that the Court made -- I would say would take two

16 to three days.

17 So we would, frankly, prefer to expedite the ~atter

18 and get a hearing on a preliminary injunction as soon as

19 possible and have a final hearing subsequent to that.

20 THE COURT: So what you want to do is combine the

21 T.R.D., turn it into a preliminary injunction hearing, and

22 do it BE soon as rracticable frem the Court's perspective

23 and the defense?

24

I gues~ chat depends upor t~e Cour~'c timetable.

-) r-. ~.~,
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1 We would request a hearing on T.R.D. if the preliminary

2 could not be heard for some significant time in the future.

3 Then we

4 THE COURT: Let's see what kind of time frame makes

5 sense from the defendants' perspective.

6 Mr. Hardeman, what are your thoughts about all of

7 this?

a MR. HARDEMAN Your Honor, we are interested in

9 expediting this matter as well. However, there is some

10 discovery that's necessary before we would be prepared to go

11 to a hearing on a preliminary injunction, probably two weeks

12 minimum to put that basic discovery together if the Court

13

14

will direct them to expedite the responses to our discovery.

THE COORT: So you think you need about two weeks,

15 roughly?

16 MR. HARDEMAN: I think we can put it together in

17 that time and be prepared to have a hearing, at least on a

18 limited basis on a preliminary injunction, and hopefully at

10 that time the Court will SEe its way clear to determine the

20 propr iety of

21

2 ')....

THE COURT: Let me ask you this question, Mr.

Hardeman: Where de we stand in terms of the status guo?

)

23 Have you aJreaoy let it out to someone else?

MR. 8ARDEMA~: fo, we have not. We have a

25



1 lease and to go on this tower at a different slot than is

2 - planned for this particular plaintiff. There are three

3 television stations broadcasting from that antenna

"4 presently. Two of the major networks are broadcasting to

5 the Orlando area from that same tower and Channel 18 is

6 prepared to go on there as is Rainbow Brbadcasting.

7 THE COURT: So from your perspective -- I

8 understand they may disagree with that and I will ask them

9 in a moment -- but from your perspective, then, the status

10 guo basically can be preserved without any further order

11 from this Court?

12 MR. Hl\RDEMAN: <unintelligible) Voluntarily. Not

14 pending a preliminary injunction --

I.•·..••~
L4

13

15

16

17

to sign a lease and prejudice their position in this case

THE COURT: Signing a lease with?

MR. HARDEMAN: Channel lB.

THE COURT: with Channel 18, which is the relief,

18 of course, that they are seeking in this case.

IS Let me ask you this question, Mr. Fromberg -- and

20 it may take some of the neat off you in terms of timing

21 he is prepared for a perio6 between now ana the time we

Cl "irr::liminary injunctl::m
, .
.:l2arlns to a head to preserve

~~ .) the;:; t d t U .:::. guo by not e r. t E: [] W:;Ul t 0 any finalle a s e \'l i t h

24 C~annel 18, which is, of course, the relief that you are

.>
_C2 !dnc:! from us anyway. fo tho! aiV2E you a little bit mere



1 time and clarifieE perhaps that issue for you a little bit.

2 MR. FROMBERG: Yes. If that could be done in terms

3 of a formal stipulation, we would feel

4 THE COURT: I understand. We will take care of the

5 formality. But you have heard -- when Mr. Hardeman says my

6 client won't enter into it, you can take'it to the bank and

7 they won't.

8 I mean, do I have that right, Mr. Hardeman, your

9 client is prepared to stipulate at this point

10 MR. HARDEMAN: Yes, Your Bonor.

11 COURT: thereby precluding any need for

12 any judicial remedy as to that matter?

13 They are prepared to stipulate -- if I hear it

3

14 right -- for a period running from now until we can bring

15 the preliminary injunction hearing to a head from entering

16 into a lease with Channel 18.

17 Do I have that right?

18 ~u. BARceMAN: Your Eonor, I am not sure what time

19 parameten~ the Court i;,:; entprtaining here, but --

20 rrlt f r'1 l.~ ...~ COUR'l' : I '.'.'ant to move with some speed. .so I

21 donlt -- you know, I am ju~t looking to give you the time

22 you neec to properly

23

24 it this c21endar year, I have no problem making ttJ21t

25 t ' . ,
S .1[Ula1:1c;n. ~c arc lOElns money by not leasing to Channel

i-", -;,' ,. ,', "', T"l
\.. _ ,,-, ~_ r =;:'~. C I,



1 10 in the meantime and

10

) 2

3

THE COURT: Let me -- yes, Mr. Fromberg.

MR. FROMBERG: Your Honor, that would certainly

4 if that included the fact that they wouldn't allow any

5 construction to take place on the antenna prior to a lease,

6 we would certainly feel assured that the'preliminary

7 injunction didn't have to take place immediately.

8 But let me correct

9 THE COURT: But he is anxious to proceed with speed

10 every bit as much as you are for the obvious reasons here.

11 He wants to cut a deal and enter into a contract on behalf

12 of his client one way or the other either with you and them

13 or with them or with you or with somebody else or with all

14 three--

15 MR. FROMBERG: To clarIfy the record, there are no

16 other T.V. stations operating on this tower, other than the

17 lease that we have at the present time that we have had for

18 fiVe years. There are some --

19 MR. BARDEMAN: I trust I am not misstating the

20 facts. I reviewed a stacl< of mc:.terial about four inches

21 thick yesterday and that wac the understanding I was

22 left with --

24 willingness to stipulate as to this matter .

.)

23

25

~HE COURT: Either way it doesn't obviate his

l' 0 u n E: E. d ,:1 co u e cf \-j (> e k::;, t 1J c: n, t 0 jus t C) c' t

q ( ....
l .. ' • ~,.. ' •



1

2

3

yourself ready for the hearing is what you are saying?

tIJR. HARDEMAN: Yes. There is some basic discovery

I would like to conduct, including the deposition of Mr.

11

4 Rey, the principal of the plaintiffs' partnership, and some

5 production items that need to be taken --

6 THE COURT: Let me make this suggestion in terms of

7 how to proceed: Today is the 27th. will four hours give us

8 enough time to resolve this?

9

10

11

MR. HARDEMAN: I believe it should, Judge.

MR. FROMBERG: On a preliminary --

THE COURT: I am just talking about going to the

12 issue as to what you are seeking, preliminary injunctive

13 relief, that is to say, if I understana what's happening

14 here is you are saying, Judge, please enjoin the defendant

15 from entering into a deal an6 cutting a contract providing

16 some service to or leasing arrangement with Channel 18 and

17 the defendant?

18

19

MR. FROMBERG: Yes.

THE COURT: That's the begInning and the ene of

20 what you are seeking by fr~llffilna[y relief?

21

22

MR. FROMBERG: Yes.

THE COURT: You clair,' ~t amount.::: to 2 breach of

23 contract, ct cetera, et cetera, anc. that the relief itself

24

25

15 critical. Othenli:::;e the irrcpbrabJe harm would be saic:

to flow from the si~jning of .'cllC), £; contruct. i\nd you



1 believe they are barred from contract from doing so and you

2 have stated the grounds in your application.

12

3

4

MR. FROMBERG: Right.

THE COURT: ~'Jhy don't we set it down for a hearing,

5 Pat, the week of December 17th, perhaps the 20th or the 21st

6 of December. Can we set it down around 1:00 o'clock on the

7 20th of December, Pat?

8 Is that a problem for you, Mr. Hardeman, and will

9 that give you enough time and we can talk about accelerating

10 discovery?

11

12 Judge.

13

14

15

16

17

18

MR. HARDEMAN: I think that should be sufficient,

THE COURT: Mr. Fromberg.

MR. FROMBERG: 1:00 o'clock on December 20th?

THE COURT: Right.

That's okay for you?

MR. FROMBERG: Yes, sir.

THE COURT: All right. Let's do this, then: ~e

19 are going to ask you to prepa re a simple orde r, rlr.

20 Fromberg, reflecting the following: One, the cau~;e ,had come

21 on for a status conference this morning. Pursuant to our

22 discussions we set the cause down for a preliminary

23 injunction on the 20th. We are basically convertIng the

24 T.R.C. applicatIon into an application for a pr~limlnary

),
"

25 injunction. And we will hear it on the 20th at 1:00



1 o'clock.

2 Two, we are going to ask the parties to sit down

13

3 and \\lark togethe r to accele rate discove ry so that you can

4 get access to what you need in a time frame to bring these

5 issues to a head.

6 I understand, Mr. Fromberg, from your perspective,

7 it's a matter that isn't very serious because you have got

8 what you need and all you need is a date to bring your

9 witnesses in, but the defendant says he has got to do some

10 things to be ready for that hearing.

11 Third, the order should reflect that the defendant

12 has agreed by stipulation to preserve the status quo, and

13 has represented that the defendant will not between now and

14 the date of the preliminary injunction hearing sign or

15 cons ummate any agreement wit b Channel 18 un til the

16 resolution of the preliminary injunction.

17 Do I have that right, Mr. Hardeman, that's your

18 position?

19

20

21

22

MR. HARDEMAN: Yes, Your Honor.

THE COURT: All right.

Any other issues we ougnt to be taking up now?

nR. FROf1BERG: Yes, Your Eonor, just for

') ~ -~~ clarltication. We may want to take a couflE of

24 depositions--

25 THE COURT: Sure.

,. "I'-or;·"·
,-,I -'



4 1

2

What I ~lll ask you to do is just to sit down with

Mr. Bar6eman and work out a schedule that1s mutually

14

3 agreeable to both sides.

4 MR. FROMBERG: Do I understand, then, that on the

5 20th of December, we will have four hours and --

6 THE COURT: We will go forward in the afternoon.

7 If it takes us into the evening, we will take whatever time

8 we need to do it. I just need your best sense as to how

9 long it will take simply because of the volume of criminal

10 cases, and you will find there will be criminal cases going

11 forward undoubtedly in the morning, and so on, and so I just

12 need your best estimate as to how long you think it will

bi)..;r'...... ~

:;< "
13

14

take.

!\';R. FRm1BERG~ The Court has indicated already a

15 comprehEnsion of the issues and I think that probably we

16 ought to be able to do it in three or four hours that

17 afternoon.

18 THE COURT: You think that we can finish it that

19 day, Mr. Bardeman?

20

21

22

23

24

25

MR. HARDEMAN: That afternoon, I think we could.

THE COURT: You think that's practical?

MR. DARDEMAN: Yes, Your Bonar.

THE COURT: Fair enough.

MR. FROMBERG: Your Honor, you had issued an order

setting a pretrlal conference for this cause on December

'I"lITI
: ;'.\.1.



1 14th--

2 THE COURT: It's obviously not necessary in view of

15

3 what we have done here and so we will just go with the dates

4 that we have set now.

5 We will ask you to prepare that order, show it to

6 Mr. Hardeman for his review, and then just submit it to me

7 for my signature.

8

9

10

MR. FROMBERG: Thank you very much.

THE COURT: Other issues from your perspective?

MR. FROMBERG: The Complaint was filed 21 days ago.

11 I donlt know whether an answer is due. There has been

12 nothing filed in this case by the defendant --

13

14 filed.

15

THE COURT: There has been a notice of removal

MR. FROMBERG: Yes.

16 Other than the notice of removal and a response,

17 but no answer.

18

19

THE COURT: Whatls your sense as to that?

r-H'I. HARDEr,1AN: That brought me to my own question.

20 The plaintiffs filed a verifIed Complaint for specific

21 pe rforrnance and othe r reI i (f In the state court. It was

22 removed before a response was filed

23

24

/.5

TEE COURT: How much time do you need?

MR. HARDEMA~: I can get it filed this week.

~e haVE filed a memorandum in opposition to the
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1

2

3

4

5

6

motion for injunctive relief.

THE COURT: When did you file that?

MR. HARDEMAN: Yesterday.

THE COURT: That had not wound its way up to me.

have not seen it yet.

to1R. HARDEMAN: I do have an e}~t ta copy of it

I

16

7 here--

8 THE COURT: Sure. If you can just drop it off with

9 my clerk as soon as we are done.

10 Have you seen a copy of that, ['iJr. Fromberg?

11 MR. FROMBERG: The response, we got faxed last

12 night, Your Eonor.

T~E COURT: Let's proceed in this way: I will give' ,..U
13

14 you until and you tell me if this does it for you the

15 end of -- we will ask you to file an answer to it by the 3rd

16 of December.

17 That gives you enough time, Mr. Hardeman?

18 MR. HARDEMAN: Yes.

19 COURT: That gives you plenty of time?

20 All right. You can put in the order that the

21 defenaant has until the 3rd to file an answer to the

22 Complaint.

23 The other request that I would make -- and Mr.

24 Hardeman haE alreaay anticipated it -- but I would like to

have ~ couDl~ of days before the hearing a brief on the



1 issues that you think are relevant in terms of injunctive

17

2 relief; why you think you are entitled to it; how you think

3 you have met the burden, the four-part te.st in the Eleventh

4 Circuit in te~~s of likelihood of success on the merit.s, the

5 issues of irreparable harm, the balancing of the equities,

6 the pUblic interest, ano so on, standard 'Eleventh Circuit

7 issue going to the four-part test; and if you can give me

8 __ something on that even a day or tV.,7Q before is fine. You can

9 wait as close to the date as convenient for both of you on

10 the issue because I am sure the discovery may bear very much

11 on that issue. But just so that I have something when we

12 get started on the 20th of December at 1:00 o'clock.

13 If there is nothing further, I thank you both for

14 coming on down here and we will see you folks back here on

15 the 20th.

16

17

18

MR. FROMBERG: Thank you very much, Your Honor.

THE COURT: Thank you both.

And you will show ~r. Hardeman that proposed order

19 before you submit it to us.

J

20

21

22

23

24

(Proceedings concludec at 0:42 a.m.)
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