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CfFICE OF SECRETARY

I, Joseph Rey, under penalty of perjury, hereby declare as

follows:

I am presently 90% voting stockholder, president, treasurer

and a director of Rainbow Broadcasting Co., Inc., the general

partner of Rainbow Broadcasting, Ltd., permittee of Television

Station WRBW(TV) at Orlando, Florida. Prior to the time that we

adopted a limited partnership form of business, I was the

controlling partner of Rainbow Broadcasting Company ("RBC"), a

general partnership. This declaration is submitted in order to

show that RBC misrepresented no facts to the Commission ~nd was

truthful and candid regarding its financial qualifications to

construct and operate its television station as proposed. To

fUlly understand the facts and circumstances surrounding our

financial quali~ications, some history of my involvement in this

proceeding is necessary.

In May 1978.f I became National Sales Manager of Stations

WGBS/WLYF, licensed to Storer Broadcasting Company at Miami,

Florida. My job required frequent travel to major advertising

centers in the United States. In the summer of 1978, on one of

my trips to Chicago, I first met Susan Jaramillo at a gathering
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at CBS spot Sales which was located in the CBS Building. I also

met Susan's sister, Leticia. In the latter part of 1978, Susan

introduced me to Howard Conant of Chicago. I became friends with

each of them, and over the next few years, we all kept in

frequent contact. In 1979 I learned that Susan had become the

general partner of 39 Broadcasting Company, a limited partnership

that was applying for a new television station to operate at

Miami, and that Howard Conant was her limited partner.

In 1980, after Storer Broadcasting Company had been sold, I

became General Manager and National Sales Manager at Radio

Stations WCMQ-AM/FM at Miami Springs and Hialeah, Florida. I

continued to travel extensively as part of my job, and I

sometimes met Howard on my trips to Chicago. I was aware by this

time that Howard was a wealthy person with extensive business

interests, and that he was a principal in Interstate Steel

Company. Of course, I also knew that he was interested in

broadcasting.

In early 1982, Susan Jaramillo moved to south Florida,

having been awarded a construction permit for Station WDZL(TV) at

Miami. I informally assisted Susan two or three times a week,

providing her with advice regarding the ascertainment of

community problems and needs as well as the most effective way to
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realize sales proJections. In return, I learned a great deal

about start-up operations. I expected to use the knowledge I

gained to someday acquire a broadcast station. During this

.
period,. I reviewed many WDZL(TV) documents with Susan. Among

those were the financial statements and other materials relating

to Howard Conant, Susan's limited partner. I learned the manner

in which WDZL(TV) was financed and directly saw information with

regard to the extent of Howard's financial resources.

Later that year, Leticia Jaramillo suggested that we-explore

the possibility of applying for a new television station.

Shortly thereafter, we learned about the opportunity to apply for

channel 65 at Orlando. We recognized that there was no certainty

in obtaining a construction permit through this process, but we

also knew that success would cost far less than purchasing an

existing television station, and that a new television station

would likely appreciate in value faster than one that had been

purchased. I accepted a position with Station WDZL(TV) in sales

management. I believed that this would allow me to gain

experience in the construction and operation of a new television

station, something that I had never been involved in before. We

proceeded to file our application. The three RBC partners were
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Leticia Jaramillo, my mother, and me. We relied upon a bank to

establish our financial qualifications.

Station WDZL(TV) was sold in 1984. By that time, I had

become increasingly familiar with Howard Conant and his financial

position. He had financed the construction and operation of

Station WDZL(TV) , and I had had an opportunity on a number of

occasions to speak with him about the television industry,

including station values and finances, and his particular

involvement in funding the Miami station. I had seen his

financial statements, and I was aware of his net worth.

Howard Conant had agreed to lend RBC $4 million in the event

that we were successful and received a final construction permit

from the Federal Communications Commission. I had reached this

agreement with him in his Chicago office. I had provided him

with estimates of what I thought it would take to put the station

on the air and to operate it for an entire year. We had also

discussed my sales projections and the Orlando television market

which I believed was extremely solid at the time. In return for

his financial commitment, we had agreed that Howard would receive

50% of the stati,~n's positive cash flow during the first 5 years

of operation, and 25% thereafter. If the station were sold,

Howard was to receive 10% of the net sales price, but he was to
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have no financial obligation to a buyer if the station were sold

before it had operated for five years. We had also agreed to

provide him with a security interest in the station's assets,

subject to any prior interest that an equipment supplier might

enjoy. Leticia and I agreed to provide our personal guarantees

as well. The loan was to be paid back over a 5-year period in

monthly installments, and the interest to be charged was 2% over

the prime rate as charged by the Continental Bank of Chicago.

The Rainbow partners were to be financially responsible for all

the costs of prosecuting the television application as well as

for any other costs incurred prior to the grant of a final

construction permit. Both Leticia and I felt that this

arrangement was satisfactory, and we had agreed with Howard to

proceed under his commitment. There was no written document. I

believed that my personal relationship with Howard Conant and my

knowledge of his net worth was enough that a written agreement

was unnecessary. I did, however, expect that we would reduce the

agreement to writing at the point we commenced actual

construction.

We went through an arduous multiparty comparative hearing

before the Commission. Ultimately, the Commission granted RBC's

construction permit in October 1985. In January 1986, while
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appeals of the Commission's decision were pending, we entered

into a lease agreement with Gannett Tower Company which provided

us with the'top s~de mounted spot at 1500' on that company's

tower. There was another, lower side mounted spot at 1400' which

remained available.

It is important to note that from the very beginning of the

application process, we envisioned RBe as the fifth television

station to operate in our targeted market with transmission

facilities in a centrally located area of the market at Bithlo,

Florida. A fifth station promised to be highly competitive in

this market, and all our projections had been accomplished with

this competitive factor in mind. Moreover, our technical studies

had shown that channel 65 was the only unbuilt commercial

television channel allocation that could operate from the Gannett

tower site and cover the relevant market.

After the Commission had granted the construction permit, to

RBC, and while we were negotiating the tower lease, we addressed

the possibility that a "channel swap" such as commercial channel

68 with educational channel 18, might allow another commercial

television station to take advantage of the centrally located

Gannett tower. '~e understood that technically a
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channel 68/channel 18 "swap" might work from the Gannett tower at

1500', the spot on the tower that we had leased.

In 1986, Press Broadcasting Company had been the licensee of

Station WMOD-TV, channel 43 at Melbourne, Florida. Press had

also bought an option to purchase the licensee of channel 18 at

Cocoa, Florida. Later, it sold WMOD-TV and purchased a

construction permit for channel 68 at Clermont, Florida. In

order to have maintained our competitive projections as the fifth

market television station, we had leased the top space on the

Gannett tower and had expected that any "swap· would have

required the channel 18 proponent to construct a new tower.

Accordingly, we expended considerable funds to preserve our

location on the tower and to help ensure that we would begin

operations as the fifth station in the market ahead of any

possible channel 68/channel 18 "swap" proponent. Between the

commencement of Rainbow Broadcasting Company's lease payments in

1986 and September 1993, we paid in excess of $400,000 in rent to

the tower company.

In 1990, after the United States Supreme Court had issued

its decision upholding the Commission's construction permit grant

to RBC, we uncovered blueprints which we believed showed that

Gannett Tower Company had not acted in good faith even though we
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continued to make payments, pursuant to the lease agreement. The

blueprints depicted transmitter room space for a television

station that we believed to be intended for Press Broadcasting

Company, and we were aware that Press would have had to occupy

RBC's 1.500' spot on the tower in order to have even a shot at

operating in compliance with the Commission's Rules. The 1400'

spot would never have allowed for the placement of the requisite

signal over Clermont. If Press Broadcasting Company were able to

utilize the 1500' aperture at the Gannett tower, it meant t~at we

would have become the sixth, rather than the fifth, television

station in the market. Our competitive position would have been

seriously compromisedl

Unexpectedly, the Commission, in a rulemaking, allowed Press

to use field measurements to demonstrate its ability to place the

required signal over its community of license from our aperture.

Indeed, the "swap" was approved after Press obtained reasonable

assurance from the tower company to utilize the top spot on the

tower which we believed had been leased to us.

It was now apparent that Gannett Tower Company intended to

lease the space to Press that had been previously leased to us.

We thereupon sought a Preliminary Injunction in a Florida state

court in order t:> prevent Gannett Tower Company from entering
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into a lease with Press Broadcasting Company for the 1500'

aperture. Ultimately, at the request of Gannett Tower Company,

the proceeding was moved to the United States District Court,

Southern District of Florida. The facts and circumstances

surrounding the tower litigation are important to an

understanding of the actions we took in trying to ensure the

station's long term financial viability.

Late in 1990 I felt that it was necessary to meet with

Howard Conant in Chicago to discuss the nature of the litigation

and the distinct possibility that RBC might now be at a

competitive disadvantage. At our meeting, I expressed my

concerns about the competitive risks that could rise dramatically

with the introduction of another television station into the

market. I addressed the time that it might take to resolve the

tower litigation, and I also raised with Howard the wisdom of RBC

seeking equity or some additional long term financing in light of

the problems that existed with the national economy. I think I

was relatively pessimistic in my analysis at the time. Howard

did nat withdraw his commitment. On the contrary, while he

acknowledged my concerns, he spoke about taking a wait and see

attitude.
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Part of the reason for the remand from the United States

Court of Appeals to the Federal Communications Commission appears

to have been based on hearing testimony that I gave in the

Florida District Court proceeding before Judge Stanley Marcus.

That case of, course, was intended to resolve whether or not we

were entitled to injunctive relief. Nevertheless, the District

Court Judge assumed that we had no financing because I had

testified that we had no written loan agreements and had only

spoken about potential loans from Howard Conant.

I respectfully submit that what I stated in that hearing did

not amount to any misrepresentation of RBC's financial

qualifications under Commission standards, although the tower

controversy had clearly raised questions in my mind as to whether

or not Howard might ultimately move forward under his commitment.

At the hearing, r misunderstood the opposing attorney's question

with regard to Howard as having a potential minority

participation. Howard and I never agreed to his having an equity

position, and my response was based on my recollection of the 10%

share of the net sales price that he would have received from a

sale of the station. In my mind, that provision was equivalent

to a 10% share.
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I continued to keep Howard updated with regard to the

project. In the summer of 1991, after the District Court had

denied our 'request for an injunction, I again spoke with Howard

and discussed with him both good news and bad news. First,

Nielsen Company was scheduled to introduce meters into the

Orlando market within the next year, a development which would

probably enhance the value of our station through ratings. I

also expressed my thoughts that the economy had improved

somewhat. However, I had to explain to Howard that Press had now

entered into a lease for antenna space on the tower, and that our

attorney expected that the District court would remand the law

suit back to State court, where we intended to litigate against

the tower company for damages. I also raised the prospect of

restructuring as a limited partnership.

Howard was perfectly willing to proceed under our agreement

whether we were the fifth or sixth market station. However, in

view of the changed competitive circumstances, it would likely

take longer to break even. We agreed with Howard, that if we

succeeded in bringing in limited partners, we would repay the

amount of his loan from the limited partnership funds immediately

after we had constructed the station and operated for ninety

days. He would, of course, have remained entitled to 10% of the
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net sales price when and if the station were sold. Later that

summer we began in earnest to structure a limited partnership,

and that effort culminated in the filing of FCC Form 316 in

November 1991 to propose such a business entity to the

Commission. As it developed, we did not have to rely on Howard

Conant's commitment, but it was always there.

As the controlling RBC partner, I continually believed that

we were financially qualified to construct and operate our

station as proposed. Despite the setbacks that we have

experienced in this case, we have achieved that goal. At no time

was RBC without the necessary commitment to construct and operate

the Orlando station as proposed. We have now been on the air

continuously since June 1994 serving the viewing public in the

Orlando television market. We have done so in good faith and

continue to operate in the expectation that the Commission will

find us fully qualified to become the licensee of television

channel 65.

Respectfully submitted,

April 1, 1996
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1 (Call to order of the Court.>

2 * * * * * *

j
~..~ ~

'. f
!

I

"l
1

3

4

5

6

7

8

THE COURT: Be seated, please, fol~a.

You may proceed with your next witness.

We might as wall get ntarted with Mr. Rey. ~

you want to take a break for lunch, I am happy to do t

but let's get him atarted. Maybe we can finish him on

direct and tben break or s088tbing like that.

9 If you would raise your right hand, air, we w

10 have you sworn.

11

12

13

14

15

J03e?fi R3Y, ?L.'\I~l'l'IFFS, S\iOnu.

~m:: COURT: [lave a seat.

State you~ name, ~nd opell your laat nage, pl

'l'~!E VltTNESSs J03eph Rey, R-e-y.

T:IZ COURT: And you can apeak right in1:o tnat

16 ~icrophona. If you ~ould just hold that to your -- t~

17 you much.

20 Mr. Rey, aro you one of the princi~al~ of the pl~i

21 Rainbow Broadc33ting?

22 A I am.

23 0 COUld you t.ll the Court briefly what your backgrc

24 i3 in radio and television?

25 A I n~va b~en involved in tba broadcastin9 industry

ROBERT RYC~OFF, OF~ICIAL COURT RBPORTER, U.S. DISTR!C



Rey - Direct

16

1 construction financing of a T.V. station where the

2 competitor 13 on the same tower (phonetic). That's--

43

3 THE: COli'RT: ~lhy don' t you pu t the quc!s t ion as

4 directly as that, what opinion, if any, he may have as to

5 his ability to obtain financing depending on A or 8 or C?

We will take that. So we ace clear, we are taking

7 it simply as lay opinion, Mr. Hardeman, under 702 of the

a Pederal Rules Of Evidence. W. are not taking it a8 espert

9 testioony hare, but to the extent that he has an opinion, it

10 ~ay be ot 30me ra13vance to the i3~Ueg and law3uit or, at

11 l~a~t, in30=~r a3 it ~al bear upon the iasue of irreparable

12 narm. ?erhaps it bears on the balancing of the equities.

13

14

15 Q

You tJay proceed.

MR. FR~·tBERG: T~ank you, Judge.

~r. Rey, have you had reasonable assurances of financing

15 all the way u? to the point of this litigation?

17

13

A

Q

Yeo.

110\1 000:3 the presencg of the issues raised in this

l~ litigation affect thoae reasonable assucances of f1nancing

20 that you have bad up to date?

21

22

23

24

HR. UARDe:·1AU: I object, Your Bonor.

It's an opinion based on hearsay entirely.

THE COURT: We will take it.

You may proceed.

TUE WIT~tESS: Should I answer, your Honor?

ROOi::RT RYCr(OFP', OFFICIAL COURT R~20nTSR, U. S. OISTRICT COURT



Rey - Cross
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A Depending on the timing I said earlier, 31r.

o No matter if they are next door, if they have the lower

sl~t, as you described, on this tower '--

A Correct. Depending on the tiaing.

Q your buainess is dead?

~~. FRQ4DERGa Your Bonar, objection.

It's repetitious. We ban been througb tbi.

several ttas.

TBIl: COURT a ,"1. will take the anaver.

Let'3 proceed and Dove on, if we can, Mr. Hardeman.

an. !lAROE:W~: YIJS, Your aonor.

o I3 that correct?

A Depending on tbe timing.

Q Sir, aJ things stand right now, you don't have any

contract~ to purchaae an antenna, 40 you?

A I have not 31qned a purcba3e order for an antenna, no,

sir.

Q Y~u haV3 no contracts to purcha~e the waveguide, which

is th~ main connectinq link between your transmitter

A I have not signed ~ purchase order for a waveguide, no,

sir.

Q You havQ not purchased or bave a contract to purchase

your tran~ittin9 equipment?

A I have not signad a purchase order for a transmitter,

no, sir.

R03~RT R1C~OF?, O~FICIAL COUR~ RZPORTER, u.s. DISTRlcr COURT
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/

I
10

18

You Janlt have you, building plans for lour transmitter

2 area?

3 A I have been trying to get Gannatt to give me information

4 on the bidders. We had meetings, we were under way.

S Gannett happen~ to have Q drawing of an Addition. They are

G holding back the inlormat1on reqUired for Rainbow to have

7 continued --

3 Q You understand you can't design a traft_itte, roOll

J ~~ithout ~nowin9 what your equipment 13? _.
10 .\ The cc=tl'l~itte: r:OOt~ -- tie had a meeting on chis, ~lr.

11 H~rdGQan. r t~ink it ~aa aiener huguat or S~pte~r befora

12 this mess started. The tran~itter room th~t'J been

13 dS3igned i~ function~l for Rainbow, and we were on track

1·~ i)ac;( in AIJgU3t and September to start coniltruction on tnat

15 building.

Q The only asset that Rainbow has right now is your

17 const,uction parmit, the piece of paper?

13 A AmI the lease. Thi:3 ia an asset, t.oo.

Q tlO\l, you aloo do not have any written loan agreements

20 with anybody to finance your venture --

21 A Written, no.

22 Q Hho is your financier? ~-jno 19 loaning you the Doney for

23 thi.a--

24 A aainbow has an agreement uith an investor to build and

25 operate thi5 station. It has not been reduced to writing

. - -- ......... 'H·t)('\QTER. u.s. DIS':'RICT eQua'
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Rey - Cross

19

because of this.

o 13 this a person you are referring to?

A Yes, sit.

Q tftlo is it?

A By the name of Boward Conant.

a I~ be representing a group of investigators or just

himself?

A t believe it'. just hi..elf.

~ So he has not affirmatively loaned you any money?

A Pardon?

g Be n~3 not actually given you some ~ney and taken a

peaais.ory not, for example?

A I said it has not been reduced to writing because of

this. There is an agreement for the financing of the

3eation, and then this hit and everything was put on hold.

You asked me that in a deposition. I said that everything

had been put on hold because of this.

o Have you advised th2 p.e.c. of tile fact t~lat your

iinancing has been put on hold?

ftR. FROM3~RGI Objection, Your Honor.

That's not a legal requirament. Th3t's not a

proper question.

THE COURTs ~lhat relevance does it have?

HR. HARDEi.JMh Your nonor, it g08a to,) whether or

not this gentleman has met the legal requireaents to

104
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Rey - Cross

1 continue going on the air.

20

105

2 TBZ COURT: r~at obligation, though, did he have to

3 notify th~m of that fact?

4 ~R. SARD~~Mt: The evidence is going to be through

5 Ur. Eummer3, that once the application for a construction

G perQit is a3de -- and in that application tbe applicant has

7 to attest to tbe fact that be b•• the financial wherewithal

a to construct ~ld operate bi. busin... for a period of three

9 month3 without any revenue., and if ther~ is any material

1J chang~ in ~hat circumstance, it's my underatanding that the

11 ~.~.C. r~quire3 conti~ual u~date of that inforQ4~ion, a

12 reverification of that information, or (anintelllg1ble)

13 their construction perllit expire. January 31at of this year,

14 I ~elievs. They were to bave filed an extension December

,­_::I 31;Jt of 1390. I am not aware that they have done it. aut

1~ ii they filed for the extenalon, they have to reassert that

17 ~hay have the financial wherewithal to continue, which he

10 doe3 not have (phonetic).

l~ THI COURT: tiQ will ta~e it subject to connection

20 dt a lat~r point.

21 Bas this gentleman told you he will no longer loan you

22 the money?

23

24 Q

It'~ pending, the resolution of ~~i3 matter.

Has h3 told you that if your space is not exclusive on

2S there, that he won't finance you?

~nn~~m ovr~n~~. n~?ICIAL COURT RZPOn~~R, U.S. DISTRICT COURT
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1\ Be has told etO if Channel 19 gets on that to...

likelihood is that he will not finance the station.

I

21

o Bave you talkea to anybody else about loaning you money.

A As of late, he is the only person I was talking to.

I would 11ke to clarify something foe the Court, too.

T3?: COUllT. All right.

1\ It 1s Rainbow'. underltandlnt tbat Rainbow hu two y.ars

to construct the station froa Septembec, 1990, wben the

litigation against the p.e.c. wa3 tGrainate4 in the Supreme

court.

I
pleaae?

Your Honor, can I have ~ moment,

THB COURT: Yes.

(Pause .. )

Q Mr. R31, you have a COv/ of the final lease, do you not?

A Plaintiffs' Exhibit 9.

Q Would you look at page 20, please, an article called --

anti~led -Interference-?

.!\ Yes.

Q The firat paragraph, -Interferonce,· and it saysl That

tenant under3tanda that landlord intenas to grant to other

tenanta facilities and/or rights which are the same as or

3imilac to those granted herein to the tenant.

Do you undorstand what that meant when you signed this?

A ~nat oaant the lower slot, as far as I was concerned.

--_. MUd' "nn~T REPORTBR, U. S. OISTRIC1' COURT



Rey - Cross

22

1 Q That' s what it: meant to you?

2 A Yes, sir.

3 0 It goes on to say that you are to cooperate with other

4 tenants and potential tenants so as to anticipate and

S prevent intecf~rence.

G A My interpretation of tbis paragrapb was that when

7 Rainbow went out it caused interference to existin9 tenants

S on that tower auch as the PM stations, at cetera, then this

9 vould be apropos, or if other tenants further, in the

10 futur~, were to come in, et cetera, but it meant lower slot

11 as far aa t ~as concerned.

107

12 Mr. Rey, what 1s the name of the paraon who has got the

13 loan cCIIIIIlitment for you again?

14

15

IS

17

13

Howard Conant.

How to you spall Chat?

MR. FROMBERG: Your Bonor, objection.

ltts been aaked and answered.

'IR. HARDEt-IAN: I am trying to do it for

1) clarification, Judgo.

20 ~R. FR~~DERG: I think it's a concern that I have

21 in terms of the revoaling of somebody else that is not -- we

22 are talking about a tower that 1a leasing space to a ten3nt.

23 T~i3 i3 not a T.7. station, it's not a co~petitor. I have

24 no proolem to this per30n on, but I do have a problem with

2S two competitors (unintelllqlble) knowing about --

non~nT RYC~OPF. Or~ICIAL COURT REPORTER, U.S. DISTRICT COliaT
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THS COUR~: Tho objection is ovecruled.

extent that you are seeking that I put a confidentiali~.

ordec around the question and the answer concerning a

heating conducted in open court as to this preliminary

injunction, that application is denied. I do not se. a

Guffic1ent basis. I understana the reason and the

rationale, but I aD not prepared to clo•• tbis Court in an

open b.aring .. to th1a matter.

MR. FROKBBRG: In our view, Your Bonoe, we ace not
"_.

!h~re oeiore the ?C.C. and arguing about rights, which they

can always ooject to if they feel it'3 a~propciate for the

p.e.c. We ace talking about a Iea... W. are talkinq about

1& eight to a certain area on a lease. I think that this i3

~ot relevant to --

Tut COOR~: I underatand. You will recall that I

said earlier to the extent tbat we bad discussed this

matter, to the extent you wanted to explore th13 area when

an objection was made, I s~id that I would permit hiQ to

propetly axplore it on cross. That applic~tion 1s denied.

You may proceed.

o Hr. Rey, how do you spell Mr. Conant's name?

A C-o-n-a-n-t.

a Is h~ located in Miami?

A ~o, ae is not.

Q Whare is he located?

~----. ~~,~~ R~POaTER, u.s. DISTRICT COURT
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A Chic~go, Illinois.

o Bow much is his loan commitment?

:\R. JROHBSitG: Objection.

TUE COURT. Isn't this relevant as to bearing

specific~lly and directly on tbe claimed irreparable injury

and the balancing of hardship3?

'rUB COOR'ra I mean, yO'll" claim heee is tbat unle••

~Q go ahead and enjoin join them, basically your client 1s

out of bU3ines3, ho can't function, oc, at least, ~erhaps

IJut oore .1:tfully, ~le lan l t Qbl~ to get t~e llu.ainess off the

ground. And pres~ably th4t l S because 01 tho difficulty in

obtaining financing, and so on, and so forth.

Ii: seems to me that being pact of the factual

prediC3te for your claim tnat, A, he would sustain

irr~par3~le injury, and, a, that the balance of equity is

the hatdahip ti~s in favor of your clienta 4gain9t the

defendanc, that he ought to beperQitted to explore

pr~cisely that issue, and doesn't this question go to that

issue?

UR. FROttBERG: The question of irreparaole harm is

ba3ically handled by victue of ezpart testimony as to wbat

this l~:k~t will bear in terms of advertising. And upon the

te~ti;Jony of e::perts, that tho introduction of a competitor

in thi3 T.V. m~rket would reduce the rating to a two or

-----.......,~ ••,...~'" r.l:'~T(,TJ\L COL'RT RePORTER, u.s. DISTR!CT COURT


