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impediment to the completion of construction is the lack of favorable
Commission action on your pro forma assignment application, grant of which
would release the funds required for construction. Moreover, you assert that
you have selected equipment and concluded an agreement for equipment
financing. Finally, you state that you will be able to commence regular
operation within 200-220 days of reinstatement of the construction permit and
grant of the pro forma assignment application.

~ress argues that Section 73.3534(b) does not support a grant of Rainbow's
ex~ension application. Press also asserts that the lack of favorable
Coamission action on Rai..nb6w' s pro~ application is irrelevant. According
to Press, because that application was not filed until several months after
the end of the extension period,- it could not have an effect on the
permittee's ability to construct d~lng the relevant period of time.

Based on the information before us, we find that grant of your petition for
reconsideration is warranted, and we shall afford you an eight-month extension
of time within which to construct. loa"hen you submitted the extension and
assignment a~lications, you·had not yet had two years to complete
construction. Thus, Rainbow should not have been required to make the
showings requisite for an extension of time beyond two years. when it had. in
effect, only 10 months within which to construct the station following the
finality of the Commission's decision granting the permit. We believe that
the requested eight months should provide you with enough time to complete
construction. We emphasize that this action is extremely narrow, based on our
issuing a construction permit before finality.

We next address Press's assertion that Rainbow is not qualified to be a
CotMlission licensee. In that regard, Press contends that Rainbow knowingly
made a fal.se assertion when it stated in its extension request that a "dispute
with the tower owner- had delayed construction. Subsequent pleadings revealed
that the permittee had itself initiated a lawsuit against the tower owner to
prevent it from renting space to Press. Before Rainbow filed the extension
application now before us, the court denied its motion for a preliminary
injunction, and Rainbow then notified the tower owner of its intention to
commence construction and requested that the lease provisions regarding
construction bids be effectuated. Onder the circumstances set forth by
Rainbow, we conclude that the dispute with the WRBW(TV) tower owner was a
factor, albeit not the principal one, ~bat contributed to the delay in
construction and that the cited language was, therefore, not a misstatement.

Press also argues that Rainbow is not financially qualified (and that its
claims to the contrary are therefore misrepresentations), citing the
permittee I s stated need for grant of the pro forma .assignment application to
complete .construction. We disagree. Projected expenditures and sources of
funds relied upon by applicants in establishing their financial qualifications
frequently change and initial proposals are rarely carried out as planned.
See KRPL, Inc., 5 FCC Rcd 2823, n. 1 (1990), citing Revision of Form 301, 50

3 The Permit was issued and several extensions were granted before the
grant became final.
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RR 2d 381, 382 (1981)." Finally, Press alleges that Rainbow engaged in anti
competitive behavior and abuse of Commission processes, by initiating the
lawsuit against the WRBW(TV) tower owner and by challenging the channel
exchange that allowed Press to operate station WKCF(TV).4 We find that those
allegations are without merit.

Accordingly, your petition for reconsideration IS GRANTED, the construction
permit for station WRBW(TV), Orlando, Florida, IS REINSTATED, the call sign
WRBW(TV) IS REINSTATED, and the application of Rainbow Broadcasting Company
for an extension of time within which to construct station WRBW (TV) IS GRANTED
for eight months from the date of this letter. Further, upon our finding that
the assignee is fully qualified to operate the station in the public interest,
the application of Rainbow Broadcasting Comrany_t~assign the construction
permit for station WRBW(TV) to Rainbow Broadcasting, Ltd. IS GRANTED.

Sincerely,

Harry F. Cole, Esq.

4 Amendment of Section 606{b), Table of Allotments, Television Broadcast
Stations (clermont and Coeoa« Florida), 4 FCC Red 8320 (MMB 1989), review denied,
5 FCC Rcd 6566 (1990), aff'd, Rainbow Broadcasting Company v. F.C.C., case No.
90-1591 (D.C. Cir. 1991).
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MEMORANDUM OPINION AND ORDER

By the Commission: Commissioner Barrett Issuing a
statement.

Before the
Federal Communications Commission

Washington. D.C. ZOSS4

l. BACKGROUND
2. On September 9. 1982. Rainbow filed its application

for a new CHF television station in Orlando. Florida. In a
comparative hearing. Rainbow received a substantial en
hancement hased on its minority ownership and integra
tion proposal. The Review Board granted Rainhow a
permit to construct in 1984. and the Commission affirmed
the grant on review in 1985< Challenges were made to the
Commission's minority preference policies. and thus Rain
how's grant did not hecome final until August 30. '990

when the Supreme Court denied rehearing in the .\.fetro
Broadcasting case. J During the appeal process. Rainbow
requested and received from the Mass Media Bureau sev
eral reinstatements and extensions of time In which to
construct.

3 On July 3. 1990. one month hefore the appellate
process ended. Rainbow requested a fourth extension of
Time to construct its facilities. Rainbow claimed that be
'_ause of the intervening appellate process its grant was not
final. and thus sought a "normal" construction period of
_-+ months. 10 begin after completion of the judicial review
instead. the Video Services Division granted Rainhow only
;, 'Ix-month extensIon of time to construct. from July 31

l/QO 10 January 31. 1991.
i. Prior to the expiration of the fourth extension period.

)n January 25. 1991. Rainbow requested its fifth extension
in addition to reciting the lengthy appellate process. Rain
'"lOW stated further that its actual construction efforts had
'1een delayed as a result of a dispute with the lOwer owner.
However. Rainbow represented that it was ready. willing.
and ahle to initiate and complete construction within twO
vears. hv December 31. 1992. The Video Services Division.
h()weve~. granted Rainbow only another six-month exten
sion. until August 5. IQQI. After the grant of Rainbow's
fifth extension. Press filed an "Informal Objection" and a
"Petition for Reconsideration." Press contended that Rain
bow had itself initiated the tower litigation. in which Rain
how ,ought a preliminary injunction to prevent Press from
cO-locating on Rainbow's specified tower. and that the
wwer dispute did not preclude Rainbow in any way from
I:ommencing construction. Press also alleged that Rainbow
had made misrepresentations before the Commission. en
gaged In anti-competitive behavior that constituted an
abuse of process. and lacked the requisite financing. Rain
bow responded to Press's opposition. and hoth parties filed
fun her related pleadings.

) On June 21. 1991. shortly before expiration of the
fifth construction period extension and while Press's peti
I ion for reconsideration was stil1 pending. Rainbow filed its
',ixth application for an extension of time to construct.
Rainhow again recited the litigious history surrounding its
permit and stated that a district court had denied the
preliminary injunction Ihat Rainbow had sought in con
neCtion with the tower dispute.~ Rainbow represented that
It had since notified the tower owner of its intent 10
proceed with construction. and that it still anticipated com
pleting construction by December 31. 199:!. On November
:;'1. 1991. Rainbow filed a supplement to its sixth extension
application. notifying the Commission that it had com
pleted construction of its transmitter building. Also on
:"iovember 27 1991. Rainbow filed a pro forma assignment
appllcatlon. for the purpose of restructuring its organiza
lion to admit non-voting. limited equity partners. which
would thereby "reduce its reliance on debt" and enable it
w complete construction and commence operations by
December 31 1992. Press filed "Informal Objections"
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1. By this Order. we conclude that reinstatement of the
construction permit and the t.:all sign of Rainbow Broad
t.:asting Company ("Rainbow") and grant of Rainhow', ap
plication for an extension of time within which to
construct station WRBW(TV). Orlando. Florida. serve the
public interest. We also conclude that grant of Rainbow s
application for a pro forma assignment of its constructlon
permit also serves the public interest l In so doing. we deny
a contingent application for review filed hy Press Bwad·
casting Company. Inc .. ("Press") on August 26. 1993. and
dismiss an emergency petition for extraordinarv relief filed
hy Press on December 10. 1993

I As discussed in nn.1O & 3~. mfra. our decision is based on an
independent review of the record in this proceeding and has
been undertaken without participation by the Chief. Mass \1edia
J?ureau. or his staff. who are recused from this matter.
- By this action. we al!;O dismiss as moot Press's emergenc)
petition to vacate the Bureau's action. filed August 13. ]QQ3. as
"'ell as Rainbow's "Request for Immediate Action" filed .Xpri:
22. 11lQ-I.

See .\1elro Broadcasling. fnc .. qq FCC 2d b8il (Rev. Bd. 1(84):
'l·V. denied. FCC 85-558 (released October Ig. 19R5). held in
abevancc. 2 FCC Red' [~7-1 (1'187), reaff'd. 3 FCC Red 866
i l'lAA). affd. Winter Park Communications. Inc. v. FCC. 873 F.ld
3-17 ([QIN). affd. ;\1elro Broadcasting. fnc. v. FCC. 110 S. Ct.
2QQ7 (!Q'1()). pelllion for rehearing denied. III S. Ct. 15 (1'1QO).
.l The tower dispute has since been remanded to state court for
d lSPOSt I ion.
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against Rainbow's sixth extension application and assign
ment application. and included a copy of the district
court"s order denying the preliminary injunction. Rainbow
responded. and both parties filed further related pleadings

6. In early 1993. the Video Services Division had not vet
acted on P;ess"s petition for reconsideration of Rainbo~',
fifth extension Or on Rainbow's request for a sixth exten·
sion. On March 22. 1993. more than one and a half years
after Rainbow's fifth extension had expired. the Video Ser
vices Division requested that Rainbow address what steps. if
any. it had taken toward construction of its facilities since
the November 27. 1991. filings. On April 12. 1993. Rain·
bow responded by stating that it had completed construe·
tion of its transmitler building at a cost of $60.000. that II
had maintained its lease for tower space since 1986 at an
approximate cost of $500.000. and that it had selected
equipment. However. Rainbow asserted that its efforts to
proceed with construction were stymied by the Division',
failure to act on its sixth extension application and Its
assignment application. Again. Press filed oppositions. and
Rainbow filed responsive pleadings.

7. On June 18. 1993. the Chief. Video Services Division.
denied Rainbow's sixth extension application. which then
had been pending for twO years. The Division cancelled
Rainbow's construction permit. deleted its call sign. and
dismissed as moot its assignment application and Press',
petition for reconsideration of the fifth extension. Slauon
WRBW(TV) (Video Servo Div. June 18. 1993). According to
the Division, Rainbow had "held a valid permit for a total
of 32 months since the grant became final" with the ter
mination of the appellate process in August of 1990. The
Division determined that Rainbow had failed to establIsh
the showing required to obtain an extension under 4"
C.F.R. §73.3534. Specifically, the Division determined that
Rainbow had not shown that it had made substantial
progress toward construction or that circumstances beyond
Its control prevented construction .. either during the enlLre
32-month period since Metro Broadcastmg was decided or
more importantly. during the six-month construction pe
flod authorized by the grant of the fIfth extension I"he
Division found that the lOwer dispute was not over whetr,
er Rainbow could proceed with construction. but rather
whether Rainbow's asserted claim of exclusivity for certai.n
leased space prevented its competitor. Press. from co-Iocar,
ing on the same tower. As such, according to the DiviSion
the decision not to proceed with construction reflected a
business decision on Rainbow's part. a circumstance WlthlO

its control. Since it denied Rainbow's extension request
the Division did not find it necessary to address Press <.

arguments regarding Rainbow's qualifications to be a Com·
mission licensee. Rainbow filed a petition for reconslde'
ation of the Division's decision. which Press opposed

8. On July 30. 1993. the Chief. Mass Media Bureau
granted Rainbow's petition for reconsideration. The Bureau
reinstated Rainhow's construction permit and call '>'gn
granted its assignment application. and granted its eXTen·
sion application. providing Rainbow with an additional
eight-month period in which 10 wnstruct as facilities hased
on Rainbow's estimated 220-dav construction schedule
WRBW(TV/ (Mass Media Bur. Ju'ly 30. 19931 The Bureau
concluded that Rainbow should not have been held to the

5 In August of Il/Q3, the Mass Media Bureau and its staff volun·
tarily recused itself from further participation in this proceed·
ing. Press was promptly advised of that recusal. although has
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showmg required under ..0 C.F.R. §73.353-l. which applie,
to extensions of time beyond the normal two-year constrUl:
tion period. At the time Rainbow requested It"S sixth exten
,ion. the Bureau emphasized. only ten months had passed
since .~elro lJroadcaJllflg was decided. The Bureau granted
an eight-month extension of time from July 3D, 1993 The
Bureau also denied Press's allegations regarding Rainbow',
character and finances.

u. PLEADINGS
9. On August 13. 1993. Press filed an emergency petition

to rescind the Bureau's grant of Rainbow's extension and
pro forma assignment. asserting that the Bureau's action
was impermissibly tainted as a result of ex pane commu
mcations that occurred between Rainbow's counsel and the
Bureau Chief and members of his staff pnor to the Bu
reau's action. See "Emergency Petition for Immediate Re
scission. Setting Aside or Vacation of Action Taken
Pursuant to Delegated Authority." Press stated. imer alia.
that its petition for reconsideration of Rainbow's fifth ex
tension constituted a formal opposition and rendered the
proceeding restricted under section 1.1208 of the Commis
slon's ex pane rules. ld. at 4. Indeed. Press attached a letter
dated October 8. 1991. from the Commission's Managing
Director. which had been served on Press and Rainbow.
noting that the proceeding was classified as "restricted"
under the Commission's ex pane rules and that ex pane
contacts were prohibited. [d. at 5 & Attachment C. Press
also urged the Chief. Mass Media Bureau. to recuse himself
from further participation in the proceeding.s [d. at 8-9.

i 0 In response to Press's emergency petition. Rainbow
did not deny that it had made an ex pane presentation. but
argued that the ex pane presentation was permissible. Set
"Rainbow Opposition to Press Emergency Petition." Rain
bow acknowledged the Managing Director's indication that
ex pane contacts were prohibited in the proceeding. but
argued that the proceeding was informally. not formally.
opposed. and thus seemed to argue that the Managing
Director had improperly classified the proceeding as re
-.rricted. Id. at 3. In support of its position. Rainbow cited
(he note to section 1.1204(al(l)(i) and argued that the ex
parte rules did not bar the applicant. but rather barred only
Press as an informal objector. from communicating ex
parlc with the Commission staff. Id. at 4.

1 In reply, Press contended that Rainbow had misstated
and misapplied the Commission's rules. which explicitly
prohibit ex parte communications in adjudicatory proceed
lOgs that are "formally opposed." See "Reply of Press
Broadcasting. Inc. to 'Rainbow Opposition to Press Emer
gency Petition .... As it previously asserted. Press main
rained. Inter alia, that its its petition for reconsideration. as
well as its informal objection. constituted a formal opposi
~ion. and as such the proceeding was restricted under the
Commission's ex parle rules. {d. at -l-S.

J~. In addition to filing the emergency petition. on Au
gUSI 26. 1993. Press filed a "Contingent Application for
ReVIew." Press argued that the Bureau erred in granting
Rainnow"s extension application. Contrary to the Bureau's
finding that Rainbow had never had two years in which to
construct. Press claimed that Rainbow had held a valid

noted that the recusal was not "formally disclosed" until Feb
ruary or 1l/l/4. Petitioner's Reply to "Opposition to Petition for
Mandamus" at 2 n.2 (Feb. 10, IlN4).
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permit for a total of eight years. including three years
following the completion of the appellate process. Id. at 9
Press maintained that the Bureau \ grant of Rainbow"s
extension application was inconsistent with the require
ments of section 73.3534 and Commission precedent. citing
Communitv Service Telecasters. {nc.. 6 FCC Rcd 6026
( 199 I); Panavideo Broadcasting, {nc.. 6 FCC Rcd 5259
(1991): High Point Communuv Telel'lslOn. {nco 2 FCC Rcd
2506 ( 1987); ,\.fetromion, {nc., 3 FCC Rcd 598 (Video Serv
Div. 1988). See "Contingent Application for Review" at
10-1 L Accordingly. Press argued that Rainbow's extension
application should have been denied because Rainbow
failed to demonstrate that it had made anv substantial
progress in its construction efforts or that c'ircumstances
beyond its control prevented It from constructing. Id. at
12-13.

13. Press also claimed that the Bureau erred in granting
Rainbow's extension and assignment applications without
first conducting a full evidentiary hearing to deten~,ine

Rainbow's basic qualifications to be a Commission licensee
{d. at 13. Specifically. Press asserted that Rainbow had
made misrepresentations to the CommiSSion as to the na
ture of the tower dispute. and had falsely ascribed its
failure to construct to the existence of the tower dispute
Id. at 14-15. Press maintained that the tower dispute did
not prevent Rainbow from constructing: rather. Rainbow
chose not to proceed with construction Id. Press also
contended that Rainbow had engaged in an abuse of pro·
cess by aggressively challenging Press';; request that the
Commission permit Press to exchange Its television chan·
nel." Id. at 18-19. In addition. Press alleged that Rainbow
had engaged in abuse of process by lOitiating the tower
litigation. which Press alleged was for the sole purpose of
quelling competition while its own construction permit sat
idle. Id. Finallv. Press also asserted Ihat Rainbow was not
financially qualified. since Rainbow was unable to proceed
with .:onstruction absent approval of the assignment ap
plication and an adJitional infusion of .:apllaL Id. at 15-16

14. Rainhow filed an opposition to Press's contingent
application for review. See "Rainbow Opposition to Press
Contingent Application for Review'" Rainbow stated that
the Bureau's grant of the extension was Justifiable and
consistent with the Commission's rules. which afford ap
plicants 24 months to construct. ld at 8-11. Contrarv to
Press's assertions. Rainbow stated that the Bureau had cor·
rect~y found that Rainbow never had a full 24-month
construction period. ld. In that wnnection. Rainbov.
claimed that it could not have heen expected to proceed

" See Amendment of Seerion 606(bl. Table of Allolmeltt5. Tell"
l'islOn Broadca51 Slaliot15 (Clermont and Cocoa. FLOrida). ~ FCC
Rcd 1'<320 (MMB 19/N). rel'jew denied. 5 FCC Rcd 0566 (lqt1(J)
aff'd sub nom.. Rambow Broadca511n~ Compally t·. FCC q~u

F.2d 405 (D.C. Cir. lq<.jl). In that proceeding. Press. as permtllee
of Channel 08. Clermont. Florida, sought and was granted J

channel exchange with the noncommercial licensee of Channel
lK. Cocoa. Florida.
- The investigation was undertaken by ,he Inspector General
based upon an August 3, (lN3. complaint about the meeting
held between Mass Media Bureau official., and representative, of
Rainbow.
, The Report was submitted to Acting Chairman Ouello. pur
suant to ,ection 4(a)(5) of the Inspector <Jeneral Act of lQ7S. as
amended. and 47 C.F.R. §O.I3.
" The Inspector General acknowleged. however. lhat "lrad;
tionally the Office of General Counsel, renders legal opiniom
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with construction while the valiJity of its authorization was
suhject to the five-year appellate process or during the
two-year period its Sixth extension application was pending.
Rainbow also claimed that the Bureau's grant of its assign
ment application was consistent with Commission
precedent and policy. which recognizes that financing
plans are rarely effectuated as planned. {d. at 12-\3. It cited
111 ,upport Urban Telecommunications Corp., 7 FCC Rcd
386' 1992). Finally. Rainbow denied that it made any
misrepresentations to the Commission. claiming that it had
accurately reponed the status of the tower dispute. as well
as ,tS financial qualifications. Rainbow maintained that It

was ready to proceed. and that it had ordered its equip
ment following the Bureau's decision. See "Rainbow Op
pOSitIOn" at l3

! 5 In reply. Press reiterated its previous arguments and
emphaSIzed that while Rainbow might not have been re
qUired to construct during the five-year appellate process. it
col/id have done so and should have at least made "plans
for construction" during that period. See "Reply of Press to
RaInbow Opposition to Press Contingent Application for
Re\ iew" at 3. Instead. Press argued. Rainbow had made no
progress dUring that period. and virtually "no progress
during the three years following finality of its permit." {d.
\emphasls 111 original). According to Press. Rainbow's lack
of diligence militates against a funher extension of time to
construct fd

III. INSPECTOR GENERAL'S REPORT
,6. Subsequent to the filing of those pleadings. the Com

mission's Inspector General. on November 22. 1993. con
cluded an investigation into the allegations of improper ex
parte communications.- See Report by Inspector General of
Im'esllgallon of Violarion of Ex Parte Rule by ,\.fass ,\.fedia
Bureau Personnel 10 rhe Chairman ("Report")." In his Report,
the Inspector General concluded that Rainbow had violated
the Commission's ex parte rules by soliciting a third party
to ;~al1 the Commission on Rainbow's behalf and hy meet
lI1g and discussing the merits of Rainbow's application
proceedings with Mass Media Bureau officials." Pursuant to
a Freedom of Information Act request filed by Press on
January 14. 1994. this Report was made publicly available
on February 18. 1994. On March 8. 1994. Press and Rain
how were invited to file initial and reply comments on the
findmgs tn the Report insofar as they related to disposition
h\ ! he Clmmission of Rainbow's applications III

regarding the applicability of the ex parte rules in specific cases"
and. elsewhere. that "it is OGC and not the OIG that interprets
the rule for the Commission." Reporl at 5-0.
10 On December 10. \QQ3. Press had also filed an "Emergency
Petilion for Extraordinary Relief to Require Compliance with
AdmlOistrative Procedure Act and the Commission's Ex Parte
Rules." In it. Press requested (I) full disclosure of ex parte
contacts relevant to Rainbow's applications or any pleadings
related thereto: (2) an opportunity to review those communica
tions. commenl upon them, and seek such further disclosure as
may appear warranted based upon its review. Press further
requested from the Commission an acknowledgement that the
Commission was aware of and committed to providing the
protections afforded by the Administrative Procedure Act
against the possibility of taint by ex parte presentations. Press's
requests have been met inter aLia, by release of the Report of the
Inspector General in response to Press's Freedom of Information
Act request: compliance with an order by the United States
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17. Rainbow. in its comments. states that the Inspector
General"s finding of ex parte violations is based upon his
erroneous legal conclusion that the proceeding is a re
stricted proceeding. In Rainbow's "iew. the proceeding was
exempted from the ex parte rules. so that the ex parte
contacts were permissible. II See "Comments of Rainbow
Broadcasting. Ltd. on Inspector General's Report" at 1-2.

18. Rainbow also takes issue with the Inspector General'~

statement that Press "vigorously opposed Rainbow's re
quests." Id. at 7. Rainbow contends that Press lacked stand
ing to oppose its extension and assignment applicatiom.
and. therefore. because of the Informal nature of Press';;
objections and its lack of standing to oppose the applica'
tions. the ex parte restrictions did not apply. [d. at 7-8
Similarly. because Press denominated the caption of lIS

February 15. 1991. filing as an "Informal Objection." and
because Press's filing occurred after grant of the extension
request. Rainbow contends that Press's filing did not., con·
trary to the Inspector General"s Report, change the exempt
status of the application proceedings 12 Id. at 9-10. Rainbov.
further states that Press's subsequent filing of a petition fOi
reconsideration did not change the status of the proceeding
from exempt to restricted since. according to Rainbow
section 1.106 of the Commission's Rules does not confer
standing for the filing of such petitions by informal objec
tors. Id. at 10. In this regard, Rainbow cites Redwood
.Wicrowave Association. Inc .. 61 FCC 2d 442 (1976). Even it
section 1.106 did permit such a filing. Rainbow maintain
that Press failed to meet that section's requirements as 10

how its interests were adversely affected or why it could
not have participated earlier in the proceeding See Ram
bow Comments at 10.

19. Nor. in Rainbow's view. did Press's petition for reo
consideration qualify as a "formal opposition" that made
Rainbow's application proceedings "restricted" According
to Rainbow. because the text of Press's petilJon aJlegedt~

conceded that it was an Informal objection. the petition
could not be properly construed as a "formal Opposillon "
Iii. at lO-12. Along the same lines. Rainbow states that
Press's subsequent filings suffered from thiS same defect
and thus did not meet the re4ulrements of section
1 1202(e)ll )(i).13 Id. at 13. In addition. notwithstanding the
Inspector General's reliance on!he letter from the OffiCi'

Court of Appeals for the District of Columbia Circuit daled
March ~. [lJlJ4. granting in part Press'i request for issuance of
subpoenas to particular Mass Media Bureau officials; the March
~ leHer from the Office of General Counsel requesting innial
and reply comments from Press and Rainbow on the InspectOr
General's Report: and. finally. by our independent review of the
record. which ensures that the Commission 's decision-makln~

process in lhis proceeding is impartial ,.
J Rainbow states when it learned on June I/o\. /qq:3. Ihal 11'

applications had been denied. not once during the conversalion
did Commission 'itaff say that Ihe proceeding was restricted 111

Ihat the ex pam' rules applied or that it would be improper II'
talk to or meet with the Televi'iion Branch Chief or Mass Medi:>
Bureau Chief. See Rainbow Comments at '7
12 Under section 1.1202(e) of the Rules. a pleading must. among
other things. be timely filed to qualify as a "formal opposition ..
13 Rainbow also maintains that each application was a separate
proceeding under section 1.I202(d) of the Commission's Rule~

and thus. the different application proceedings did not become
one for purposes of the ex parte rules See Rainbow Commerl'
at 15.
I~ Rainbow also disagrees wlrh 'he lnspector General-
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of Managing Director (OMD) describing the application
proceeding as "restricted," Rainbow contends that the pro
ceeding was not restricted with respect to Rainbow. hut
'In Iy with respect to other parties. Id. at 18-1 q In support
;If that contention. Rainbow relies on the note to section

j 204(a)( 1), which states that oral ex parte communica
Ions are permissible in unopposed adjudications. but onl~

"etween the Commission and the formal party to the pro
;eeding. Id.

20. In addition. Rainbow notes that its attorney and the
\1ass Media Bureau Chief and Television Branch Chief hat!
;ollective FCC experience of more than 80 years ant! con
ent!s that each mdependently concurred that the proceed
109 was not restricted by Press's informal objecllonl~ [d. at
t9. Finally. Rainbow states that it should have been given
3D opportunity to review and comment on the Report
before it was made public. and that it was highly prejudi
;;ial to Rainbow and injurious to those who did nothing
wrong to have such a report released with no notice. [d. at
28. Rainbow asserts that the Commission should make
unequivocally clear that no wrongdoing occurred under
"he e.t parte rules. Id. at 28-29,

21 Press, in its comments. agrees with the Inspector
General's conclusion that there were "multiple violations
of the ex pane rules by and on behalf of Rainbow." See
"Comments of Press Broadcasting Company. Inc. on Re
port of the Office of the Inspector General" at 4. Accord
ing to Press. the Managing Director's letter put Press and
Rainbow on notice that Press's pleadings were deemed to
he formal oppositions which triggered the ex pane rules.
(d. As the Report indicated. Press emphasizes. Bureau staff
counsel had informed Rainbow of the Managing Director's
conclusion. so Rainbow should not have been confused or
unsure about the ex pane status of the proceeding. [d. at
~-5, Press further speculates that the Office of General
Counsel and the Commissioners' offices rna) be tainted by
the Improper ex pane status of the proceeding. Press sug
gests that the Commission should instruct the Inspector
General to continue his investigatIOn with specific refer
ence to the agency's overall course of conduct in this
matter t5 [d. at 6. On April 6, 1994. reply CJmments were
filed bv Press and Rainbow

.,uggestion Ihat it should not have solicited an ex parte presenta
tion from a third party. Rainbow states that the Report's con
C!USlon that the outside party was precluded from making a
'status mquiry is wrong since status inquiries .Ire never pre
cluded. See Rainbow Comments at 21.
I' Press has also requested rhe U.S. Court of Appeals for the
Dislrlct of Columbia Circuit to (1) rescind the Bureau's order
:,(rantmg Rainbow'> extension of time: (2) authorize Press to
Issue subpoenas to Commission officials; and 0) relieve the
Commission "of any authority to influence the disposition of
Rainbow's permil." Motion for Extraordinary Relief at /(i-!7
(filed Feb. 22. 19(4). In response. the court authorized Press to
issue subpoenas to three Mass Media Bureau officials. The af
fidavlls from those officials state that, contrary 10 Press's theory.
neither any Commissioner nor any member of a Commis
sioner's staff contacted the Bureau concerning Rainbow's exten
sion request. Affidavits of Chief. Mass Media Bureau at :3 '110.
Chief. Video Services Division at 5 § 16. Chief. Television
Branch at 5112. The court also held oral argumenl on Press's
request for extraordinary relief on April lR. 19q4 The Commis-
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IV. DISCUSSION
11 We conclude that Rainhow violated the Commis

sion's ex parte rules. However. recognizing that Rainbow'..;
counsel apparently sincerely believed that the proceeding
was not restricted and has advanced a plausible argument
in suPPOrt of that belief. we conclude that no sanction
should be imposed. We further conclude based on an
independent review of the record without participation of
the Mass Media Bureau that Rainbow'..; sixth extension
application should be granted. Finally. we reject Press\'
other arguments in support of its contention that Rain
bow's construction permit should be cancelled. l

" Ex Parte
Allegauons

23. At the heart of this dispute are twO ex parre contacts
The first was a telephone call made in late June of 1993 h~

Antoinette Cook. who then was the Senior Counsel to the
Senate Subcommittee on Communications. to the Chief of
the Mass Media Bureau. The call was made at the request
of Rainbow's attorney. In that call the Subcommittee
Counsel asked whether the staffs June 18 decision cancel·
ling Rainbow's construction permit was consistent with
Commission policies encouraging minority ownership of
broadcast stations. Affidavit of Chief. Mass \-tedia Bureau at
I -r 2. The second ex p,me contact was the Julv I. 1993
meeting between the Mass Media Bureau staff. -Rainbow'
attorney. and one of Rainbow's prinCIpals at which Ratn·
bow's applications were discussed. " Press has also specu
lated that Rainbow. or the Subcommittee Counsel at Rain·
how's request, may have contacted a Commissioner or a
member of a Commissioner's immediate staff last Summer
which. in Press's \lew. would taint the CommIssion ,~ The
Commission is not tainted. lq

24. At the outset. we note that the Administrative Proce
dure Act's provisions regarding ex parle presentations relate
only to on-the-record hearings, and thus are not relevant to
this proceeding. See 5 U.s.c. §557(d I Turning to our e.l
parte rules and the allegations before us. we conclude.
contrary to Rainhow's contentions. that the application
procel~ding.s plainly were interrelated. That is. for example.
the fifth and sixth extension requests should not be reo
garded as separate proceedings. and an ex pane presenta·
tion prohibited 10 the one was also prohihited in the other
related application proceedings. Press\ filings confirm that
the matters were interrelated. For example. in its Februar'
15. UNl. informal ohjection and In ih Fehruary~'-:: 199!

~ion argued that extraordinary relief was rtut ""arrartled for
numl~rous reasons. including the fact Ihat thl., urder. once re
leased. will be subject to judicial review.
10 On December 13. 1443. Rainbow filed a minor modification
application. Also. on January 2il. 1444. Press filed a "Complaint
Concerning Unauthorized Installation of Broadcast Equipment"
against Rainbow. As stated in a March 25. 1444. letter in reo
sponse 10 Rainbow's request for immediale consideration of thaI
application and request for special temporary authority 10 com·
menc'e program tests. action would be deferred "until the Com
mission resolveld I the underlying validity of Rambow \
construction permit." Now that we have resolved that question.
we direct the Mass \1edia Bureau to resume processing of
Rambow'~ requests and to review the merits of Press's com
plaint. Of course. the Bureau's decisions on rhose technical
~atters will be subject 10 review by the Commission.

Rambow IS alleged by Press 10 have Violated the n parte
rules on IWO other occasions: (I) by failing to serve Press with a
copy of the minor modication application filed December !.'.
1943 (file no. BMPCT-lJ31213KE) and 12) by failing 10 serve
Press wllh a copy of an April 12. lIN] response 10 the Video
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petItHln for reconsideration. Press clearly raised the ques
tion 'lt Rambo\l.·' fitness [0 be a Commission permittee.
fhi., ,ame hsue pertained to and was also raised hy Press in
Its laler fiilngs In the context of Rainhow's June ::1.1991.
exten.lon and suhsequent assignment applications. Because
rhi, dnd wher iSsues raised by Press in Its petition for
,'eCOlhlderatlon of the Bureau's Februarv 10. 1993. exten
'iL)f\ gran! to Rainbow were incorporated by Press in its
,ater filing., against Ralnhow's other applIcations. they were
dearly JOterrelated We therefore disagree with Rainbow's
assen'ons that each Ramhow application constituted a sepa
'ate' ,lnd different proceeding for purposes of the ex parte
"ule, Instead. we hold that if an ex parte presentation was
prohlhlled n the earlier application proceeding. It was also
i>rohlblleu in the other related application proceed lOgs

_) HaVing concluded that the proceedings were inter
'elated we must next determine whether the proceedings
were "restllcted" for ex parte purposes. At the outset. we
agree With Ralnhow that Press's Fehruary 15.19'11. "infor
mal ,h,ecLion" 10 Rainbow's Januarv 25. 1991. extension
appll .. ·ation dId not meet the retjui;ements of a "formal
IPpo·.llIon' undel section 1.1202(e) of our Rules. There
fon~ the informal ohJection did not make that or the
,uhse"luent proceedtngs "restncted" for purposes \)f the ex
.:J,lrl/· wle, Sec(Ion ] 1202(e)( 1) explicitly requires that
"\tlht caption and text of a pleading make It unmistakably
:Iear thai !he pleading is intended to he a formal opposi
lion ;r formal complain!." It is not unmistakably clear
from !he t:aption that a formal opposition was intended
hecause Press', Februarv IS. 1991 pleading was captioned
'mfnlT'ai ohJectlon "

:'6 Pre" pOInts to the Commission's decision In William
I Klic!l",n.·'l RR .2d ]~~ (1992). for the proposition that its
"mfo'lNll l)hJectlOn" "'as ne~ertheless a "formal opposi
\lon In (rlfllellll J Kwlren, we did state that "an informal
,)bJeulc'n whle h meets the criteria for a formal opposition
.,et ur:11 Ihe 1'.\ parte rules is suffiCient to render the
proueellng reslJlcted .. " [d. at 146. However. m ,hat case.
the C"mml.,sion leJected the petitioner's argument that its
npp'hH!OI1 "'hich \l.as captioned "Informal Objection."
mad·, a pmceedlng restricted. [d. That conclusion was con-
,lSte ! ~ 11 h rhe c.lmm Ission 's I ntent to establish a "bright

Sen I,:C' D,vISion', \;larch IK. IlJQ3. request for information.
Ramhow ~as required 10 file an FCC Form 301 to modify its
conslructlon permit under ·F C.F.R. ~73.ltJQil( bl( I) and because
the application constituted an authorized ex parte presentation
unde" .,ectinn I 120-l{b)( II of the Rules. it was not required to
he served on Press See·F C.F.R. !i 1.120-l( bl( 1): Dally Telegraph
Prltlilng (,j. 5ll FCC 2d 185. 144-'15. recon. denied. 3R RR 2d
J5~5 (Ill/h) and Geor/?e L. Lyon. Esq .. 5 FCC Red 4bn (Man.
Oil'. 'lJ40L ~s 10 Rainbow's failure 10 serve Press with J copy of
it5 April 12. IQq3. response. resolution of that issue turns on
wherner RalObow's application proceedings were exempt or re,
str/Cled Since we conclude that the proceeding was restricted.
we Co.lOclude that Rainbow .,hould have served a copy of its
response on Press. However. for the reasons explained infra. no
sanction IS warranted for rhat minor violation
I" ,ee \lol1on for Extraordinary Relief at U.
'4 ('h;Jirman Hundt did not Join the Commission until No
vember of IqQ3. and therefore is not tainted. Neither Commis
sioner Ouello nor Commissioner Barrett nor their staffs were
contacted by Rainbow or by anyone acting of Rainbow's behalf
conCl?rning thIS case
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line" test. 20 A pleading captioned "Informal Objection"
fails to meet this bright line test because what is unmistak··
ably clear from the caption is that an informal opposition
IS intended. As we stated in Reporl and Order In Gcn
Docket 86·225. 3 FCC Rcd at,n! 5

If a person filing an onjection considers it seriou',
enough to warrant according a "restricted" status tc>
the proceeding, then it is not unreasonable to require
that person to formal/v denommate the pLeading (,
formaL compLamt, formal oppositIOn or petition I'

denv "

(Emphasis added). At the least. under William I Kitchen.
the objection must be captioned "objection" rather than
"informal objection" if it IS Intended to restrict a proceed
ing.': '

27 Even though the Februan 15. 1991. informal onJel.:
tion did not cause these proceedings to become restricted
we do find that the filing of Press's petition for reconSider'
ation on February 25. 1991. restncted Rainbow's applil.:a
tlon proceedings for purposes of the ex parte 'rules In
Catherine L. ~Vaddil/, 8 FCC Rcd 2169.2171 (1993) we
expressly held that a proceeding becomes restricted upon
the filing of a petition for reconsideration under section
1.1208. In a similar vein. In B'l/llmore Count\!, 5 FCC Red
5615, 50Ul (1990). we held that the filing of an application
for review in a proceeding previously exempt for ex parte
purposes causes the proceeding to become restricted ,\1
though not expressly articulated In those Jecisions. Implicit
was a finJing that the pleaJing In Issue met the reqUire
ments of a formal opposition ,j, required bv seC'ion
1.1202(e) of the Rules"'

2R Press's petition for reconSideratiOn meets the "blight
line" test for a formal OppOSltlOn It is captioned ;!'- a
"Petition for ReconsiJeration." whICh does not ,uggesl In·
formal oppo'ition. The text of the petition makes it l.Hl·
mistakablv clear that a formal OPPOSition j, intended Ihe

~() See Report ltl (;en. IJocket \() ,'t<f}·:'::'S Atncndfnefll of Subpart
If. Pan I of l!Ie COmmI5~lOll'\ Ruin ilIld ReguiallOns COllceTlllllg
E\ Paree COlllmulllCalionl alld PrC\Cll/all()ll~ lit CommiSSIOn p"
ceedlllg~. 2 FCC Rcd }IlJ I. 31i15 I !4x-)l"it is essential Iha·'·... e
have clear guidelines in lhis area" I
:I Because the William J. Klich "'I case diametricall\ oppose,
,'ather than supports. Press", argument that a pleading caplioned
"Informal Objection" can make a proceeding restricted for '. \
pareI' purpose,. we find no merl1 in Press's related argument
thaI. if the Bureau was aware of or Involved In the ......illiam ./
Kllchell case. it should have deduced or been aware that 11>:
Rambo" proceeding wa, reslrlcted
" Sl'e also Repore in Gen. Docko \0. 86-225. 2 FCC Rcd ;l1

.'IiI5 (" an objector. merely b\ conforming to minimal
procedural requirement,. has It withtn hi, power 10 render "11.'

proceeding restricted' and therebv prevent n paree preser'
110m bv the applicant" (footnote omitted))
'.1 '-'hat may have additionally clouded ;l correct perception ,jf
Press's pelilion for reconsideration for 1'.\ parle purpo,es i'. the
faCt thal. in its filing. Press requested reconsideration "for 3/1 of
the rea,ons set forth in its Iinformall Objection" which
lncorporated by reference Into i15 peli t ion for reconsiderallon
An additional faclOr rna, have been Press's statement In 'he
pelltion that its "concern" is nO! \\Ilth the particular procedural
,ehicle by which the Issues might be raised" but rather that
"lhe is,ues be ,ubslantivelv considered and resolved" ~"I' Pre'."
Petition for Reconsiderati(;n at 2 &. n.2
..~, \VI.' conclude lhal Press had ·,tandlng to file It, petition !o~
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Press explicitly stated that it "herehy formall~ seeks reo
consideration" and addressed the rel/uirements of section
1 106 for Ihefiling of a petition for recon,ideration" Thus.
the filing of the petition for reconsideration reStricted the
proceeding under our ex pane rules.

29 Rainbow contends that the petition for recon,ider·
allan JiJ not re'trict the proceeding becau,e Press lacked
itanJlng to file a petition for reconsideration. Nothing in
our precedents would support such a conclusion. even if
Press lacked standing to seek reconsideration. 2J Rainbow.
'herefore. could not ignore Press\' petition for reconsider·
Hlon while it was pending. Rainhow could have sought to

'lave the pet ilion for reconsideratIOn dismissed for lack of
itanding. but it did not. Thus. for purposes of this order.
what is important is that a petition for reconsideration, the
text of which clearly indicateJ Press's intent to formally
!)ppose, was pending in June and July of Ig<n when Rain·
'JOW contacted the Mass Media Bureau. While the petition
for reconsideration was pending and the proceeding was
,ubJect to funher Commission or coun review. Rainhow
was obliged to treat the matter as a restncted proceeding.
'}ee -n C.FR. §I 1~08(a).

30. We see more potential merit in Rainbow's contention
rhat Press's petition for reconsideration should not he con
,iJered a formal opposition hecause it reiterated the ar
guments contained in Press's informal objection. Moreover.
~Ithough we have held that petitions for reconsideration
"ender a proceeding restricted. we have not previously
tddressed the precise question whether a petition seeking
'econsideration of an informal opposition may be consid
~red a formal opposition. However. we think our prior
teclSlons. the text of our ex parte rule. and the goal of

',elting a hright-line rule support the conclusion that the
tiling of the petition for reconsideration restricted the pro
'eeding even where there had previomly been an untimely
IOn·formal opposition. A "petition for reconsideration"
uggests formal npposition. and the petition plainly stated
har it was inrendeJ 10 he a formal opposition. Rainhow's
uggestion that we comiJer the relationship of the filing to

eeo!lsideratlon. Lnder seCllon -I1l5 of the Communications A.ct.
petl1ion for reconsiderauon may be filed by I I) a party to a

lroceeding or (2) "any other person aggrieved or whose inter
<'Sts lie adversely affecled by" the underlving decision.-I7 USc.
,,-l1l5(a~. Lnder lhe CommiSSion's rules. to qualify under the
-,eennd test, an entil' must also sho\\l !.lood cause whv it was not
'll)sslble for it to participate earlier". ·fi CF.R. §!.I00(b)( I).
'kcause Press did not (and indeed Clluld not) file a procedurally
Hoper pention 10 deny against the extension requesl. it does
lOt have standing to file a petition for reconsideration a~ a

,:'am. See, e.g.. Dick BroadcaSlil/g Co .. x FrC Red 31N7 (1l/Q3):
',!nlllgomerv Coumv BroadcaSllllg Corp., 05 FCC 2d H7n, Hii &

, 147"7) Redwood .Hicrowa 1'1' ,., nonallOll, II/c, 01 FCC 2d
,-l~. -I-I} (1976). A.s an exisling station In the market. however.
'res'· does have standing to fIle a petition for reconsideration
nder the aggrieved'adversely affected test. Sce fTC v. Sanden

,'{Ii" , -,Ii\) L.S.fili (14-111). Moreover. since no [()rmal pleading
'·chedule was eSlablished for the fifth extension request and the
equest was granted before Press filed an opposition, Press has

uemonstraled good cause why It was unable to participate ear·
11.'1' Sec H.R. Rep. No. IHOIl. l<oth Cong.. 2d Sess (1960). reo

prmlcd m 1960 US. CODE CONGo & A.DMIN. NEWS 3516,
'519 (in justifying exceptions to 31l-day nOlice period in section
'09 :0 permit the filing of petitions to deny, House Interstate

'md Foreign Commerce Committee indicated that petitions for
reconsideration could nevertheless be filed: "The remedy af·
'<.lrded by Section ·-105 of the A.Ct would. however be available in
hI' evcn! Ihc Commission erred")
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prior filings requires more analysis than we consider ap
propriate. keeping in mind that the rules are intended to

he as easy to apply as possihle and that the effect of
concluding that a proceeding is restricted merely means
that another party must be served with filings or invited to
meetings. Nevertheless. we understand why. In the ahsence
of a clear ruling on this point. Rainho.... may have con
cluded that the petition for reconsideration had no more
effect on the character of the proceeding than did rhe
mformal ohjection Press asked the Cllmmlssion ro reconsi'
der.

31. Because these proceedings were and continue to he
"restricted" for ex p,zrte purposes. we must examine each of
the alleged instances of ex parte violations to dctermlne
whether in fact impermissible "presentauons." Lt'. commu·
nications addressing the merits or outcome of rhese pro'
ceedmgs. were made to decision-making personnel. Based
upon the information in the Inspector Gencral", Repof/. It

is clear that the communications at the July I meeting dId
In fact address the merits or outcome of Ralnbo"'\ applica
tions.~\ Indeed. Rainbow concedes that if In fact the pro·
Ceeding ",as restricted. the suhstance of rhe discussions at
that meeting were prohibited under the Commission, ,'.t

parte rules. See Repof/ at 11.

32. While it appears clear that the discussions at the Jul\
I meeting addressed the merits of Rainbow's applications
there does appear to be some dispute as to whether the
telephone call from Senate Subcommittee Counsel to the
Mass Media Bureau Chief shortly after the Junt' i8 denIal
of Rainhow's applications was merely a status In\.luirv III
constituted a "presentation" .... hich addressed the merits UI
outcome of Rainbow's applications'" In her calL Senate
Subcommittee Counsel pointed out to the Mass Yledia
Bureau Chief that Rainbow was a minoritv hroadcaster and
raised the \.luestion ",hether rhe Bureau s action was conSI"
tent \\'ith the Commission's mlnollty hroadcasting polley'
Rainhow takes the position that rhe relephone call .... as
merely a status inquiry. If that were so, the call was not
prohibited hy the fX parte rules .. ",hleh prohibit "presenta·
{Ions" only.

33 Upon review of the availaole eVidence. we con<.:lude
that a presentation did occur m the telephone call made (0

the Mass Yledia Bureau Chief.:>' In our Rtf/Of[ ,znd Order'fT
Gen, Dockel 86·:!:!5. 2 FCC Rcd~OJ.\. we staled that a
status inquiry is "generally a request fot Information thaI I'

solely related to the status of a proceedmg" It appear, thar

:5 .'iee Rep0rl at II ("All of the persons descrihed IRain
how'sl ar~umenlS at the meeting as "oin~ w the merits and the
outcome 'of the proceeding: IRainbo;:"I a;gued thaI rhe June iK
letter had been wrongly decided and gave at least twO ,peclfir
reason, why it was wrong").
en Under ;ection 1.1202(a) of our rule, "presentatIon" i, lJ

"communicalion direCled to the mern· ,1' nutcome d! a prn
ceeding."
~- Mfidavil of Chief. Mas'i Media Bureau at I 'I 2. Although the
person i, de'icribed in the Inspector General's Report as Senl\H
(oun"el of the Subcommittee un Communication, uf theH&O
Senate Commerce Committee. the e\ldence IS unclear a, i.D

whether "he called In thaI capacity or In her tndivldual capac
tty On this paine Press. in reply comment'. notes that Ihe
caller had previously represented Ra,nhow n private practIce
,1nd funher notes that. at the time atssue ,he \\as un leayt·
from her staff posilion with the Subcommittee.
" There does not appear to be any serious dispute that the
suhsequent follow-up telephone call from the TeleviSIOn Branch
( hief 10 rhe ,arne person did not Involve a presentatIon.
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the conver"ation exceeded the boundaries of a permissiole
status Inquiry under Section 1.12021a) of the Rules even
though only bnef reference. in the form of a question. was
made to the Bureau's action and its consistency with the
CornmlSsllln', minonty broadcasting policy. Accordingly
thai call violated the ex parte rules.'" Even though we
condude that the telephone call constituted a "presenta
tlon" III violallon of the ex parte rules. it is nm clear from
the record that Rainoow specifically re\.luested the caller to
make 3 "presentatipn." as opposed to a permis,ihle statu-.
IIU-IllIlY,I Although Rainbow's July I meeting with the Bureau
,tatJ dearly constituted a violation of our t'X partl' rules. the
Inspector General in his Repon noted that Rainhow ap
pea"cd to he "sincere" 10 its belief that rhe procceding was
not restl"lcted. \0 While this does not In any way excuse
Rambo\\", violation of the rules. it is a mitigating factor In

add"esslng whether sanctions should be imposed II Assum
Ing t hat Rainbow also solicited rhe presentation made h\
Suocommitlee Counsel. that violation also would be mill
gated oy Rainhow\ sincere helief that the cllntact was
permlsslhle In eenlel Corp .. 8 FCC Rcd 6162. 616~ (1993).
PCltU()/1 renew dismIssed sub nom. Amencan ,\1essage
CefllNs I FCC. No 93-1550 (DC. Cir Feb. 28. 199~l. pel.
for relzf,nlng jlled April I~. 199~. we declined to disqualify
a carrier despite multiple ex parte violations. where the
can lei" "reasonably believed" that il had not engaged in
,moer mlssible contacts. We found. in those circum,>tances.
rhal he VIOlations did not raise a substantial question
regarding rhe carner, candorJ~ The Inspector General\
findll1g n.~gardlng the Sincerity of Rainbow's belief that its
con tact., were permissible is analogou" to the situation in
(enle, Fll1allv. we have previously indicated that "isolated"
P.l. parte' iolatlOn". such as those here. are nm a oasis for
dlsqualifi,:ation See Pepper Schull::, -l FCC Red 6393 at
0'+(1" 10d case, Cited rherein. In fact. In Pepper Schull:: I.he
Re\ lew Board noted that "no recent applicant had been
found wholly unqualified to be a licensee. includ1l1g those
cases Invnlving willful and repeated Violations of the ex
p,m"'ules" ld. at 6.+0.+. It declined to dis\.lualify a licensee
!hal committed a "palpahle" ex p'lflf violation -" soliciting
a S,~natOi ro wnte OJ letter to an administrative law Judge
cowcrpng ;] I.:ontc,ted license application. Id at 6-l01;

rhe Lall had merely been a ,tatus inquiry. It would not
have been contrary to our ex parte rules. even though it was
SOli' !ted ,- C.F.R ** 1.12(J2 and I 1210. Because the call in·
cludec ::, ',resentatIon regarding a restricted matter. it should
nnl hJve occurred ex parte. However. once 'It occurred. a sum·
rna' \' .,1 I he call should have been prepared and made available
11.\ I'lC pUblic .1- (.F.R. ~I 1..'12.
I, Report al I I

'ie,.' P''Pper Schul:: . .I FCC Rcd b3Q3, b-llJ3 (Rev, Bd. 19IN).
"'" denIed .. :; HC Rcd 3273 ( II)QO) ("In considering what Isanc
lToni rna, he appropnate. we point out that intent. while not a
bcrm in determining whether a presentation has been made. is
penlnent 111 welghll1g whelher (and whan ~anction is called
for'" I. >fI' ,.1110 ~ OICC of Reason. [ne.. 37 FCC 2d b~b. 70q (Rev,
Bd L/7 21 reeon, dellied. 34 FCC 2d X-l-:, rev, demed, FCC
7~.-l7h, released May x. IQ7-1 ("not establi~hed on Ihis record
that lappllcant"'l repealed violation l1f the ex parle rules was
accompamed b\ Inadvertence, good faith or overall innocent
intention," I.
I. 'fTC Rcd at ,,!b5
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Consistent with this prior case law. we decline to find thai
Rainbow's violation is disqualifving or raises a substanri£l!
and material question of fact lJ

35. We do believe. however. that the Managing Director
letter. as well as our prior decisions in It'addtll and Bal
umore County, should have raised a question sufficient tl
cause Rainbow to raise the issue with the Chief of the Mas'
Media Bureau before discussing the merits of the case witll
him. Under our precedents. an admonishment is warranted
for its negligent failure to comply with the ex pane rules
ee Catherine L. Waddill. 2 FCC Rcd at 2172 and Cemer
Corporation. 8 FCC Rcd at 6165 It should now be clear t(:
counsel. parties. and their authorized agents that they have
to inform relevant decision-makers as to the ex parte statu~,

of a proceeding and whether there are any questiOns or
ambiguities in this connection and that thev have a d utv tf'
raise potential ex pane issue-, jf thev are ensure a~ to 'tilt
status of a proceedingJ~ ~

Extension and Assignment Applications
36. While we conclude that the ex parte violations should

not be cause for Rainbow's disqualification. we must stIli
decide whether to grant its extension request and assign,
ment application J5 Section 7335q8 of the CommiSSIOn \
rules affords permittees 2.+ months in which to construct
new television stations, The Commission in 1q85 length·
ened the construction period from 18 to 24 months "In
recognition of the substantial changesll1 the complexity
and amount of the equipment needed and the growing
multiplicity of business deCisions involved in establishing a
station." Amendment of SectIOn 73.3598 and ASSOCiated
Rules Concerning the ConstructIOn of Broadcast Stations. 1O~

fCC 2d 1054. 1055 (1985). At the same time. the Commi~

sion revised section i3.3534 of the Commission's rules to
adopt srrict standards for evaluating applications for exten·
sions beyond the authorized rwo-year construction penoJ
Id. at 1055-1056. Specifically,. III order to obtain an exren
'ilOn beyond two year'i. a permlltee must show either that II

has completed construction and rhat testing is underwa,
that it has made substantlal progress toward construction
or that circumstances beyond its conrrol prevented itS (on
srructlon efforts. The Commls'iion aho added ,ectiofl
-:'33535. which requires a permlltee to make the same
showing if it finds it necessan to file an assignment (lr
rransfer application during the lasr rwelve months ,)( It
authorized. two-year construction period. Id, ar l05n

37. We conclude that Rainbow was nor afforded the
normal 2'+-month constructlOn penod allowed under ,ee
tion 73.3535 and rhus that It> extension requests ,houlti
have been granted. It would have been unreasonabl.e to
have required or expected Ralllbow to proceed with con
strucrion while faced with the uncertainties resultlllg from
the. appellate challenges to Its construction perm it. Those
JudIcial proceedings did not conclude until rhe Supreme
Court denied a rehearing pelItlOfl In "\ugusT of 1qqll On!\

II We include here Ihe minor IOfraction by Rainbow !n not
serving Press a copy of its April 12. IlJlJ3. pleading.
\J In a fUlure proceeding, we may consider whether forfeitures
should be imposed where counsel. panies. or Their ~uthorized

agents h~ve reason to believe th~r an ex parte issue is presented
bur do not alert Commission officials to the issue before goino
forward with presentations, '"
)5 A.s noted ~t the outseL (Jur deCision is based on ou 'WI
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five months had passed at the time Rainbow filed IlS fifth
extension application in January llf [(Nt. Similarh. onh
ten months had passed at the tlme Rambo'" filed its slxtr:
extension application in June of lq<ll Because Rambo"",
effectively had less than ~.+ months m ~hich to construct.
we conclude that Rainbow should not have been reyulred
to make the showing speCified under sectIOns 7.'.353'+ and
73.3535. which was intended to apply \.0 permlttees who
already have been afforded a full ~4-rnonth construction
period. Rather. Rainbow was In the pOSition of a permittee
'hat had not had 2.+ month' to wnstruct. and those
oermittees should not he subject to rhe same hurdles as
hose who have heen accorde,d a full ~l months to con-
,truct

38, Press maintains. however. that Commission policy.
precedent. and practice has been to imit the grant of
extension requests to six-month penods. notwithstanding
the pending litigation over l.he underlying construction
permit. and t hat no authority or precedent exists for the
July 30 Bureau action which granted Rainbow an addi·
Iional eight months to construct. While It is true that. in
general. Commission practice has been to limit the grant of
extension requests to six months. it abo true that Commis
,Ion practice has been not to deny further extensions re
'1uests where applicants. III circumstances similar to

Rainbow's. have had less than the initial 24 months to
construct. It IS also true that. In these Circumstances. we
have not required applicants to make I. he showings nor
mally required of permittees which have aJreadv had a full.
unencumbered 2.+ months to construct. !n short. we be
leve that ir is irrelevant whether prevIOus grants in such

';Jrcumstances were limited to six-month intervals as long
ih. in their totality. such grants afforded applicants no less
rhan the full ~4 months provided in section 73.3598. Ac
"lfdingly. we conclude that Rainbow was entitled to audio
IOna! time m which to construct ItS facilities. regardless of
I, previous lack of progress in (onstruct Jon or whether its

deciSion nor to proceed due to the rower dispute was a
,rrcumstance v.ithm Its control 10 We thus conclude that
Rainhow ",as entitled \0 t""o years from August 30. 1990.
'C' construct It, station and that reljuests for extensions to
'litow Rainbow rhe permIssible rwo-ye:1I period should
h:we been granted

3<l In additIOn. rhe period dUrIng which Rainbow's sixth
extension applicatIOn was pending should not be counted
'\'. pan of its two-year construction penod. Such an ap
proach would he hoth unfair and inconsistent with well
e'Jahlished precedent. In order to discourage permittees
*rom remaining Idle and not proceeding with construction
.Hill! . thell permn is about to explre or has expired.
permittee, are not entitled to relv on construction occur
! 'ng after the expiration of thelr~ authonzed construction
period Set High POlnl Comn1UIJI[V Telfl'l.\lOll, Inc., 2 FCC
Red ~506. 250 7 (19117): TV-8, Inc, ~ FCC Rcd 1218. 1220

'.1f',7) Wlchaei C Gelfand,WD. 2 FCC Rcd 6522. 6523
'vlass Medw [lur ! <liP). IL.O Broadc<l.\lIng, ~ FCC Rcd

IDaependenl review of the record. We have nOI relied upon the
findings of the \1ass Medi~ Bureau Chief or h,s staff. who h~ve

no, assisted us in reaching our decision.
'" Cf n·8. fllc .. 2 FCC Rcd l2IH. 1220 1.IQH7)(where the
Commission reinstated a permittee's grant in order to afford the
permittee a full construction period of IWO years. irrespective of
!he permmee·'. 'ack of prior progress)
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1810. 1811 (Mass Media Bur. 1987): C/dra Broadcasters.
Inc .. 2 FCC Rcd 230. 231 (Mass Media Bur. 1987l: cl
'\fiami ,\1OS Companv v. FCC. I~ F3d 651S (D.C. Cir
1994). Therefore. it would have been unreasonable to have
reljuired Rainbow to make further expenditures and pro
ceed wah construction efforts before the Commission
granted its sixth extension request. Cf Channel 16 01 Rhode
fsland. Inc. v. FCC. HO F.2d 266. 2-:"5-76 (D.C. Cir
1971)(it is unfair and unreasonable to reljulre construction
while relevant FCC policy "remains In limbo")

~O. We thus conclude that both the fifth and sixth exten
sion applications should have been granted\- Indeed. as we
helieve Rainbow was entitled to a full two-vear period after
the deCision regarding its grant became final tf could ha\>e
requesred an additional twelve. rather than eight. months
to construct J !! Thus. even though Rainbow In its recent
submissions did not request a 12-monrh extension. we will
nevertheless authorize a 12-month extension 10 order to

give Rainbow the full 24-month perIod Ihat lOitlal con
struction permittees are ordinarilv accorded d.

Misrepresentation/ Lack of Candor

~ 1. The Commission necessarily must rely upon the
truthfulness and accuracy of submissions hy Its applicants.
and thus it holds its applicants to a high standard of
integrity and honesty. See WHW EncerpflSes. fnc. \. FCC.
753 F.2d l132. 1139 (1985): Policy Regardzng Character
Qualificatiom in Broadcast Licensing. 1.02 FCC 2d l 17<)
Il1S3. l210-1211 (1986). recon. denied. i FCC Rcd ~21

(1986) The Commission will not tolerate applicants' delih
erate misrepresentations or omissions SFe Fox Rll'eT Broad
cLlsung, fnc. 93 FCC 2d 127 (19R3)

~2. We do not find that a substantial and material
question of fact has heen raised as to whether Rainhov.
made misrepresentations to the CommiSSIOn regarding the
nature of the tower dispute.'l' In llS fifth extension applica
tion. Rainbow accuratel~ descrihed the rower dispute In
terms of its asserted right of exclusiVity to certain tower
space. Moreover. Rainhow accurately reported that the re
alization of ItS right of exclusivity would ha\'e forced Pres'
to ahandon certain space on the rower ,.

!- We note that the cases cited by Press are inapposite. See
e.J?., Co/tlIl1Unlly Service Telecasters. fnc., Pallavedeo BroadcaH
in/!. fne.; High Pomt Community TeleVISIOn. fnc.: .He/rovision.
Cnlike Rainbow, which had only len months in which to

construct at the time it filed its sixth extension request. the
permittees or the assignees of the permit in each of the cited
cases had received the full authorized construction periods to
which they were entitled under section'i -3 ..15lil< and 7.3.353..l(d I.
respectively. We also believe that Press", reliance on Jalllesw"'l1
TV A HOClaU's. 2 FCC 2d -I2i!) (Video Set' Di\. 191<7). is mi.,
placed. In that deci.,ion. the initial permi1!ee had been ,Jccorded
a full 11\ month., under Ihe prior rule and. subsequent to the
rule change. had also been granted an automatic extension
(albeit nOl- for a total of the f~1l 2-1 monTh., normal Iv accorded
•nitial permittees under the modified rulel The B-ureau im·
nally den led the permittee's exten.,ion requesT. Cpon further
review. ho"ever. the Bureau reconsidered itS action and oranted
.1 further .,ix·month extension to Ihe permmee. Jame5to°wn n
.l>soClat£'5 .,hould not be read to mdicate thai a permittee ma\>
rely upon the post-expiration period to compiete construction
,J., long a., the construction permit ha., not been officiallv can ..
celled b~ Ihe Commission. a concluslOrJ !hat would be a~ odds
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~3 We also do nor find that a substantial and material
ljuestHlrl of fact has heen raised as to whether Rambow
made ml',representations to the Commission by falsely as
c:nbing 1(,; Inabilitv to complete construction to the tower
dlsputl· Both in Rainbow's fifth extension appllcation.
which was filed while its requested preliminary injunction
n conneCllon with the tower dispute was pending. and in

,ts Slxtn extension application. which was filed after the
preJimtnin, mjunction was denied. Rainbow recited the
five-vear appellate process. whil:h effectively prevented it
from lIlnstructing J

• Rainbow did not. however. represent
w the (ommission that the tower dispute precluded it
from c.. lnstructing. Indeed. in both its fifth and sixth eXlen
"on Jpplications. Rainbow consistently stated that.
I rrespecl 've ,)f (he tower dispute. it would complete con
'trUC!lon by Decemher 31. 1992. Accordingly. a suhstantlal
and matenal questIOn has not been raised that Ram how
made IT i,represenrations to the Commission. 9;, Press
claIm,

Abuse of Process

~ .. W'1ere a party files pleadings and takes other obstruc
tive .lUton, for the primary purpose of delaving or
harassmg m opponents. such actions undermine the Com
mission'; processes and adversely reflect on the party's
character to be a Commission licensee. See Polio Regard
Ing (haT<lCler QULllificLll/Ons in Broadcast Licens/ng, 102
FCC:u at ,211. see also Viacom IncernatlOnal, Inc. 2 FCC
Rcd . 259 3260 ( 1987): Radio Czrroll/On. 69 FCC 2d 1139.
I 151};; 1 ,"If/lied, 69 FCC 2d .+24 (1978\. LlfFd sub /lam.,
r,lUi~,.w R,ulio. fnc. \. FCC. ~o. 7<)-1 H9 (D.C. Ctr. Octo
ber 'j 1980\. cen den/ed, 450 U.S 1041 (1981). In evalu
atmg Press,; charge of ahuse of process regarding
Raln'IHlw', '.lppOS1l10nS to the television exchange proceed
ing l\olving Press.'! the factors to he considered are
,--.hethet: I J) Rainbow .... principal or officer admitted that
I he iH.:[WnS were taken for obstructive purposes: (2) Rain
how NHhheld relevant information from the Commission
n hal proceeding: (3) Rainbow had established a reason

1hk '13..,i, fOI its ohjectlOns: (4) Rainbow had an economic
'TIOI a!ll'n to dela\> tl1e proceeding: (5) Rainbow's other

wiTh the cases cited above. Rather. it applied 10 peculiar cir·
cumstance., ari.,ing when the normal construction period was
extended beyond IX months.
.n, Rainbow's flfth extension request had been granted by the
Video Services Division. giving it until August of lQQ1 to com
plete construction. As we have explained. the 2-1-month period
in which to construct extended 10 August of lQQ2.
'"\'Cording 10 Rainbow\ recent filings. however. including a
Pewmr for Special Relief Pendente Lite filed with the D.C.
eire.lIlon ..\pril I. 199-1. Rainbow is ready to commence broad
(J"J.[ ",erVlce
11, 'In ASlrolme Communlcation5 Co. v. FCC. H57 F.2d 1550.
56 i (DC Cir 14XX): Citlzens for Jazz 011 WR\!R, fne. v. FCC.

--, : .2d ~Q2 3<)4 (Dc. Cir. IQR5) .
11 Rambo" s Opposition to Press' Petition for Reconsideration
'() the ~rant of the fifth extension (March 12. IQQl) at ·,-5.
': -\'> R:lInbow has stated previously. "The foregOIng chro
nology Irhe five-year appellate process I demonstrates Ihat Rain·
ti~''" has never been in a position 10 undertake construction on
Ch:mnel 05. Orlando. absent the threat of judicial reversal of
the license award." Rainbow's fourth extension application. File
No BPCT X2081NKF. Exhibit I.
~,t't n.t.,upra
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conduct otherwise indicates that its purpose was pnmari!
obstructive. See Vwcom Internallonal. Inc .. 2 FCC Rcd,
3260-6l: RadIO CarrolllOll. 09 FCC 2d at 1150-5

45. In this case. Rainbow's principals or officers have ill'

admitted that they opposed Press's exchange of Channel 01
for Channel 18 f~r ohstructlve purposes.-lJ "-Jar do we ha\t
any evidence that Rambow Withheld vital information I
that proceeding. We also have no evidence that RainboIA
lacked a reasonable basis for its opposition to the exchangt
proceeding. Rather. it appears that Rainbow grounded It'
opposition to Press's exchange on relevant statulOn an,
regulatory provisions and poiicies. and therefore. while
unsuccessful. had legitimate bases for Its allegalJons JS

\V(

have no evidence that Ralnhow's economic motivation I'

oppose the exchange was the primary purpose of Its up
position. Indeed. we note that other licensees opposed Ih<.

exchange as well. In these circumstances. we conclude thai
Press has not made a prmlil faCIe case that RaJ nhow t n
gaged in an abuse of the C()m~lssion's processes

Financial Qualifications
46. The Commission recognizes that projected costs ann

financing proposals are not necessarily effectuated as pro
posed. See Rel'lsion oj FCC Form 301. 50 RR 2d 3ill. 3S:
(1981): see aLso KRPL. Illc. 5 FCC Rcd 2823. 2il2'+ \ 1990\
Given the fact that Rainbow filed its application in 1982. I
is not remarkable that almost ten years later Ramho\'
found it necessary to consider new f(nancing sources all('
consequently filed its pro forma assignment applicatIOn See
George E. Cameron ir CommUniCatlOllS. 93 FCC 2d 0:<4
830-831 (Rev. Bd. 1983) The substitution or othe I
rearrangement of financing "does not constitute the kind i,l'
change that would give rise to questions of misrepresent8
tion." which would warrant a hearing. See Urban Tel"
commUnICallons Corp, 7 FCC Rcd at 3869-70.

-i 7. Si milarly. we conclude that certain statement' madt
in the federal court litlgallon over the lOwer space du n.)·
call into question Ramhow, financial qualificatIOns II'
arguing to the contTarv. Press pOints to expert testimof1\
presented on Rainho,-,-·, hehalf predicting that if Press welt
afforded access to the (Ower site and allowed to compete 'I'

the same market. Ramoow v"ould he unable 10 ,eCUlt
financmg and its license woulJ hecome worthless SI'I

Press', "Conringenr Application for Review" at 16 and I'

February 15. 1991 "Informal Ohjectlon" at 8. l21-l Pre"
also refers to statements in the federal district Judge' ,'nkl
which. In dismissing Rarnho,-,-', irreparahle inJur\ argu
ment and denying ItS r·cquest for a preliminary injunCflo,r
stated that Rambow appeared (() lack sufficienr ftnanCid
hacking "Contingent Application for Review" at ltl r1 I it

While expert testimony presented on hehalf of Ralnho'"
included statements that It v"ould he extremelv dlfficull
not impossible. In such cIrcumstances for Rain'ht'''" 10 cpr,
pete in Ihe marketplace or ',ecwe finanCing for' the ·;liliU"

JJ As evidence of RamhoIN'~ anticompetitive motive. Pre"
pOInts ro the lestimony in the federal court litigation of J

Rambow prinCIpal who. in respon-.e to a question regardlnl!,
Rambow's involvement in rhe television exchange proceedin,,~
stated that the "Inlumher one reason tS that they were propm,
Ing the same lease ~pace lhat i have with Gannett" and IhJr
"'olther reasons are that they would become a competitor In m"
own marketplace." See Press', "Informal Objection" al 1~-2 I &
Attachment B (Feb. 15. I(Nl, However, Rainbow did not suI'
gesl that It did not believe that Ih legal position was sound. In
that regard. it i~ similar '0 Pres<; In this proceeding Pre,,,

they represented predictive judgments _. not factual state
ments -- as to obstacles Rainhow w(lultl face. More impor
tantly. as predictive Judgments. rather than factua!
statements. neither they nor the court's order were 10·

tended to address the entirely different question of whether
Rainho,," continued to meet our finanCial qualificalion'
,tandard That standard proVides that applicants must dem
onstrate sufficient capital to construct the station and then
operate for 90 days without advertising or other broadcast
revenue. lh On this point. Rainhow has not represented that
iuffiClent funds are not available for the construction and
Jperation c)f [he station as required b\ the Commission"
Rule, Indeed. to the contrary. Rainbo",,'s completion of
I:ontruction would appear III helie the assertion that its
financial qualifications under our rules is in question. Vn
ler the ctrcumstances. ,-,-e conclude Ihat Press has not
made a prtma faCIe case that Rainbow Jacked the requisite
bsurance of financing at the time it filed its construction
permit application in 1982. that Rainbow's new financing
,trategy as evidenced hy its pro forma application rendered
Rainbow unqualified. or that Rainbow IHherwise misrepre
,ented Its financial status See Urban TelecommunLcauons

orp. (RPL Ene.

v. CONCLUSION
48 For the reasons stated above. based upon our in

dependent review of the record. we conclude that the grant
.,f an extension of time in which to construct. as well as
Ihe grant of Rainhow', pro forma assignment application.
,.... ould serve the puhlic interest. convenience. and necessity.
Moreover. we find that there are no substantial and ma
lerial questions of fact suggesting that Rainbow made mis
representations to the Commission. We also find that Press
I\as failed to make a prlm,l faCIe case that Rainhow engaged
In abuse of the Commission's processes. or that Rainbow
'>,as financially unqualified. Finally. we find that Rainbow.
tJased upon its mistaken belief that the proceedings were
t'Xempt. violated the Commlssion's ex parte rules. In light
of the plausihility and apparent sincerity of Rainbow's
nelief. we do 1101 find ItS violations disqualifying. but ad
monish Ralnhow and its counsel. We also indicate that. in
he future. panies should alert Commission officials to

questions regarding the status of a proceeding before engag
ng In ex parte contacts.

44. Accordingly. IT [S ORDERED THAT Rainbow IS
HEREBY GRANTED a 12 month extension from the re
kase date I)f this Memorandum OpinIOn and Order in
vhich to construct its television station.

50. IT [S FURTHER ORDERED THAT Rainbow's ap
rlication for pro form'l assignment of it, construction per
nit IS GRANTED

51 IT IS FLRTHER ORDERED THA1 Press's
Contingent '\pplication for ReView IS DE"-JIED.

apparenlly believe~ Ihat irs legal position i, sound. but it is
undouhtedly motivated to challenge Rainhow's construction
r~rmit because Rainbow is a potenll;l competitor. .

Rambow ;}s~erted that the posltlonlng of Pres~ ~ antenna on
r'1e same wINer INould cau>c unacceptable interference. that
Press VIOlated .r:' USc. §31O(d) by effecting an unauthorized
I '-ansfer of control. and that Press's exchange violated -17 C.F.R.
§ l.+20(h) because thc participating stations were nOt in the same
market
jq See ~7 CF.R. §73.-l101 and Public Notice "Financial Quali
fications Standards." 72 FCC 2d 7H" ( 1(79).
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52. IT IS FURTHER ORDERED THAT Press's Emer
gency Petition for Immeuiate Rescission. Setting Aside or
Vacation of Action Taken Pursuant to Delegated Authorll\
IS DIMISSED AS MOOT.

53. IT IS FURTHER ORDERED rHAT Press's Emer
gency Petition for Extraonlinarv Relief IS DISMISSED AS
MOOT.

54 IT IS FURTHER ORDERED THAT Rainbow's Re
quesl for Immeuiate Action IS DISMISSED AS MOOT

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton

Acting Secretary

SEPARATE STATEMENT
OF

COMMISSIONER ANDREW C. BARRETT

In Re: Applications of Rainbow Broadcasting Company
for an Extension of Time to Construct and for Assignment
of its Construction Permit for Station WRBW(TV), Orlando.
Florida (File Nos. BMPCT·910625KP, BMCPT·910125KE.
BTCCT-911129KT)

In today"s action. we granted Rainbow Broadcasting
Company's application for an extension of time to con·
struct facilities in Orlando. Florida. granted its application
for pro forma assignment and have determined that Rain
bow acted improperly when it violated the Commission
ex parte rules.

The Commission also emphasizes the responsibility for
parties as well as their representatives to apprise Commls,
sion decision-makers as to the ex parte status of a proceed·
ing and to raise any potential ex pane issues if they are
uncertain about the status of an action Further. the Com
mIssion advises that it will. through a future general pro
ceeding. consider the imposition of sanctions where partie,
their counselor authorized representatives fait to alen
Commission officials to the existence of an ex parte pnor t·
a presentation about the merits of a matter

Whi Ie I support this general approach to ex parte issue~

the Commission must bear the onus of making certain thaI
its rules and regulations with regard to ex parte issues are
explicit.' Along these same lines. the Commission must als(l
establish a definitive general process for ex parte challenge~

that Incorporates standarus for determining who bears the
burden of establishing the existence of an alleged ex parr"
infraction as well as procedures for reviewing ex parr·>
Issues that arise during the course of the proceeding

, (support the Office of Inspector General's <O[G) conclusions
with respect to the complexity of our ex parle rules. In 01G'5
Report concerning this matter. it concluded that the rules need
to be simplified and added that "Ial rule which governs the
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communications between hundreds of FCC employees and the
public on a regular basis should be far less complex than the ex
parte cule as now written." See. Office of Inspector General's
Report dated November 23. 19Q3. p. 14.

@


