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RECEIVED

AUG:- 7; •.1

Mr. William F. Caton
Acting Secretary
Federal Communications Cotnmission
1919 M Street, N.W., Room 222
Washington, DC 20554

fEDERAL COMMUNICATIONS COMMISSK
OfFICE Of SECRETARY

Re: ImpletlteRtatieR of Section 302 of the Telecommunications Act of 19%;
CS Docket No. 96-46

Dear Mr. Caton:

This notice of a written ex parte presentation in the above-referenced proceedings is
provided for inclusion in the public record in accordance with the Commission's ex parte rules.

Pmsuant to a question from Cable Services Bureau Chief Meridith Jones, the attached
letter was provided to her and to the other individuals identified as copy recipients of the letter.
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Please direct any questions relating to these matters to the undersigned.

Sincerely,

VARNUM, RIDDERING, SCHMIDT & HOWLETTup

4fI?f~
Patrick A Miles, Jr.

mdh
c: Meredith Jones

Rick Chessen
John Logan
Jo Ann Lucanik
Lynn Crakes
Barbara Eisben
Blair Levin
Suzanne Toller
Anita Wallgren
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August 5, 1996

Ms. Meredith Jones
Chief
Cable Services Bureau
Federal Communications Commission
2033 M Street, N.W., Room 918
Washington, DC 20554

Re: OVS Rulem.king - Institutional Networks, Franchising

Dear Ms. Jones:

Thank you for takiDg the time to meet wi1h representatives of the Michigan, Illinois, and
Texas ("MIT") Communities on July 30, 1996. We sincerely appreciate the opportunity to
discuss issues of particular concern to consumers and municipalities with respect to the open
video system (OVS) rulemaking proceeding.

You asked that the communities provide additional infonnation concerning the following
items:

(1) Statutory and legislative history supporting the position that franchising
authorities can require cable operators (and, therefore, OVS operators)
institutional networks (I-NETS); and

(2) Information useful in determining same size and demographics of communities
for purposes of determining public, educational, governmental (PEG) access
requirements in the absence of a current cable franchise.

GRAND RAPIDS . LANSING . KALAMAZOO . GRAND HAVEN
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IIIItitutionaI Networks:

MIT communities believe the Commission erroneously concluded in its Scs<oad RcJort
Mld Order that Section 611 of1he Communications Act does not permit franchising authorities
to require cable operators to build institutional networks. Second Report aad Order, at' 143.
Because of this assumption, the Commission failed to require OVS operators to provide
institutional networks comparable to those of the incumbent cable operator. The Commission
must impose institutional networlc obligations on OVS operators that "are no greater or lesser"
than the obligations imposed on cable operators. The Telecommunications Act of 1996, §
653(c)(2).

Cable operators have built institutional' networks largely because franchising authorities
have the ability to require such I-NETS under Section 611.

The Commission correctly noted that municipalities may require a cable operator to
provide PEG channels. Section 611 allows a franchising authority to require both channel
capacity for PEG channels and channel capacity for institutional networks. The language and
phraseology of Section 611(b) is identical for both PEG and institutional networks. Cable
operators have built institutional networks largely because they were required to do so by
franchising authorities.

The legislative history to 1he 1984 Cable Act supports the position of MIT Communities.
In the House Report to the 1984 Cable Act, the Energy and Commerce Committee noted the
following limitation on subsection 611(b):

"Subsection 611(b) does not give the franchising authority the power to override
the application of state law. For example if a state law prohibits (or were to
prohibit) the construction of an institutional cable network without certification
from a state regulatory body, then a francbisiDl: authority's power to require
construction of such a network is (or would be) continiCnt uPOn such a
certification. In that case, any rules and procedures established by a franchising
authority for the use of channel capacity on an institutional network must be
consistent with rules established by state regulatory agencies and applicable state
laws." H.R. Rep. No. 98-934, 98th Congo 2d Sess. (August 1, 1984) [emphasis
added].

As this excerpt (copy enclosed) shows, Congress recognized that franchising authorities can
require cable operators to build institutional networks.
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Further, relevant provisions of the 1996 Telecommunications Act dealing with
institutional networks show that Congress recognizes franchising authorities' ability to require
institutional networks. Section 303 of tile 1996 Telecommunications Act added the following
sentence (among others) to Section 621(B) [47 USC § 541(8)]:

"(B) Except as otherwise pennitted by Sections 611 and 612, the franchising
authority may not ".,iR a cable operator to provide any telecommunications
service or facilities, gdp.. institptionlf DltwQrki, as a condition of the initial
grant ofa franchise, a franchise renewal, or a transfer of a franchise." [Emphasis
added].

Even though franchising authorities' ability to require institutional networks is clear
under Section 611, in the above sentence Congress clearly recognizes that franchising
authorities -- under Section 611 -- can require a cable operator to provide an institutional
network. The Conference Report to the 1996 Telecommunications Act re-enforces this
conclusion when it states, "Section 621(B) establishes that franchising authorities may not
require a cable operator to provide any telecommunications service or facilities, other than inter­
lOyernmetJtal services [i.e., I-NETS], as a condition of the initial grant of a franchise or a
renewal." Coni Rep. 104-458, 104 Congo 2d Sess. 180 (January 31,1996) [emphasis added].

MIT Communities respectfully submit that the Commission should incorporate changes
in Rule 76.1505 to reflect thmchising authorities' ability to require institutional networks. Such
changes are shown in Appendix 1 to the MIT Communities' Petition For Reconsideration (filed
July 5, 1996).

Same Size and Dem.....i":

MIT Communities do not believe that the SeeoDd Report and Order has the best method
ofdetermining a reasonable amount of channel capacity and other terms and conditions in the
absence ofa previous cable franchise agreement or an agreement negotiated between the OVS
operator and the local franchising authority. The Commission has chosen to rely on comparing
the franchise agreements for the nearest operating cable system with a commitment to provide
PEG access. Second Rgort and Order, at ~ 152.

MIT Communities submit that this comparison will not yield appropriate results.
Instead, we suggest that the Commission utilize a comparison based on community size and
demographics. As you requested, we have attached a memo from Jean Rice, of Rice, Williams
& Associates, which includes examples of how to phrase such a comparison.
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We hope that the above information is helpful to you. Again, thank you for taking the
time to meet with us.

Sincerely,

VARNUM, RIDDERING, SCHMIDT & HOWLETTill'

~/~~
Patrick A. Miles, Jr.

mdh/enclosure
c: (w/ enclosures)

Rick Chessen
John Logan
Jo Ann Lucanik
Lynn Crakes
Barbara Eisben
Blair Levin
Suzanne Toller
Anita Wallgren
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lIIJl'88Dl8nt. or otherwise) il8ued by a franchising authority to a
cable operator for the construction or operation of a cable system,
or the renewal of such an authorization, including a renewal grant­
ed subject to section 626 of Title VI. In includes any amendments.
DlOClifications or collateral agreements directly ancillary to such
authorisation.

The tAmn cioea not include any authorization issued under section
214 of the Communicatioll8 Act of 1934, or under any provision of
any state law ~rdinc the construction or extension of the facili-
ties of communicatiOlUl common carriers. .

The Committee does not intend the definition of this term or any
other provWon of H.R. 4103 to overturn Chronicle PublilhiT16 Co.
v. Conurt_ioMr of l"terMI Revenue, 61 T.e. Nc. SO. Docket 855-74
(March 21. 1977), which anows the depreciation of cable franchises
for tax P'lrp0M8.

"Fr8nehieiaI authority" means any governmental en~ity empow­
ered by P....I. state. or local law to crant a franchise. In several
states.1UiCh as New York. the franchising process includes approval
of a fNMhite by a state apncyas well as by a locallovemment.
The Co....u.tee in_de that in such cases the term 'franchising
authority" shall include tbeee state apncies, in addition to any
local go¥eI'nmeRt~ with authority to grant a franchise, includ­
iOf. a military authorlty if authorized to grant such a franchise.

·G.... B contour" means the field strenrth of a television broad­
cast station. as computed by the Commission. The current formula
for computiDi the lTade B contour is found at 47 CPR 73-684.

"Other pNIl"amm&na I18rvice" means information that a cable
operator maMI available to an su_ribers generally. This term is
part of the definition of "cable service," as aRalyzed above.

"PerMo" means an iRdividual, partnership. aI8OCiation, joint
stock conapany, trust. corporation. flr goverRment entity.

"Public. educatioRat. ..,,.. governmental acce18 facilities" means
ehalmel .,.city (inc:ludh~.. ·1Y eJ."Rnel or pt'rtion of any channe\)
d-'lnaMid for public. educational. or fovernr: .I!ntal use, as well as
facUm. aDd equipment for the use ° such channel capacity. This
may include vans. studi08. cameras, or other equiprilent relating to
the \1M of public. educational. or governmental channel capacity.

"Service tier" means a cateory of video pf'Olt'amming or other
cable servi<:es which is providea by a cable operator, and for which
a separate rate is charged by the cable operator.

"State" means any state, or political subdivision, or agency
thereat .

"Video p~amming" means programming provided by, or gen­
erally eouidered comparable to programming provided by, a televi­
sion broadcast station.

:;~jij-

(

(

(

A-401 CABLE COMMUNICATIONS ACT OF 1984 § 611

PART II-USE OF CABLE CHANNELS AND OWNERSHIP RESTRICTIONS

Section &11. Channels for public, educational, or gouernmental use
Subeection 611(a) _rants franchising authorities explicit author­

ity to etltablish requlrementl for the designation and use of public,
educational and governmental ("PEG") access channels. Franchis­
ing authoit'ities may only regulate PEG channels to the extent pro­
vided in this section.

(Rel.3-S/8S Pub. 148)



§ 611 STATUTES A-402 (

A franchwill authority, under 61l(b), may require 88 part of its
requeet for~ the number of ch8Rne18 that an operator
must let u' 'or public. educetional or pYernmental uee.

Sua-etion 611(1t) also pennite (ranch_... autheriti. to require
that channel capeeity on ilUltitutional networks be deliPated for
educational or ....rnmAntal uee. 11le term "int*itutionefnetwork"
means a comnuuaieation network. which ia COIIItructed or operated
by the 1' and which .. ........sy a","-le only to non-
reQlential 1lle Committee ill....that an i_tution-
al network which is dMiped to provi4e cable ..mce which in­
c1uciM ",idee .........milll would be a caille .,...
Su~ 611(1) d<* not five the franchWM authority the

power to~ the application of state law. POr eumple, if a
state law"""''' (or were to prohlWt) the CORIbuction of an in­
stitutional cable network. without certification from a _te J'elUla-*
tory bINi" then a fraachilJing authority's peww to require OOMtnlc-
tion of such a network ia (or would be) coa.ti.... upon auch a eer­
tiflCaUoft. In that caee, any rul. and prorcl8lIUNI eitaWiIhed b1. a
f~ authority for the ... of channel ::::II. Oft an inAitu­
tional network __ be couitteat with nal.- _iIhed by state
reculatory=- and qplicable state laws. In ..wition, compli­
ance with eltablildMid by a franch_1lI authority would not
automatically eoaatltute compliance with any ..wttional obliaa­
tions-auch .. oMainilll tariff approval-that might exist under
state law or .....lation.

Su.._ 611(b) further authorizes franchililw authorities to re­
quire that a cable ~rator's pl'OpOlal for renewal inc1u" a speci­
fied n"'r of PlIO chunela and, as to any iMtItutional network,
a epeeiW n...... of educational or governaaent.al ehaaneJs. With
reepect to a r•...,.l propoMl, PEG """i""" impMed by a
f~~ .... subject to the ..... ...- whiCh a
renewal"I 1II to be colllWwed 88" ftrth ill MCtioR •.

Pra.a authoritiea~.. .·re l'1IIiII!I MIl~ gov-
erni ty . . for ptiIbIic, ....tional or gov-
emllMlldal UN•• well • na _ ad pl'OOllllu for the educational
and IO"WD W UN of channel cac::: W for uee on in-
stitutional Frueh_Ill au· __y require a portion
of a ch8nnel to be let ukIe for a certain 8COII8 __, rather than an
entire "Del.....ction 611(c) authoriRB fran.chi8i1\( authorities
to enferee any ftuehi8e provision related to the \lie of PEG chan­
nel ~ty. qI' related to aemeee, facilities or equipment to be
provi6d fer PlIO UN, whether or not the franch_ provisiolUl were
required by a f'nmchi&e authority as part of its request for propos­
ala (JUI'P).

Th..... offen for the provision of PEG aerviclea, facilities and
equlpmeat by a cable operator in e_ of minimum requirements
that mi@.t be ....iIhed in an RP'P, which are then reduced to
the fratlilhile, are fully enforceable by the franchising authority.
(See MOtion 622 for explanation of relatioMhi," of franchise fee to
PEG related npeaditu....). It should be noted that PUl'l\llUlt to sec­
tion 618 the proyWOIUl of existing franch_ covering PEG channel
capacity anef ita uee 88 well 88 aervices, facilities and equipment
(such 88 studi08, cameras, and vans) related thereto, are fully
grandfathered.

(Rel.3-5/85 PIlb.148)
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( A-403 CABLE COMMUNICATIONS ACT OF 1984 § 612

(

(

The Committee notes that in many localities today thert' is more
channel capacity set aside for PEG use than there is acutal use of
those chaftnels. 'Mae Committee believes that in such instarac:es the
needs and intel'8lta of caWe sulMcribers would be better served by
allowing uaUNd PSG chu,nel capacity to be used by tr.-. operator
for the provision of other cable aervicea, rather than thcee c:'-nnels
remaininc "dark" until UIe of this channel capacity for PIG pur­
poees ine~. Sectioft 611(d). which applies to aU eX~RI and
future franch_. ,"",idle for Ute UIMl, under theee circulMtanees,
of chaanel capKitr d for PEG purpoees, and directs the
franch.... authority to rules and procedures for the use
of unUMd PIX} chaanel .,.city by the cable operator.

In the cue of _ .... ,........., the Committee expects that
franch.,. authorities will develop such rules ex{*iitiously, and
that the dewl t of IUI:h rulel will not require any amend-
ment of the french SucIl ...... milht. but need not, involve com·
bini~~t~ functions on the same channel on a tempo-
rary . uaal need of the lcqaacity d_ipated f~r each of
the funetioM more flally In any cue, the CommIttee does
not intend that t:hiI pro¥iIion conetitute a basis for a franchising
authority to estaDI:W1 PBG requirements where they do not now
exist in the franch•.

The Committee noMli that where demand for use of such channel
capacity for PUblic, ed1Wlltioaal 01' covernmental purposes develops,
subeeciion 611(d) is not in....... to fruatrate use of these channels
for thcee PUrpoMll. AccorfiaIIy, the franchising authoritl is fur­
ther directed to develop nd" to MIW"e that when there IS appro­
priate demand fOC" UIe of U- chMneIa desilnated for Pro pur­
poeee, caW.....tor .. of... cheanels ceases.

The Coman.... believes that it is ifttep'al to the concept of the
use of PSG cluA.... tUt be free from any editorial con-
trol or IUpervWon by aM tor. Subsection 611(e) 10 pro-
vid.el.11aere is no 1UaUJat_ on a franchising authority's
or other govemmen'" entity', editorial control over or use of chan­
nel ca~ty set ..we for pel'lUQelltal purpoees. However, the
Committee ctoe. not ift... that fnDchising authorities lease gov­
ernIMfttal chaanels to third pll'tiee lor uaea unrelated to the provi­
sion of peramental accesa =wbere the provisions of the ex­
iating franch", which are gnm thered under subsection 688(a),
explicitly 10 provide.

Section G12. Coble chamutls for commercial use
An important concept in ....rilll that cable systems provide the

public with a true di\f8Nity of pI'OI'ramming sources is leased
ae<:esa. l.eMed .... is aimed at ....ring that cable channels are
available to ....we JH'GlINII!l IUppilen to furnish programming
wMn the cable operator may elect not to provide that service as
part of the PNlUm c6ri11lJ8 he makes available to subecribers.
'nlus, section 612 establishea a eheme to U8ure access to cable sys·
tems by third para. "naffiliated with the cable operator, and
therebyp~ and ellCG\l~an increase in the sources of pro­
gramming available to the ~blic.

The term "188lSd 8CCeII' is oae that is ,enerally used in the in·
dustry to describe accees channels set asIde for commercial pur-

(Rel.3-5/85 Pub.148)



RICE, WIllIAMS ASSOCIATES

MEMORANDUM

DATE:

TO:

PROM:

0:

July 31. 1996

RiK CIt"'., "-ie_ Chief
Policy ...... Division
FCC cable Service Bureau

Ms. Jean A. Rice
Partner

Acceas Default Trigcr and Institutional Legislative History

Pollowial is a 10It et~ve triaer mcabaIdams we have UI8d in cable francIdIes
tept'diDg triaeri..~ of me an clRles. !u you can see, these have been dwiped for
specific cities. I hope they wm be of some use to you.

• ...any .,.. of similar size owned by Grantee, its parent: company, maDl.leDlent
fnm or affiliates

• ...an)' 011« similar sized maet... and are owned by the Oranbx: or pateat
~ UII1!or owned by other operators in the States of North Carolina and.
Virg!DJa

• ... in aay .... similar sized. ID&I'ket and... r and are owned by the Oraotce or
pllI'CDt compaay ancIIor owned by other operators in the State of Iowa

• ... in tbe I'DIjority of cable systems not owned by the Franchisee or its pMaJt
company widUa the metro five~nty area. of Atlanta (Clayton. Cobb, DeICalb,
Fulklll aM. GwilDtt) ... aDd in the dJrce (3) largcst cable systems willlin the
ma.jortty of die larpst twenty-five (2S) MSAs (Metropolitan SwJ8dca1 A:reIs)

• ...Grantee's -. pareat Compmy's liyttems in the followins states: Alabama,
GoorIk. N'" Camlioa.,.South CaroliPa) TeDDeUee. VirgiDia and West VirgkUa.
Acquired IYItam shall only be included after they have been beld by tbe Grantee
for a period of five years
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• •••m a lyMem with over '6,000 IIIIIIcn1Jcrs wblch is owned by CoIltineftfAl. or
located. within the New York MSA

Odaer critBria could iDl:lude similar ase of rbe caMe systan and similar dc:lJlOIfIPIIics.

AI. was reqautocl ill the meetiDiI ...... wieh y B8ruI1, we dleeked me lep1adve
b.iBtDry Oft eM Cable Com1auaicati.oD Policy /Itt;( of 1 , $:lc:doB 611,~ iDItiuJdoDal
JJItwGtb and fouud an example which incHcItIriI dIIt BIllIe law may prombit cities from requbiDg
instlmdorW. networlc:s. A copy of the lelisJative b.iJtmy of Section 611 is attached.


