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OpTel, Inc. (“OpTel”), submits these reply comments in the above-referenced
proceeding. The Commission has asked for information concerning the effectiveness of

its program access rules.] Three of the comments filed in response to this inquiry deserve
special consideration.

First, OpTel strongly supports the suggestion of the National Rural
Telecommunications Cooperative (“NRTC”) that the Commission’s program access rules

should provide for damage awards against parties found in violation of those rules.2 As
NRTC explains:

No public policy is served by allowing violators of the program access rules to
escape liability. The FCC must bolster the rules if it hopes to ensure a level
playing field in the MVPD marketplace. Without the possibility of an award of
damages to an aggrieved MVPD following successful prosecution of a complaint
at the Commission, there is little practical incentive for an MVPD even to pursue a

remedy at the Commission. Nor is there any real incentive for violators to comply
with the rules.3

An example of this shortcoming is provided by OpTel’s complaint against Century
Communications, Inc., filed on April 9, 1996, in which it alleged that Century’s refusal to
sublicense a regional sports programming package to OpTel violated the Commission’s
rules.# Today, four months later, OpTel’s complaint remains pending. In the meantime,
OpTel’s customers have been denied access to popular regional sports programming and
OpTel has been forced to compete with a diminished programming package. If and
when OpTel is vindicated, the most it can hope for under the current rules is an order
requiring Century to make the disputed programming available — OpTel is not made
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whole and Century is not punished for its unlawful behavior. In order to be effective, the
program access rules must have teeth. Thus, the Commission should amend its rules to

allow parties aggrieved by violations of the program access rules to obtain legal damages.

Second, OpTel agrees with the assessment of the Residential Communications
Network, Inc. (“RCN”) that the Commission should “act promptly” when presented with
an allegation of a programming access violation.> “If a competing MVPD is unable to
provide consumers with popular programming, especially exclusive sports or other local
programming, ... the incumbent cable operators will continue to monopolize the video
marketplace.”® For that reason, OpTel urges the Commission to expedite review of
programming access complaints.

Finally, OpTel joins with BellSouth Corporation in cautioning the Commission to
recognize the limited scope of its program access rules and to remain vigilant against all
forms of unfair or anticompetitive behavior by incumbent monopoly franchised cable
companies.” As BellSouth points out, the program access rules do not explicitly cover
exclusive agreements between large franchised cable operators and non-cable affiliated
programmers.8 The Commission must make every effort within its authority to ensure
that cable operators are not permitted to abuse this loophole in the rules.
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