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S'fATI<:M.;N'f

A. Bac:karound

I. Uenlupmen' 01 H'(' Minuri.y Owncrlihlp Pulidcli

a. I-.ilrly R~eo,"ltlon 01 th~ Need lor .\'peeille Millority
"olldes

This case involves the FCC's minority distress sale policy,
which provides incentives for existing licensees, in narrowly
defined circumstances, to sell a radio or lelevision station to a
minority controlled buyer. This policy, adopted by the FCC in
1978, is one aspect of the agency's more general, and longstand
ing, efforts to increase diversity in radio and television program
ming generally by increasing diversity of ownership of broad
cast stations. I The Commission has explained that it has been
committed to the concept of diversity of control of broadcast
stations because "diversification ... is a public good in a free
society, and is additionally desirable where a government licens
ing system limits access by the public tQ the use of radio and
television facilities." Policy Statement on Comparative Broad
cast Hearings, I F.C.C.2d 393, 394 (1965).

In the late 19605, following the adoption of the Civil Rights
Act of 1964 and the Report of the National Advisory Commis
sion on Civil Disorders (1968) [hereafter Kerner Com",'n
Report), the Commission began to focus its diversily-related
concerns on the very small participation by minorities in the
broadcasting industry. The Commission acted first in the area
of employment by adopting regulations that sought to ensure
that broadcast licensees did not discriminate against minorities
in their employment practices. See, e.g., Nondisaimination
Employment Practkes of Broadca~'1U,'ellsees, 18 F.C.C.2d 240
(1969).'

I See, e.g., FCC v. Nutionul Cili:ells COII/"', for Bruutlt'ustill,. 436 U.S,
175, 795 (1918); SlQrer 8roudt'usti"lt Co, v. U"ited Stules, 220 1-',2d 204, 209
(D.C.Cir. 1955). rev'd on ocher ground~, 35 t U.S. 192 (1956); Policy Stllte
",ent on Com/lIIrutive STOudt'usl lI~uri"g~, 1 1-.C.C.2d 393, 394 (1965).

J S« alloO N""dijj('ri",i"",II0" J::m"lu)'IIw"t l'r"'t,tiO'l of Bruudc'u.\I t.H'e"sas,
23 1:.C.C.2d 430 (1970); Nomli~c:ri",ill""ioll ill the 1;'",,,I,,}',,,e,,t I'uli('ies ullti

c.o

The Commission stated that "broadcasting is an important
mass media form which, because it makes use of the airwaves
belon.ing to the public, must obtain a Federal license under a
public interat standard and must operate in the public interest
in order to obtain periodic renewals of that license." Non
discrimination Employment Practices of Broadcast Licensees,
13 F.C.C.2d 766, 769 (1968). This Court observed in 1976 that
FCC regulations dealing with employment practices "can be
justified as necessary to enable the FCC to satisfy its obligation
under the Communications Act of 1934 ... to ensure that its
licensees' programming fairly renects the tastes and viewpoints
of minority groups." NAACP v. FPC, 42S U.S. 662, 670 n.1
(1916).

The Commission also sou.ht to enhance broadcast pro.ram
diversity by requiring station owners to "ascertain" the needs,
interests and problems of substantial segments of their com
munities, specifically including "minority and ethnic groups"
and to direct their non-entertainment proarammin. to those
ascertained needs. See A~rlainment ofCommunity Problems
by Broadcast Applicants, S7 F.C.C.2d 418, 419, 442 (1976).

The FCC's initial steps to improve minority participation in
broadcasting did not involve the consideration of race as a fac
tor in licensing decisions. In fact, in 1912 the FCC rejected a
claim "that Black ownership of a television station is, by itself,
in the public interest because only then will the station be truly
responsive to the needs of the . . . Black community." Mid
Florida Television Corp., 33 F.C.C.2d I, 11 (Rev. Bet), rev.
denied, 31 F.C.C.2d SS9 (1972), rev'd TV 9, Inc. v. FCC.49S
F.2d 929 (D.C.Cir. 1913), cert. denied, 419 U.S. 986(1914). The
Commission refused to live credit to an applicant in a com
parative licensin. proceedin. solely on account of the race of its
owners, where the record did nOigive assurance that the owner's
race would be likely to affect the quality of the station's broad
cast service to the public. The Commission held that under the
governing statutory standard for licensing - "the public interest,

PrIlCIH:~Sof SrtHHkllsl Lians«s, S4 F.e.e.2d 354 (1915); Nundiscri",illilliun
in th~ Employ""nl PoIici~s lind Prllcticft· uf 8ruudt'usl Lk~nsNS, 60
F.e,Co2d 226 (1976).
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convenience, and necessity" (47 u.s.e. 309(a»-licensin, deter
minations depend upon service to the public, not upon the racial
makeup of an applicant's stockholders. "Black ownership can~

not and should not be an independent comparative factor ...;
• rather, such ownership must be shown on the record to result in

some public interest benefit." 33 F.e.C.2d at 18.
The court of appeals, however, rejected rhe Commission's

position that the circumstances must give an "advance assurance
of superior community service attributable to such Black owner
ship and parricipation...." TV 9, Inc. v. FCC, 495 F.2d at
938. "Reasonable expecration," the court held, "not advance
demonstration, is a basis for merit to be accorded relevanr fac
tors." Ibid. The court explained:

Il is consistenr with the primary objective of maximum
diversification of ownership of mass communications
media for the Commission in a comparative license pro
ceeding to afford favorable consideration to an applicant
who, not as a mere token, but in ,ood faith as broadening
community representation, gives a local minority group
media entrepreneurship.... We hold only that when
minority ownership is likely to increase diversity of con
tent, especially of opinion and viewpoint, merit should be
awarded.

Id. at 937-938.
Two years later the court emphasized that "(t)he entire thrust

of TV 9, Inc. is that black ownership and participation to,ether
are themselves likely to bring about pro,rammin, that is
responsive to the needs of the black citizenry, and that that
'reasonable expectation' without 'advance demonstration,' ,ives
them relevance." Garrett v. FCC, S13 F.2d 1056, J063 (D.C.Cir.
1975) (footnotes omitted). See also West Michigan Broadcasting
Corp. v. FCC, 735 F.2d 601, 610-611 (D.C. Cir. 1984), cert.
denied, 470 U.S. 1021 (1985).

Followin, the decisions of the court of appeals in TV 9, Inc.
and Garrell, the Commission modified its policy with respect to
the consideration of merit for minority ownership in the context
of comparative licensing proceedings. The Commission an-

~

o

\

5

nounced that minority ownership, where the minority owners
would participate in the day-to-day operation of the proposed
station, would be considered a "plus factor" in determinin,
which among competing license applications to grant. See
WPIX, Inc., 68 F.C.C.2d 381,411-412 (1918). This "plus fac
tor" subsequently was extended to applicanrs that proposed to
include female owners who would be involved in the station's
operations. See Mid-Florida Television Corp., 69 F.e.C.2d 601,
652 (Rev.Bd. 1978), set aside on other grounds, 87 F.C.C.2d
203 (1981); Horne Industries, 94 F.C.C.2d 81S, 822-24 (Rev.8d.
1983), review denied, S6 Radio Reg.2d (P&F) 66S, 668 (1984).

b. Till Dlstun Silk Polley

In 1978 a task force formed by the FCC to examine the issue
of minority ownership of radio and television broadcast stations
issued a report findin, that "the minority community continues
to be underrepresentated amona broadcast station owners" and
that this situation was "a direct result" of past society-wide
discrimination. FCC Minority Ownership Task Force, Minority
Ownership in Broadcasting Summary at I, 7 (1978) (hereafter
Minority Task Force Report). The task force found that si,nifi
canr barriers, including lack of information, lack of adequate
financing and inexperience in the industry, had hampered the
growth of minority ownership. Id. at 8-29. The task force
recommended that further steps should be taken by the FCC to
encourage and facilitate the entry of more minorities into
ownership of broadcast stations. Id. at I, 8, 30.

The FCC reviewed the findings of the Minority Task Force
Report and concluded that there was a need for further action
to address the "'(a)cute underrepresentation of minorities
among the owners of broadcast properties...." Statement of
Policy on Minority Ownership 0/ Broadcasting Facilities, 68
F.C.C.2d 979,981 (1978) (hereafter 1978 Minority Policy State
ment) (Pet. App. 130a), quoting Minority Task Force Report at
I. The Commission found that its initial steps involving employ
ment and ascertainment had not been sufficient. The Commis-
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sion noted. referring to the findings of the task force. that fewer
than one per cent of the 8S00 commercial radio and television
stations operating in 1978 were controlled by minorities,
although minorities constituted 20 percent of the population.
See /978 Minority folicy Statement, 68 F.C.C.2d at 981, citing
Minority Task Force Report at J (Pet. App. 133a-34a).) The
Commission found that although "the broadcasting industry
has on the whole responded positively" to previous FCC ini
tiatives. "the views of raciaJ minorities continue to be inade
quately represented in the broadcast media." /978 Minority
Policy Statement, 68 F.C.C.2d at 980 (footnotes omitted) (Pet.
App. 132a-133a).

Concluding that "additional measures are necessary and ap
propriate," /978 Minority Policy Statement, 68 F.C.C.2d at 981
(Pet. App. 133a), the Commission responded by adopting the
distress sale policy, along with another policy involving tax cer
tificates. in an effort to address the problems illuminated by the
task force report. The minority distress sale policy was based on
the Commission's belief that "[fJull minority participation in the
ownership and management of broadcast facilities results in a
more diverse selection of programming ..." and that "[a)de
quate representation of minority viewpoints in programming
... enhances the diversified programming which is a key objec
tive not only of the Communications Act of 1934 but also of the

) See also United Stales Commission on Civil Riahls. Federul Civil Rights En
/orceme"t E;//ort 280 (1971) ("rOJf the approximalellY) 7.500 radio saarions
Ihrouahout the cOuOlry, only 10 are owned by minorilies. Of Ihe more Ihan
1.000 television sialions. none is owned by minorilies.;. ciled in TV 9. Inc.• 49S
F.ld al 937 n.28; Citiuns Communications Cent~rv. FCC. 447 F.ld 1201. 1213
n.36 (1971) ("Accardin, 10 lhe unconlesled lestimony of petitioners. no more
lhan a dozen of (Ihel 7.500 broadcast licenses issued are owned by racial
minorilies.;; Mid-FioridD Television Corp.• 37 F.C.C.ld al S63 (Commissioner
Hooks. concurrin,) ("While there is still no black ownership of a television $la
lion. I am loid lhal black ownership of radio Slalion!li may be approachina lhe
astronomical fiaure of 20 OUI of nearly 7.000.;; Uniled Siaies Commission on
Civil Ripls. Federu/ Civil Rights. Federal Civil Rights Enforcement E;/
/ort-1974 al 49 (1974)("ln 1973. Ihere were over 7.000 radio slations and 1.000
Iclevision sialions operalina in lhe United Siales. Of lhese. only 33 radio slalions
lexaled in 20 stales and lhe District of Columbia and no television stations were
owned by minority &roup members.").

..........
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First Amendment." Jd. at 981 (Pet. App. 134a. 133a). Lack of
minority representation among owners of broadcast stations.
the Commission held. "is detrimental not only to the minority
audience but to all of the viewing and listenins public. Adequate
representation of minority viewponts in programming serves
not only the needs and interests of the minority community but
also enriches and educates the non-minority audience." Ibid.

Accordingly. "in order to further encourage broadcasters to
seek out minority purchasers," the distress sale policy

permit[s) licensees whose licenses have been designated for
revocation hearins. or whose renewal applications have
been designated for hearing on basic qualifications issues
. .. to transfer or assign their licenses at a "distress sale" .
price to applicants with a significant minority ownership
interest, assuming the proposed assignee or transferee
meets other qualifications.

Id. at 983 (footnote omitted) (Pet. App. 138a). Ordinarily. FCC
policy has precluded licensees whose licenses have been
designated for revocation hearins or whose renewal applications
have been designated for hearing on basic qualifications issues
from selling the station and license until questions about their
qualifications have been resolved favorably. See Stereo Broad
casters, Inc. v. FCC, 6S2 F.2d 1026. 1027 (D.C.Cir. 1981); Jef
ferson Radio Co. v. FCC. 340 F.2d 781. 783 (D.C.Cir. 1964);
Bartell Broadcasting of Florida. Inc.• 4S Radio Reg.2d (P&F)
1329. 1331 (1979). The distress sale program is an exception to
lhal generally applicable policy. It provides a broadcast licensee
that is in danger of losing its license with an incentive to transfer
its interest to a minority controlled entity in order to recoup part
of its investment rather than risk losins virtually everything if its
license is revoked or renewal denied.· The distress sale policy

• Two calCiories of exceptions had exi51ed 10 the FCC's .eneral prohibilion
aaainsl Ihe saIc of a saalion while the propriety of a licensee's operalion of thal
slalion was in serious qucstion: (I) where the licensee was seriously ill or
disabled (see Cathryn Murphy. 42 F.C.C.2d 346 (1973); and (2) where lhe
licensee corporation was bankrupa and was effectin. a sale for Ihe benefil of
innoc:em credilors (see LuR~ v. FCC. 494 F.ld 114S (D.C.Cir. 1974». The
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also serves the public interest generally by promptly removing a
licensee whose qualifications have been placed in question and
relicvin. the FCC of the necessity of undertaking a costly and
time-consumin. administrative hearin•. ' The distress sale policy
thus adds an opportunity for minorities to acquire established
broadcast stations at a reduced cost and through procedures
that promote the public interest in prompt and efficient ad
ministrative proceedings.

Under the distress sale policy, a qualified minority applicant
is one that meets the Commission's basic qualification to be a
licensee and in which the minority ownership interest exceeds
fifty per cent or is controlling. The distress sale price agreed to
by the licensee and the minority buyer may not exceed 75 per
cent of the fair market value of the property.'

There is no requirement that a licensee in such circumstances
transfer its station pursuant to the distress sale policy. The deci
sion whether to seek to use the distress sale policy or to attempt
to retain the license and proceed thro~gh a hearing is a matter
solely for the licensee in question. Thus. the policy does not in
volve any "quota" or "set-aside." No particular number or per-

Commission has also made individual exceplions 10 Ihe rule in rare cir
cumSlanccs. Sec RKO G'IIerll/, Inc., 3 FCC Rcd 5051, 5062 (1988); Spllllish
Inl'/ Comm. Corp., 2 FCC Rcd 3336. 3338 (1987), remlmded, Cou/ilion for
Ih, p,.,.rwllioll 0/ HUpllnic BrOildclIsiing v. FCC. Nos. 87-128S, et al.
(D.C.Cir. Jan. 12. 1990); A.S.D. Answ,rin, S,rv;c" IIIc.• I FCC Rcd 753.
754 (1986); G~rg, E. CUI",ron, Jr. Communicalions, S6 Radio Re•.2d (PelF)
82S. 828 (1984).

I Sec. '.g.• Orllyson Enterpri#s. Inc.• 47 Radio Re•.2d (PelF) 287. 293
(19110) ("One of the purposes of Ihe dislress sale policy is to avoid the ad
minislrative bUrden of hearinp 10 resolve licensee character issues.").

• Sec Grayson ~"'terprMs.lnc.• 47 Radio Re•. 2d (PelF) al 293. The Com
minion had initially simply required 1IuIlihe price be "sublOlanlially below" the
fair market value of the slation. Sec North/und T,I,vision. IIIc.• 72 F.C.C.2d
St, 56-S8 (1979). The Commission explained there that determinin. the
allowable price involves a balanein. of Ihe connictin. inlerests of deterrence
to licensee misconduct and the promotion of Ireater minorilY ownership of
broadcast stations. Id. al S4. The Commission subiequently concluded thai
"those diver.ent .oals are mosl adequately met when a distress sale pri~e does
not eJlceed 7S percent of the stalion's fair markel value," L" Broudcasting
Corp.• 47 Radio Rea.2d (PltF) 316.317 (1'J80).

......
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centage of broadcast licenses has been reserved for minorities
under the distress sale or other FCC minority ownership
policies.

Concerned with the continuing" 'dearth of minority owner
ship' in the telecommunications industry," the Commission ex
panded the distress sale program in 1982 to permit minority
controlled limited partnerships to benefit from the distress sale
program. See Commission Po/icy Regarding the Advancement
of Minority Ownership in BrOQdcasting, 92 F.C.C.2d 849, 8S2
(1982) (hereafter /982 Minority Policy Statement).' The Com
mission determined that in the case of limited partnerships. if
the general partner is a minority who holds at least a 20 per cent
interest in the partnership, and who will exercise "complete con
trol over the station's affairs," that enterprise qualifies as one
with "significant minority involvement" and is eligible to par
ticipate in the distress sale program. See id. at 853-55.

c. Conl,.ssJoNlI Action

Congress has repeatedly endorsed the goals of and directed
the FCC to continue to implement the distress sale program as
well as other FCC minority ownership policies.' Moreover,

, The Commission's action was in response to recommendations of an ad·
visory committee that it had created -for the purpose of explorina means to
facilitate minority ownership of telecommunications properties." 92 F.C.C.ld
at 8S2. Sec Strllt,glls lor AdWlMin. Millority OWII"ship Opporl","ilin III
T,I"'o""nuniciliions-Fillll/ R,port 0/ th, Advisory Co",m. on AII"nllti~

Finllncing for Millority Opport","ilils ill T,/,,:ommuniciltiollS to Ih, F.rll/
Communications Comm'II (May 1982).

• As a foundation for the Slatutory enaClments discussed below. Con,reu
has held nunaeroul hearin.s to explore the problen, of lack of minority owner·
lthip of broadc~t IItations. See. ,.... H,,,ring on Minority OWMrsltip 0/
Broudt·"sl S,,,,ions /k/or, 1M SubC"OIIIm. Oil CommuniCUliolls O/IM S,IIi116
Comm. on Commilniclliiolls. St-1I11u ilnd TrllnsportatJoII. 101s1 Con,.. III
SeSl. (Comm. Print Sept. IS. 1989) Ihereafter /989 He"rill. on Millorily
Own"shipl; HNrillgs Oil H. R. 116J 1kjor, iI SubC"omm. o/Ih, S,1IiI16 Com",.
on Appropritltions. 1000h Con,.• 1st SClis. 17-19. 75·77 (1987); Millorily
OwnnJ Broudcasl SIIIIions- HNrillgs on H.R. 5J7J Befor, Ihe SubC"omm. Oil
T,/ecom",uni(·ulions. COIIsum" Prol«tion. und Finullc, 0/ th, Ho",.
Co",,,,. on 1::11"0 and (''o",m,",. 99th Con,.• 2d Sen. (1986) Ihereinafter
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Conlrcss has expanded on policies adopted by the Commission.
In 1982. for example. Conlress amended the Communications
Act to authorize the FCC to award licenses by a system of "ran
dom selection." or lottery. The legislation directed the FCC. in
creatina any such procedure. to grant "an additional significant
preference . . . to any applicant controlled by a member or
members of a minority Iroup." 47 U.S.C. 309(i)(3)(A). Con
gress found that "the effects of past inequities stemming from
racial and ethnic discriminaiion have resulted in a severe under
representation of minorities in the media of mass communica
tions." H.R. Rep. No. 76S (Conf. Rep.). 97th Cong.• 2d Sess.
43 (1982) (hereafter H.R. No. 76S). Consequently. Congress
concluded that "(o)ne means of remedying the past economic
disadvantage to minorities which has limited their entry into
... the media of mass communications. while promoting the
primary communications policy objective of achieving a greater
diversification of the media ...• is to provide that a significant
preference be awarded to minority-controlled applicants in FCC
licensing proceedings." Id. at 44.9

Hellrin,s on H.R. jJ7J/: Minority PlIrticipotion in the Meditl-Hellrin,s
Belore tM Subcomm. on TelecommllniCtltions. Consumer Protection. lind
Fintmee 01tlw Hou. Comm. on EnerlY lind Commerce. 981h Coni·, lst Scsi.
(1983) IhcrcmaflCl' 198J Hellrin,s on Minority PlIrticipotion/: PtUity fur
MinoritieS in tM Meditl-Hetlrin,s on H.R. I/jj Be/ore the SulH:umm. un
Telecommunicllllons. Consumer Protection. lind FinllnC'e 0/ the Hou.
Comm. On EnerlY lind Commerce. 98th Coni.• lsI Sess. (1983) lhereinafler
Hetlrin,s on H.R. IIjj).

• ConFess had enacled a similar 51alutory scheme a year earlier. Sec Pub.
l. No. 97·3S, 9S Stat. 3S7. 736-37 (1981); H.R. Rep. No. 208 (ConL Rep.).
971h Coni.• 1st Scsi. 897 (1981). The FCC chosc not to implement that statute
for several reasons. includinl a "'ack of specificilY in both Ihe sIalute and the
Ie,islative history" re,ardin. preferences 10 be accorded minorities in any 101

tcry licensinl system. RlIndom ~Iection/Lo"ery Systems. 89 F.C.C.2d 2S7,
279 (1982). Conlress enacled a revised stalule within scveral monlhs. reo
emphasizin'lhe scriousness wilh which it viewed lhe "scvere underreprescnla·
tion of minorities" and Ihe imporlance of provisions in the statute desilned 10
enhance diversilY of ownership by increasin. the number of minority owners
of radio and lelevision stalions. Sec H.R. Rep. No. 76S at 43; Communica
tions Amendmcnl5 Act of 1982, Pub. l. No. 97-2S9, 96 SIal. 1087. 1094-9S
(1982).

~
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In 1987. after the FCC had opened an inquiry concerning the
validity of its minority ownerShip policies (see pale IS below).
Conlress enacted appropriations le,islation containin, a provi
sion that prohibited the Commission from spending· any ap
propriated funds "to repeal. to retroactively apply changes in.
or to begin or continue a re-examination of" the distress sale and
other minority ownership policies. Continuing Appropriations
Act for the Fiscal Year 1988. Pub. L. No. 100-202. 101 Stat.
1329-32 (1987) (Pet. App. (618). The Senate Appropriations
Committee. where the provision originated. explained: "The
Congress has expressed its support for such policies in the past
and has found that promoting diversity of ownership of broad
cast properties satisfies important public policy goals. Diversity
of ownership results in diversity of prolrammina and improved
service to minority ... audiences." S. Rep. No. 182. tOOth
Cong., 1st Sess. 76 (1987) (hereinafter S. Rep. No. 182). Con
gress has twice extended its prohibition of the use of ap
propriated funds on modification or repeal of the distress sale
and other minority ownership policies. lo

2. AdMl.lsarative Proceedl.1I I. Til.. Case

This case arose from a license renewal proceeding for a televi
sion station in Hartford. Connecticut. After questions bad
arisen before the Commission in 1978 concernina whether the
licensee of the Hartford station. Faith Center. Inc.• had. in con
nection with other stations of which it was also the licensee.
solicited funds over the ~ir that were thereafter not used for the
purposes described in the broadcast solicitations, I I the Commis-

I' See Departmenl' of Commerce. Justice, " State, lhe Judiciary and Relaled
Alencies Appropriations Act. 1989, Pub. L. No. I00-4S9. 102 Slat. 2216 (t981)
(Pet. App. 163a); Depanmenls of Commerce, Justice, " SCale. lhe Judiciary
and Relaled A,encics Approprialions Aci. 1990, Pub. L. No. 101-162, 103 SIal.
1020(1989); scc also S. Rep. No. 101-144. 10Ist Coni.• lsi Scss. 86(1989); H. R.
Rep. No. 299 (Conf. Rep.). 10Ist COOl., 1st Sess. 64 (1989); US Coni. Rcc:.
H7644 (daily ed. Oct. 26. 1989; US Coni. Rcc. SI2.26S (daily ed. Sept: 29,
1989).

II Sec FlIith Center. Inc.• 82 F.C.C.2d 1 (1980), re(:onsid. denild. FCC
81-23S (1981), afrd, mem.• Fllith C,n"r, InC'. v. FCC. 679 F.2d 261 (D.C. Cir.
1982). cere. denied. 4S9 U.S. 1203 (1983).
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sion designated Faith Center's application for renewal of its
Hanford television station license for a hearina in 1980. Faith
C~nt~r, Inc., FCC 80-680 (Dec. 21, 1980). Prior to the Commis
sion's action, no party had filed an application seeking to com
pete with Faith Center's renewal application for authority to
operate on that particular channel in Hanford. faith Center's
application had been filed with the Commission on December I,
1977, and competing applications could have been filed by any
party within ninety days thereafter. Sec 47 C.f.R. 1.516(e)(l)
(1977).

In February 1981, Faith Center petitioned the Commission
for permission to transfer its license under the fCC's distress
sale policy, which the Commission granted. Faith Center, Inc.,
88 F.C.C.2d 788 (1981). The proposed sale, however, was not
completed, apparently because of the minority purchaser's in
ability to obtain adequate financing. Sec J .A. 250, 257-58. 11 In
September 1983, the Commission granted a second request by
faith Center to pursue a distress sale to another minority
controlled buyer. At that time, the Commission rejected objec
tions to the distress sale raised by Alan Shurberg. I J Sec Faith
Center, Inc., 54 Radio Reg.2d (P&f) 1286 (1983); Faith Center,
Inc., 55 Radio Reg.2d (P&f) 41 (MM Bur. 1984). This second
authorization of a distress sale and assignment of the station
license also was not consummated, apparently for similar
reasons related to financing the purchase. See J.A. 426.

In December 1983, Shurberg Broadcasting of Hartford, Inc.,
tendered to Ihe Commission an application for a permit to build
a television station in Hartford. J.A. 388. The application was
mutually exclusive with Faith Center's still-pending renewal ap
plication. In June 1984 Faith Center once again sought the
Commission's approval for a distress sale. J.A. 481. faith
Center requested permission to sell Ihe Hartford slalion 10

ASlroline Communications Company, Limhed Partnership, "a

•, HJ.A." refers to the Joint Appendix riled in the court 01" appeals.

I! Mr. Shurbcr, acted at that time in his individual clipadlY. See '4 Radio
Rel.2d (Pit...) at 1287 n.IO. Mr. Shurbera is sole owner of Shurber. Broad
I:llstin. of Uartford. Inc. See J.A. 396.

I
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financially-qualified minority applicant (which is) experienced
in broadcast operations." J.A. 490. Shurberg opposed the dis
tress sale on a number of arounds, including the contention that
the Commission's distress sale proaram violated its constitu
tional right to equal protection. Shurberg therefore urged the
Commission to deny the distress sale request and to set the ap
plication that it had tendered for a comparative hearing with
failh Center's renewal application. Sec generally J.A. 780-856,
953-93.

In December 1984, the Commission approved faith Center's
petition for permission to assign its broadcast license to Astro
line pursuant to the distress sale policy. Faith Center, Inc., 99
f.C.C.2d 1164 (1984) (Pel. App. Il3a). The Commission re
jected Shurbera's constitutional challenge to Ihe policy as "with
out merit" (Pet. App. 1228). In support of the minority distress
sale policy, the Commission cited the findings of its Minority
Task Forc~ Report that there was "an acute underrepresentation
of minorities among the owners of broadcast stalions and that
views of racial minorities were inadequately represented in the
broadcast media," toaether with the Commission's previous
observations in the /978 Minority Po/icy Stat~ment "that in
creasinl minority ownership of broadcast stations would result
in diversity of control of a limited resource, the broadcast spec
trum, and would result in a more diverse selection of program
ming for the entire viewinl and listening public" (id. at
122a-123a).

The Commission also found support in decisions of the Dis
trict of Columbia Circuit, such as West Michigan Broadcasting
Co. v. FCC, 735 f.2d at 609-11, and TV 9, Inc. v. FCC, 495
F.2d al 937, which have "repeatedly defined as an important
public interest objective the participation of heavily underrepre
sented minorities in the ownership and operation of broadcast
stations" (Pet. App. I23a). And, the Commission recolnized
thai Congress itself, in expressly requiring Ihat the Commission
incorporale "silnificant preferences for minority applicants ...
into any random selection licensing scheme," has "reaffirmed
Ihe importance of foslering minority ownership of broadcast
stalions" (id. al 123a-124a; see 47 U.S.C. 309(i)(3)(A».

-------------------...-------------------~_ ......'_..• -



14

The Commission also rejected the compelinl application that
Shurber, had filed in December 1983 because Shurberl had not
complied with controllinl reaulations that had established the
periods durina which applications competinl with renewal ap
plications for pendinl stations could be filed. Those regulations
precluded acceptance of applications, such as Shurberl's, that
would compete with other applications that had already been
desianated for hearins (Pet. App. 117a-22a). See 47 C.F.R.
73.3516(e) (1983); Chronicle Broadcasting Co.• 44 F.C.C.2d
717,721 (1974), afrd, Committee/or Open Media v. FCC. 543
F.2d 861 (D.C. Cir. 1976); City 0/Angels Broadcasting v. FCC,
745 F.2d 656, 662-664 (D.C. Cir. 1984).

The Commission acknowledaed as "a close question" the
issue whether "the public interest in perminins competins ap
plications to be filed, as articulated in New South [Media Corp.
v. FCC, 685 F.2d 708 (D.C. Cir. 1982»), outweishs the loals of
our minority ownership policies in this casc." 99 F.C.C.2d at
1170. (Pet. App. 12la). The Commission determined, however,
that the public interest loals of the distress sale prosram were
"sufficiently important" to counterbalance the public interest in
permiuins competins applications to be filed. Specifically, the
Commission pointe4 out that srant of the distress sale proposal
in this case, in addition to promptly concludins the proceedina
about Faith Center's qualifications, "would advance our impor
lant policy of increasinl diversity of programming and owner
ship in the broadcast industry by providins for minority aroup
ownership and control of this station ..." (Pet. App. 12Ia).
The Commission rejected Shurberl's challenle to Astrolinc's
qualifications as a bona fide minority enterprise under the
distress sale prosram, findins that Astroline's limited partner
ship ownership structure complied with FCC requirements. Pet.
App. 125a-126a. The Commission also found that the price
aareed to between the parties-S3.1 million, or approximately
SO per cent of the $6.S million appraised value of the sta
tion - was well within the luidelines which require the distress
sale price to be less than 7S per cent of the station's appraised
fair market value. See Pet. App. 127a.

~
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3. laauvula. De..e........

Shurbera soulht judicial review of the Commission's order in
the court of appeals, but disposition of its appeal was delayed
because the Court Iranted, at the Commission's request, a re
mand of the record for further consideration in lisht of a sep
arate non-adjudicatory inquiry proceedinl at the Commission
to explore the validity of the minority and female ownership
policies includina the distress sale policy. See Notice 0/ Inquiry
on Racial. Ethnic or Gender Classifications (MM Docket No.
86-484), 1 FCC Rcd 13lS, 1317-18 (1986)."

Prior to the Commission's completion of its inquiry in that
proceedina, Consress enacted and the President sianed into law
legislation that appropriated funds for Commission salaries and
expenses for fiscal year 1988, with the followinS pertinent pro
viso:

That none of the funds appropriated by this Act shall be
used to repeal, to retroactively apply chanles in, or to con
tinue a reexamination of, the policies of the Federal Com
munications Commission with respect to comparative
licensinl, distress sales and tax certificates Iranted under
26 U.S.C. 1071, to expand minority and women ownership
of broadcastin, licenses, includinl those established in
Statement of Policy on Minority Ownership of Broadcast
Facilities, 68 F.C.C.2d 979 and 69 F.C.C.2d 1S91, as
amended, 52 R.R. 2d (1301) (1982) and Mid-Florida Tele-

,. Thai inquiry ,rew oul of the c:oun of appeal.' ~i.ion in SlHk 'II. FCC•.
770 F.2d 1192 (D.C.Cir. 1985). vKated" reh. en bane ,ranled, Order of Oct.
ll, 19115, remanded, Order of Oct. 9, 19116, mandale recalled, Order of Au,.
U, 1988. In Ihat case a panel of the COUrl of appeal, had held lhat the FCC
lacked ..atutory authority 10 I'ant enha",."ement credib in comparative lkena
in, procccdin'5 10 women owners. Althou,h the COUrl observed thai "the
Commistion'$ aUlhority to adopl minorily preferences ... is clear" (id. at
1196), the coun's opinion RCYertheless raised questions concernin. the FCC's
minorilY ownership policies. In a request for remand in lhe SIHI, case, the
Commission explained Ihal it had beaun to have reservations, in li,ht of
developments in the law, Ihal it had DOl cslablished an adequale factual buis
for ils policies eneoura,in, female and minority ownership. Upon ,rant of its
remand requcsl, the CommiSliion be.an Ihe Docket No. 86-484 inquiry.
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vision Corp., (69) F.C.C.2d 607 Rev. Bd. (1978) which
were effective prior to September 12, 1986, other than to
close MM Docket No. 86-484 with a reinstatement of prior
policy and a lifting of suspension of any sales, licenses, ap
plications, or proceedings. which were suspended pending
the conclusion of the inquiry."

In compliance with this legislation, the Commission ordered its
MM Docket No. 86-484 closed. thereby terminating the inquiry.
See Order (MM Docket No. 86-484). 3 FCC Rcd 766 (1988). In
addition. the Commission reaffirmed its Order granting the re
quest to assign Faith Center's license for its Hartford television
station to Astroline pursuant to the minority distress sale policy.
Faith C~nter. Inc., 3 FCC Rcd 868 (1988).'6

B. The Court or Appe.I»' I>«lliion

A divided court of appeals struck down the Commission's
minority distress sale policy as unconstitutional. Shurberg
Broadcasting ofHartford. Inc. v. J-'CC, 876 F.2d 902 (D.C. Cir.
1989) (Pet. App. la). In a brief per curiam opinion, the panel

IJ Continuinl Appropriations Act For Fiscal Year 1988, Pub. L. 100-202.
101 SCat. 1329 (1987) (Pea. App. 162a). Essentially identical provisions hllve
been enacted ror sUbsequent fISCal years. Sec Departments or Commerce,
Justice. " State, the Judidary and Reilltcd A.encics Appropriations Act,
1989, Pub. L. No. 100-459, 102 Stat. 2216 (1988) (Pet. App. 163a); [)cpart.
menls or Commerce, Justice, & State, the Judiciary and Related Aaencies Ap·
propriations Act, 1990, Pub. L. No. 101-162. 10J Stal. 1020 (1989).

I. On November 4,. 1988, an involuntary petition in bankruptcy was riled
alainSl ASlroline pursuant to II U.S.C. Chapter 7. In R~: ASlroliM COIn
municQtions Co., Ltd. PtJrln~rsh;p, Case No. 2·88.01124 (Bankr. D. Conn.).
That procccdina was subsequently converted, at Astrolinc's clcction, into a
voluntary rcoraanizalion pursuant to [l U.S.C. Chapter II. Sec II U.S.C.
706; Order or Dec. I, 1988 in Case No. 2·88-01124. The FCC seeks to accom
modate the policies or rederal bankruptcy law wilh those or the Communicll
tions Acl. See LaRos~ v. FCC. 494 F.2d 1145 (D.C.Cir. 1974). The bankrupt
cy action remains pendin•• and Amoline has continued to operate the station
as a "Debtor in Possession." Althou.h Astroline has indicated that its rinlln
eial condition and ruturc operation or the station are uncertain (see In r~ Ap
pliclltion of Arnold L. CIuI~. 4 FCC Red SOB5 (1989). it has nOl souaht any
authorization rrom the FCC to ~II the station.

~
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majority held that the policy "unconstitutionally deprives Alan
Shurberg and Shurberg Broadcasting of their equal protection
rights under the Fifth Amendment because the pro,ram is not
narrowly tailored to remedy past discrimination or to promote
programming diversity," specifically finding that "the program
unduly burdens Shurberg, an innocent nonminority, and is not
reasonably related to the interests it seeks to vindicate" (Pet.
App. 2a). Judges Silberman and MacKinnon, who comprised
rhe panel majority, each filed separate opinions concurring in
the judgment. See Pet. App. 3.a-S2a (Silberman, J.), S3a-69a
(MacKinnon, J .). Chief Judge Wald filed a separate dissenting
opinion. See Pet. App. 708-1I2a.

Judges Silberman and MacKinnon agreed that whether or nor
there was a compelling governmental inrerest in remedying
societal discrimination or promoting programming diversity, 11

rhe distress sale policy failed because it was not narrowly tail
ored to serve either of those interests. They found that there was
no reasonable relationship between the operation of the policy
and the effects of past discrimination (Pet. App. 27a-30a
(Silberman, J.), Pet. App. 61a-63a (MacKinnon, J.», and the
policy unduly burdened innocent third parties by depriving
them of an auractive opportunity to compete for a broadcast
license (Pet. App. 31a-33a (Silberman. J .), Pet. App. 66a-68a
(MacKinnon, J .». The majority pointed out that unlike other
race-conscious programs described in Johnson v. Transporta
tioll Agency, 480 U.S. 616 (1987), and in Justice Powell's opin
ion in Regents of the Univ. of Calif. v. Bukke. 438 U.S. US
(1978), where race was one factor in a multi-factor decision,

I J Judie MacKinnon did not reach the question whether these were com·
pellin. aovcrnmeOlal intcrnts (Pea. App. 59a·6Qa n.II). Judae Silberman, on
thc other hand, concluded that the remedial justification was inlurflC:ient to
constitute. compellin. interest because, assumina Con.ress can redress
!>~ictal discrimination, acneral findinas or minority underrepresentation in
Ihe broadcastin. industry were not a surricient ractual predicate upon which
Conarns could act (Pel. App. 26&). Judae Silberman also round it "doubtrul"
(Pel. App. 508) whether the promotion or proarammin. diveuity in lhe
broadcast context was a compel1ina.overnmental interest. Sec Pel. App. 37.,
39a n.27).

I
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race was the determinative factor under the distress sale policy
(Pet. App. 4Sa-47a (Silberman. J.). Pet. App. S7a n.6. 628 n.IS
(MacKinnon. J.».

Chief Judge Wald dissented. concluding overall that thc "ma
jority·s invalidation of thc Commission's ten-ycar old minority
distress salc program . . . impermissibly overturns a considered
congressional judgment as to the appropriate means of assuring
diversity of viewpoint ovcr the national airwaves" (Pel. App.
708). After revicwing the development of that program (id. at
73a-77a). as well as Congress' express and repeated endorse
ments of thc Commission's efforts to encourage div~rsity in
broadcast programming through programs to encourage
minority ownership and control (id. at 77a-78a). Chief Judgc
Wald found that the distress sale program is "a deliberately
chosen congressional policy" (id. at 79a). And. in light of the
current case law. she concluded that the policy "is a constitu
tional means of pursuing Congress' objcctive: ensuring greater
diversity in programming" (ibid.). In her view. "(tJhc statc's in
terest in ensuring that all its people have access toa widc and
varied range of broadcast options seems to me to be every bit as
compelling as its interest in creating a diverse student body." (id.
at 89a).

She noted that a varicty of parties had concluded that
minorities have "distinct perspectives to convey" and that it
seemed "foreseeable that these perspectives will find expression
in the licensee's programming decision." Pel. App. 92a. It She
found "most significant." howe-ver. Congress' repeated and ex
plicit conclusion that" '(dJiversity of ownership results in diver
sity of programming: " [d. at 94a. quoting S. Rep. No. 1()()..182
at 76.

Finally. Chief Judge Wald concluded that the distress sale
program did not impermissibly burden innocent nonminorities.
She examined the burden that the policy placed on nonminori
ties as a group and on particular nonminority individuals and

II She poinled 10 randinp of lhe Nalional Advisory Commi5sion on Civil
Disorders in 1968 and lhe Uniled Slalft Commi5sion on Civil Ri.hls in 1977 as
well as numerous earlier dedsions of lhe court of appeals. Sec Pet. App. 93a.

~
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concluded that the "distress sale policy satisfies both these
standards" (id. at 10Sa). Noting "the near-monopoly cxercised
by nonminorities over broadcast media -they control approxi
mately 98Of. of all broadcast licenses - and the very limited cir
cumstances in which the distress sale policy can be invoked." she
found "that the burden the policy places on nonminority appli
cants is acceptable" (id. at l09a).

On June 16. 1989. the court of appeals denied petitions for re
hearing and suggestions for rehearing en bane filed by the FCC
and by Astroline. Pet. App. 143a. ISSa. Chief Judge Wald.
joined by Judges Robinson. Mikva. Edwards. and Ruth B.
Ginsburg. dissented from the denial of the suggestion for
rehearing en bane. Pet. App. IS7a-60a.

SUMMARY Of ARGUMENT

The distress sale policy is a race-conscious measure that has
been ordered by Congress in each of the last three years as a part
of the FCCs appropriations legislation. Congress enjoys broad
legislative power to define and remedy the effects of prior
society-wide discrimination. Although Congress need not make
specific findings of discrimination in order to cngage in race
conscious relief. it had available ample evidence for concluding
that the lingering effects of societal discrimination were present
in the broadcast industry where minorities own no more than
3.5 percent of radio and television broadcast stations despite
constituting some 20 percem of the population.

Congress also had an ample basis for targeting the broadcast
industry for remedial action. First. the federal government bore
a special responsibility for the establishmem of ownership pat
terns in this industry because of the FCCs authority to license
broadcast stations. Second. a diversity of broadcast program
ming has long been an important objective underlying the regula- .
tion of broadcasting. and the absence of minority participation
in broadcasting has a deleterious effect on programming diversi
ty. Membership in a minority group is likely to provide a distinct
perspective on mailers of contemporary public concern that is
relevam in assessing a person's potential contribution to diver-
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sity. whether the desired diversity is sought for a university
classroom or for the broadcast airwaves. The lack of minority
participation in the ownership of broadcast stations is par
ticularly sisnificant in terms of realizing the goal of diversity
because the FCC has long regarded ownership as a key determi
nant of broadcast content.

In seeking to increase the ownership of broadcast stations by
minorities. Congress was engaged in far more than an abstract
pursuit of the ideal of diversity. "(B)roadcasting is
demonstrably a principal source of information and entertain
ment for a great part of the Nation's population." United States
v. Southwestern Cable Co., 392 U.S. 1S7. 177 (1968). Before
Congress acted, both the Kerner Commission in 1968 and the
U.S. Commission on Civil Rights in 1978 had warned of the
serious consequences of allowing the broadcast medium to be
dominated by whites. This domination not only deprives
minorities in the audience of programming that fairly reflects
their tastes and viewpoints. but also prevents the larger audience
from receiving the minority perspective on matters of concern to
the community as a whole.

The distress sale policy is narrowly tailored to serve Congress'
interest in remedying the lack of diversity in broadcast program
ming which has resulted from the severe underrepresentation of
minorities in the broadcast industry. As discussed above.
membership in a minority group is likely to provide a distinct
perspective on public issues. Bringing minorities into broadcast
ownership will enhance the capacity of the broadcast medium to
convey that severely underrepresented perspective and thereby
increase the diversity of programming because the relationship
between ownership and programming has long been a fun
damental tenet of the FCCs regulation of broadcasting.

The FCC. and subsequently Congress, turned to the distress
sale policy and related race-conscious licensing measures only
after seeking for many years to encourage diversity of owner
ship without consideration of race. When the agency's general
approach to diversification did not succeed where minorities
were concerned. and the Kerner Commission Report dramat
ically brought the problem to the FCCs auention. the FCC did

~
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not proceed immediately to adopt the distress sale and other
race-conscious licensing policies. The agency instead first
resorted to rules which sought to require licensees to employ
more minorities and to ascertain the needs of their minority au
dience. Before Congress adopted the distress sale policy in 1987.
the FCC had also relaxed the minimum showing necessary to
demonstrate financial qualifications to receive a broadcast
license, and had increased the number of new broadc85t stations
available for initial licensing. In view of the failure of the FCCs
various initiatives to improve significantly the level of minority
participation, Conlress properly exercised its broad discretion
to select the methods for pursuing its objectives when it com
pelled the Commission to utilize the distress sale and other race
conscious licensing policies. The methods Conlress has chosen
do not undermine the important countervailing goal of stability
in the broadcast industry.

The burden imposed on innocent nonminorities by the
distress sale policy is permissible. The distress sale policy over its
ten-year existence has operated to deprive nonminorities of only
a minuscule fraction of their opportunities to purchase. or com
pete for. the license for a broadcast station. Moreover. the
policy involves no attempt to remove existing owners for the
purpose of making room for new minority owners.

ARGUMt:NT

I. THE DISTRESS SALE POLICY REFLECfS
A CONSIDERED AND DELIBERATE CONGRESSIONAL

CHOICI': TIIAT IS WITHIN CONGRESS' POWt:R.

The distress sale policy is a "deliberately chosen congressional
policy" (Pet. App. 79a) that employs racial criteria in a narrowly
defined program designed to assist in remedying the present ef"
fects of past discrimination. These effects include a "dearth of
minority ownership in the broadcast industry" (Pet. App. 134&)
and inadequate representation of "the views of racial minorities
... in the broadcast media." (Pet. App. 133a). Congress has
repeatedly addressed the problem of minority ownership of
radio and televison stations. It has made findings that there is a
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need for increased minority ownership, endorsed policies ini
tiated by the FCC including the distress sale policy, cnacted
policies of its own creation and ultimately enacted into law the
distress sale and other prosrams to increase minority representa
tion among radio and television station owners. The distress sale
policy is within Congress' broad power under the commerce
clause and the fourteenth amendment.

A. Co_area Carel.Oy Coulclered ADd Deliberalely Eaaded Tile
DlMreu Sale Polley To Address Tile ldenllfied Problem or
l.ack 01 Minorily Ownership 01 Radio And Teleylslo_ Sla
liou.

In Fullilove v. Klutz-nick, 448 U.S. 448 (1980), Chief Justice
Burger observed in the plurality opinion that although "(a) pro
gram that employs racial or ethnic criteria, . . . calls for close
examination," when that program is one deliberately adopted by
the Congress the Court is "bound to approach our task with ap
propriate deference to the Congress, a co-equal branch charged
by the Constitution with the power to 'provide for the ...
general welfare of the United States' and 'to enforce, by ap
propriate legislation,' the equal protection guarantees of the
Fourteenth Amendment." Id. at 472. The Chief Justice's opin
ion concluded that even where legislation implicates "fun
damental constitutional rights" such as the equal protection
component of the fifth amendment, courts should accord
.. 'great weight to the decisions of Congress' ...." Ibid.,
quoting, Columbia Broadcasting System. Inc. v. Democratic
National Comm., 412 U.S. 94, 102 (1973). See also 448 U.S. at
S03-~ (Powell, J.).

In 1982 Congress enacted legislation authorizing thc use of
"random selection" in the FCC licensing process, but specifical
ly requiring that sianificant preferences for minority applicants
be incorporated into any random selection licensing scheme. See
Communications Amendments Act of 1982, Pub.L. No.
97-2S9, 96 Stat. 1087, 1094-1095, codified at 41 U.S.C.
309(i)(3)(A) and (C)(ii). The conference report on that lcaisla
tion found that "the effects of past inequities stemming from
racial and ethnic discrimination have resulted in a severe under-

~
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representation of minorities in the media of mass communica
tions." H.R. Rep. No. 76S at 43. The report also found owner
ship preferences to be "an impo~ant factor in diversifying thc
media of mass communications" (ibid.) and stated that "(tlhe
underlying policy objectivc of these preferences is to promote
the diversification of media ownership and consequent divcr
sification of program content." Id. at 40. As the conference
report explained, "(i)t is hoped that this approach to enhancing
diversity through such structural means will in turn broaden the
nature and type of information and programming disseminated
to the public." Id. at 43.

Congress expressly endorsed the FCC's minority ownership
policies, including the distress sale policy, in adopting the 1982
lottery legislation, as proper means to achieve diversiiy. See
H.R. Rep. No. 165 at 44 ("Evidence of the need for such
preferential treatment has been amply demonstrated by the
Commission, the Congress, and the courts. See, in this regard,
Statement of Policy on Minority Ownership of Broadcast
Facilities, 68 F.C.C.2d 979 (1978).") And in three subsequent
appropriations acts the Congress has explicitly instructed the
Commission to continue to implement the minority ownership
policies, "including those established in Statement of Policy on
Minority Ownership of Broadcast Facilities, 68 F.C.C.2d 919
... :' in which the Commission adopted the distress sale
policy. See Pub. L. No. 100-202, 101 Stat. 1329-31 (1987) (Pet.
App. 162a). ,. The Senate Report on that legislation explained:

The Congress has expressed its support for such policies in
the past and has found that promoting diversity of owner
ship of broadcast properties satisfies important public
policy goals. Diversity of ownership results in diversity of
programming and improved service to minority and
women audiences. In approving a lottery system for the

I' See also Departments or Commerce, Justice. It. State, the Judiciary and
Related Aaencin Appropriations Act. 1989, Pub. t. No. 100-459. 102 Stat.
2216 (1988) <Pel. App. 163a); DcparllnenlS or Commerce, Juslice, It. Stale. the
Judiciary and Relaled Agencies Appropriations Act, 1990, Pub. t. No.
101·162, 103 Stal. 1020 (1989).
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sel~tion of certain broadcast licensees. the Conaress e7(
plicitly approved the use of preferences to promote minori
ty and women ownership. See 47 U.S.C. sec. 309(i)(3)(A)
and H.R. Conf. Rep. No. 16S. 97th Cong.• 2d Scss. 37-44
(1982).

S. Rep. No. 100-182 at 76. Thus Congress has expressly deter
mined that diversity in broadcast programming is an important
policy aOO. that there is a need for race-conscious remedies like
the distress sale policy in licensing broadcast stations. and that
increasina ownership diversity leads to increased program diver
sity. JO

In its consideration and enactment of legislation dealing with
minority ownership of broadcast stations. Con,ress had
available to it ample evidence upon which it could reasonably
base its conclusion that there is a need for these limited remedial
efforts in the broadcast area. For example. in the legislative
history of the 1982 lottery legislation. the conference report
stated that "(e)vidence of the need for such preferential treat
ment has been amply demonstrated by the Commission. the
Congress. and the courts'" H.R. Rep. No. 7M at 44. The con
ference report referred specifically to the FCCs /978 Policy
Statement and the related Minority Ownership Task Force
Report. The Minority Ownership Task Force had found that
minorities "continue(d) to be underrepresented among broad
cast station owners" and that significant barriers in the areas of
financina. industry experience and information about owner
ship opportunities continued to "hinder the entrance of minori
ty broadcasters." Minority Task Force Report Summary at I.

The FCCs /978 Policy Statement endorsed these findings.
concluding that "additional measures are necessary and ap
propriate" to address a situation in which "the views of racial

I. See Wililer Pllrt Commullielliions. Inc. v. FCC. 873 F.2d 347,355 (D.C.
Cir. 1989), cert. Iranted, M"ro BrOlllkuslin" In(·. v. FCC. 110 S.CI. 715
(1990) ("Like the set-aside plan in Fulli/ow. the FCC's minority preference
policy has Con,ress' express approval. Con,ress has interceded at least twice
10 endorse the FCC's policy of enhancements for minority owneflihip in the
award of broadcast licenses.;; see also, West Mielei,un BrOtHkflslin, Co., 7lJ
f.ld .. 615. .

~
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minorities continue to be inadequately represented in the broad- .
cast media." 68 F.C.C.2d at 980-81 (footnote omitted) (Pet.
App. 133a). The conference report also relied explicitly on this
Court·s decision in Fullilove'" and on the decision of the court
of appeals in Citizens Communications Center v. FC. 447 F.2d
1201 (D.C. Cir. 1971). clarified. 463 F.2d 822 (D.C. Cir.
1972).""

Congress has also regularly conducted hearings to acquire in
formation with specific reference to participation by minorities
in the broadcasting industry. See n.8 above. These hearings
have provided extensive evidence of the severe underrepresenta
tion of minorities in. the ownership of radio and television sta
tions. JJ

II Specifically. the conference report noted this Court', reference in
Fullilo"~ to numerous "congressional observations with respect to the effect of
past di!>crimination on current business opportunities for minorities ...." 448
U.S. at 467 n.SJ.

II Cili1.ens CommUn;('IIIJons C~nter did not inyolyc a race conscious policy.
However. the conferen~:e rcport refcrred to Ianauale in the opinion in that
case cmphasizina that an important aspect of Ihe public imercst standard of
the Communications Act "is the need for diverse and anta.onistic sources of
informarion.... 'The Commiuion ... may also seek in the public inlerest to
ccrtify as licensees loose who would speak oul wilh fresh voices, would mott
naturally iniriarc, encoura.e. and ellpand diversity of approach and
viewpoiOl.' ... As new imerest .roups and hirherto silent minorities emer.e in
our socicty, they should be liven some srake in and chance 10 broadcaSi on our
radio and teleyision frequencies." 447 F.2d at 1213 n.36.

U See, e.g., H~arill'S on H.R. jJ7J at I (siatement of Rep. Collins lhal
fewer Ihan 2.,. of stations minorily owned); Jd. at 13 (statement of Rep. Wirlh
10 samc effect); ;d. at 89-90 (reporlln, fi,ures compiled by FCC to same ef·
fect); id. at 116 (statemenl of broadcast industry executiyc 10 same effect);
/983 Heurill's on Minorily PartieJpIIlion at 7 (statement of Wilhelmina
Cooke, reprcscmative of Black Cirizens for a Fair McdUl, comparin. minority
ownership of 2.,. of broadcail stations to minorilY representalion of 2O'1e of
population); id. at 21. 28-29 (slalemem of Paul Yu,uirre represenlin. La
Rala citin, statislics on lack of Hispanic participation in broadcast induSlry);
id. at 61-63, 138 (statement of Arnold Torres reprcsenlin, Lealue of Unilcd
Latin American Citizens to same effect); id. at 39 (statement of PellY Charren
represeminl Action for Children's Television citin,lack of minority represen
linion in both broadcast stalion and cable teleVision syslem ownership); HeII'
in, on II. R. tUj al 3 (staten,ent of Rep. Collins citin, statistM:' showin, that
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In addition, Congress was aware of conclusions of the Kerner
Commission Report and the United States Commission on Civil
Rights concerning the need for policies directed to the extreme
underrepresentation of minorities in the broadcasting industry.
See Kerner Commission Report at 201-12; United States Com
mission on Civil Rights, Window Dressing On The Set: Women
and Minorities in Television (1977); United States Commission
on Civil Rights, Window Dressing On The Set: An Update
(1979). These reports were referred to repeatedly in various con
gressional hearings.14

Most recently, the Congressional Research Service conducted
a study of minority ownership and programming on broadcast
stations which found (I) that minorities continued to be under
represented among those controlling broadcast stations and (2)
that there is a "strong indication" that ownership of stations by
minorities resulted in a greater degree of minority program
ming. See Congressional Research Service, Minority BroadcQSt
Station Ownership and BroadcQSt Programming: Is There A
Nexus? (1988) [hereafter CRS Report).l'

In the decision below, Judge Silberman disregarded Congress'
factual basis for approval of the distress sale program because
Congress, in his view, failed to make "historical findings of
fact," and lacked "support of any material developed in con
gressional hearings...." Pet. App. 45a, 47a. This is, as we have
shown above, a mistaken view. Congress did make findings that

fewer than 2.. of broadcast stalions and .tV. of cable systems are minority
owned); ill. at .47 (ownership study done by Nationa. Ass'n of Broadcasters);
id. at 192 (survey of "Minority Business Involvement in the Telecommunica
tions Industry" prepared for the Minority Busineu Development A,en~y of
the Department of Commerce).

u See, ~.,., /98J HHrin,s on Minority PIITliciptltion at 7, 20, 101, I". In
addition, other studies by ,roups su~h as Ihe NAACP, lhe Radio-Television
News Oireaors Association, lhe Screen A~lors Guild, Ihe Lea,ue of United
Latin American Citizens and Ihe Nalional Ass'n of Broadcasters were entered
into the r«ord in Ihese hearin,s. See id. at 46, 47, 69 170.

It The CRS R~po" found that 13.4'1. of stalions had one or more minority
owners, butlhal minorities held connollinl interest in only 3.S'" of stations.
See CRS R~port at CRS·9.

ro
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were supported by a variety of sources. Congress has conducted
numerous hearings on the subject of minority ownership of
broadcast stations from which it gained knowledge of the need
for the distress sale policy. See, e.g., pages 25-26 and n.8 above.
Even if it had not, however, as the plurality held in Fullilove,
"Congress, of course, may legislate without compiling the kind
of 'record' appropriate with respect to judicial or administrative
proceedings." 448 U.S. at 478. Indeed, Justice Stevens' dissent
in Fullilove pointed out that the set-aside provisions of the
legislation before the Court in that case were "not even men
tioned in the . . . Reports of either the House' or the Senate
committee that processed the legislation, and was not the sub
ject of any testimony or inquiry in any legislative hearing on the
bill that was enacted." 448 U.S. at 549-50. The floor debate was
characterized by Justice Stevens as "brief" and "perfunctory" in
which "only a handful of legislators spoke and there was virtual
ly no debate." ld. at 5SO. As the dissent below noted, ''It)hose
Justices [in Fullilove) who voted to uphold the program did not
contest Justice Stevens' assertion that congressional debate had
been scanty" (Pet. App. 818).

The Chief Justice's opinion in Fullilove relied extensively on a
congressional report that drew "presumptions" from statistical
information demonstrating substantial underrepresentation by
minorities a business owners. Referring to this information, the
Chief Justice's opinion quoted favorably a Congressional report
that had observed that .. '[tJhese statistics are not the result of
random chance. The presumption must be made that past
discriminatory systems have resulted in present economic ine
quities.' .. 448 U.S. at 465(Burger, C.l.), quoting H.R. Rep.
No. 468, 94th Cong., 2d Scss. 30 (1975) (emphasis added). Con
gress relied on similar statistical materials here, concluding that
"the effects of past inequities stemming from racial and ethnic
discrimination have resulted in a severe underrepresentation of
minorities in the media of mass communications, as it has
adversely affected their participation in other sectors of the
economy as well." H.R. Rep. No. 765 at 43.

Justice Powell observed in Fullilove that Congress' "constitu
tional role is to be representative rather than impartial, to mal(e
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policy rather than to apply settled principles of law. . . . Con
gress is nOl expected to act as though it were duty bound to find
facts and make conclusions of law." 448 U.S. at 502. Accord
ingly, he concluded that

Congress has no responsibility to confine its vision to the
facts and evidence adduced by particular parties. Instead
its special attribute as a legislative body lies in its broader
mission to investigate and consider all facts and opinions
that may be relevant to the resolution of an issue. One ap
propriate source is the information and expertise that Con
gress acquires in the consideration and enactment of earlier
legislation.

Jd. at 502-503. See also Cit)' 01 Richmond v. l.A. Croson Co.•
109 S.Ct. 706, 719 (1989) (O'Connor, J.); id. at 736 (Scalia, J.).
So too, here. Congress was not legislating in a vacuum when it
enacted into law the distress sale and other minority ownership
policies. The distress sale policy had been in effect for mOre
than nine years as an administrative policy before Congress
enacted it into law, and Congress was aware of "two decades of
cQngressional, judicial and agency findings" (Pet. App. 93a
(Wald, C.J.», inclUding its own inquiries and experience
relatina to the need for remedial policies in the broadcast area as
well as more general findings such as the ones cited in Fullilove.
along with findings of the Kerner Commission Report, reports
of the U.S. Commission on Civil Rights and the FCC. See H.R.
Rep. No. 76S at 44; S. Rep. No. 182 at 76.

Whether there is some irreducible minimum of evidence Con
gress must have to support its policy judgment that there is a
need to employ race conscious policies is a question that the
Court need not decide here. It is plain that the evidence before
Congress in this instance exceeded any reasonable minimum
that might apply.

B. Tile Dlsareu S* Polky Is A Remedy That Is W'tll'. Tile
Power Of Co.aress.

In the Communications Act of 1934, Congress, pursuant to
its authority to regulate interstate and foreign commerce (U.S.
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Const. Art. I, § 8) assigned to the Federal Communications
Commission the exclusive authority to grant licenses to build
and operate radio and television stations in the United States. 47
U.S.C. lSI, 301. 303, 301. The standard governing the exercise
of that authority is the "public convenience, interest or necessi
ty" (47 U.S.C. 307). and the "avowed aim of the Communica
tions Act of 1934 was to secure the maximum benefits of radio
ro all the people of the United States." National Broadcasting
Co. v. United States, 319 U.S. 190, 211 (1943).

Although this case involves the licensing conduct of a federal
agen","Y. the fifth amendmem's due process clause contains an
equal protection guarantee similar to that found in the four
teenth amendment. See Bolling v. Sharpe. 347 U.S. 497. 499
(19S4). It is thus significant. as Justice O'Connor pointe<j out in
Croson. that "Congress, unlike any State or political subdivi
sion, has a specific constitutional mandate to enforce the dic
tates of the Fourteenth Amcndmcnt. Thc powcr to 'cnforce'
may at times also include the power to define situations which
Congress detcrmines threaten principles of equality and to
adopt prophylactic rules to dcal with those situations." Croson.
109 S.Ct. at 719 (O'Connor, J.), citing Katl.enbach v. Morgan,
384 U.S. 641, 651 (1966); South Carolina v. Katunbtlch, 383
U.S. 301. 326 (1966); Ex parte Virginia, 100 U.S. 339. 34S
(1800).26

J. Sec also Croson. 109 S.Ct. al 136 (Scalia. J.) ("We have in some contexts
approved the use of racial c:lasIirlCations by the Federal Governmenl to
r~medy the df~Cb of past dikrimination.... (lIt is one thinlto permil racial
ly based condUCt by lhe Federal Government - whose leaislalive powers con
c~rninl matters of rac:c were ~.plicilly ~nhanced by lhe Fourteenlh Amend
menl ... - and quile aROCher co permil il by lhe precise ~Rlilic$ apinsl whose
conduci in maners of rllCe lhal Amendment was speciflCaUy dirccecd ....");
Shur/¥r,. 816 F.ld al 939 (Pet. App. BOa n.l3) (Wald. C.J.) (-IWlhilc che
con,ressional jud'MCRI is ROC disposilive. il surely makes a difference. COD
gr~§s has far broader powers lhan does an adminiscralive qenc)'; its findin,s
of facl arc ~ntilled 10 arealer respccc; and. unlike the aaenc)'. il need nOl com
pile a formal record or issue an opinion. Moreov~r. section' of lhe fourteenlh
amendment cnuuscs Conareu with lhe aUlhority 10 implement equal prOlec
lion auaramccs. These faclors do not obviate the nced for judicial review. bul
thcy do shape Ihe contours of our inquir)'.").
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Con.rcss' broad remedial powers to employ race-conscious
policies to remedy the effects of past discrimination, based on
its expansive authority generally and enhanced by the four
teenth amendment,. have been acknowledged repeatedly. Sec,
e.g.• Fullilove. 448 U.S. at 477-480 (Burger. C.J.); id. at S02-o3
(Powell. J.); Croson. 109 S. Ct. at 719 (O'Connor, J.); id. at
136-31 (Scalia, J.). The broadcast industry is a particularly ap
propriate area within which Congress "may identify and redress '
the effects of ~iety-widediscrimination." Croson. 109 S.Ct. at I

119 (O·Connor. J.), becausc (I) a federal licensing a.ency has
played a major role in the establishment of ownership patterns
in this industry (see pages 30-31 below) and (2) "broadcasting is
demonstrably a principal source of information and entertain
ment for a great part of the Nation's population." United States
v. Southwestern Cable Co.• 392 U.S. IS1, 177 (1968).11

Broadcastin.. unlike other industries. such as the construc
tion industry in Fullilove and Croson. involves the usc of a
unique. limited resource pursuant to a system of government
licensing. The most desirable licenses - those using the frequen
cies with widest coverage and in the largest communities - were
issued during the formative years of the industry, which also
happened to be when societal discrimination against minorities
was at its peak. u These stations were obtained at a modest cost

H See at50 u.s. Commission on Civil Ri,hts. Window Dr~ssin, on 1M Sel
al I ("Television plays the dominant role in the mass communication of ideas
in the United States today.... Television does more than simply entenain or
provide news about major evenlS of the day. It confers stalus on those in
dividuals and ,roups it selects for placement in the public eye. tellin, the
viewer who and what is important to know about. think about. and have feel
inlS about.").

II Percy SUllon. Chairman of Inner City Broadcaslin,. teslifacd before a
conaressional commillee in 1989: "When I 5Ouaht- when my family 5Ou.ht to
buy a radio station in Ihe year 1942. in San Antonio. Tellas. nobody would sell
them a radio stalion. There was a buiklin•• sir. in San Anlonio. Texas. that we
owned. that we could nOi even collecl renl from. We had to have a white per
.on colle"1 the rent." 1'JB9 HNri", on Minorily OWMnhip al 16.

l"'V
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by today's standards. z, Entrenched ownership patterns
understandably have developed because. as this Court has
recognized. the Commission has over the years "consistently
acted on the theory that preserving continuity of meritorious
service furthers the public interest." FCCv. NCCB, 436 U.S. at
80S. The FCC's justifiable efforts to preserve existing
meritorious service have. however. had the effect of inhibiting'
the opportunities for minorities to own those desirable broad
cast stations that were initially licensed during the period when
minorities did not participate in the industry either as owners or
employees. See. e.g.• Minority Task Force Report at 10 (noting
the difficulty in minorities' entry into the broadcast industry by
applying for a new station on an unused frequency because
"there are very few unused frequencies available, particularly in
communities of substantial size.").)0

Thus. after more than forty years of FCC licensina of radio
and television stations - from 1934 until 1978 -less than one per
cent of those stalions were controlled by minorities. despite the
fact that minorities represented 20 per cent of the population.
Pet. App. 133a. Congress found that this severe underreprescn
tat ion of minorities did not occur by chance. but was one of the
"effects of past inequities stemming from racial and ethnic
discrimination ...." H.R. Rep. No. 16S at 43. The distress sale
program thus is. as the dissent noted below. a remedial effort in
the broad sense: "it seeks to address (or remedy) a societal prob
lem (the underrepresentation of minorities in the broadcast
field. and the consequent lack of diverse programming) which
has been caused by past racial discrimination." Pet. App. I lOa.

It Durin, Ihat same testimony. Percy Sullon described this effect of past
discrimination as a "black tall": "IMJjnorilies. and specifICally minorities who
are of African ckscent. have not had the opportunity. In the past. I remarked
upon Ihis as a black lall. n,at is. when we buy a radio station now. we must
pay much more money." /989 H,uri", on M",orily Ow"er5hip al 16.

u. A~ nOled below (n.)~). Ihe Commis~ion has .ou,ht 10 addre~ lhe lack of
IIvllilable freqllencie~ by addin. additional frequencies for new applicants.

J
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II. PROMOTING DIVERSITY IN BROADCAST
PROGRAMMING IS A COMPELLING GOVERNMENTAL

INTEREST THAT IS AN APPROPRIATE BASIS FOR A
RACE-CONSCIOUS GOVKRNMKNT POLICY.

This Court has recoanized on a number of occasions that
diversity of ownership of the mass media, includina radio and
television stations, is likely to enhance the diversity of ideas and
expression favored by the first amendment. See, e.g.,'
Associated Press v. United States, 326 U.S. I, 20 (1945); Red
Lion Broadcasting Co. v. FCC, 39S U.S. 367, 390 (1969); FCC
v. -NCCB, 436 U.S. at 795. Conaress, the court of appeals and
the FCC have also all found that this general principle is
specifically applicable to the reaulation of broadcasting. See
Citizens Communications Center v. FCC, 447 F.2d at 1213
n.36; H.R. Rep. No. 765 at 40; S. Rep. No. 182 at 76; Po/icy
Statement on Compilrative Broadcast Hearings, I F.e.C. 2d at
394; 1978 Minority Policy Statement, 68 F.C.C. 2d at 980-981
(Pet. App. 134a-137a).

In the context of higher education, pr.omotion of diversity has
been found to constitute a sufficiently important or compelling
aovernment interest to warrant the use of race conscious
policies. See Bakke, 438 U.S. at 311-312 (Powell, J.) (con
cluding that race could be considered as one factor in a universi
ty's admission program because "the attainment of a diverse stu
dent body . . . is a constitutionally permissible goal for an
institution of higher education."). Justice O'Connor has ob
served that "although its precise contours arc uncertain, a state
interest in the promotion of racial diversity has been found suf
ficiently 'compelling,' at least in the context of higher education,
to support the usc of racial considerations in furthering that in
terest." Wygant v. Jackson Bd. oj Educ., 476 U.S. 267, 286
(1986) (O'Connor, J.), citing Bakke, 438 U.S. at 311-31S
(Powell, J.); Wygant, 476 U.S. at 306 (Marshall, J., dissenting);
id. at 31S-17 (Stevens, J., disscntina). And Justice O'Conner
added: "(N)othing the Court has said today necessarily
forecloses the possibility that the Court will find other lovern
mental interests which have been relied u'pon in the lower courts

l\:l
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but which have not been passed on here to be sufficiently 'im
portant' or 'compelling' to sustain the use of affirmative action
policies." /d. at 286 (O'Connor, J.).

The court of appeals has repeatedly found that promoting
diversity, in the context of broadcast station ownership, is
analoaous to the promotion of diversity in the context of hiaher
education, as discussed by Justice Powell in Bakke, and is a.
compellina government interest warranting usc of race
conscious government policies. In TV 9, Inc. the court of ap
peals noted the Commission's longstanding policy under the
Communications Act of promotina diversity of ownership of
broadcast stations along with the established connection be
tween ownership diversity and the "diversity of ideas and ex
pression required by the First Amendment." TV 9, Inc., 495
F.2d at 937. The court also took note of the extreme under
representation of minorities in the ownership of broadcast sta
tions. See id. at 937 n.28. Based on these considerations, the
court concluded that

when minority ownership is likely to increase diversity of
content, especially of opinion and viewpoint, merit should
be awarded. The fact that other applicants propose to pre
sent the views of such minority groups in their program
mina, ahhouah relevant, does not offset the fact that it is
upon ownership that public policy places primary reliance
with respect to diversification of content, and that
historically has proven to be significantly influential with
respect to editorial comment and the presentation of news.

Id. at 938 (footnotes omined). Sec also Garrell v. FCC, '13
F.2d at 1063 ("The entire thrust of TV 9 is that black ownership
and participation together are themselves likely to bring about
proarammina that is responsive to the needs of the black
citizenry. and that that 'reasonable expectation,' without tad
vance demonstration,' gives them relevance." (footnotes
omiued».

A decade later, the court in West Michigan Broadcasting Co.
y. FCC aaain concluded that promotion of diversity was a suffi
ciently important aoyernmental interest to warrant a race con
scious policy: "Clearly, under Justice Powell's approach the
FCC's goal of brinaina minority perspectives to the nationts
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listening audiences would reflect a substantial government in
terest within the FCC's competence that could legitimize the use
of race as a factor in evaluating permit applicants." West
Michigan BroadcQSting Co.• 73S F.2d at 614. The court of ap
peals recently reiterated this view. concluding that "none of the
(Supreme) Court's recent cases has undermined the holding in
West Michigan." Winter Park Communications. 873 F.2d at
3S3.

The Commission has set forth in detail the diversity-related
basis for its minority ownership policies:

Adequate representation of minority viewpoints in pro
arammina serves not only the needs and interests of the
minority community but also enriches and educates the
non-minority audience. It enhances the diversified pro
gramming which is a key objective not only of the Com
munications Act of 1934 but also of the First Amendment.
. . . [T)he Commission believes that ownership of broad
cast facilities by minorities is another sianificant way of
fostering the inclusion of minority views in the area of pro
gramming. . .. In addition, an increase in ownership by
minorities will inevitably enhance the diversity of control
of a limited resource. the spectrum.

/978 Minority Ownership Policy Statement. 68 F.C.C. 2d at
980-981 (Pet. App. 133a-134a) (elting Minority Task Force
Report). The goal of the FCC's race-conscious policies. now
mandated by Congress. is thus Q.uite different from the "role
model" theory criticized in Wygant (see 476 U.S. at 274-27S) in
that the FCC policies assume "that viewers and listeners of every
race will benefit from access to a broader range of broadcast
fare. not that consumers will inevitably gravitate towards pro
gramming disseminated by licensees of their own race" (Pet.
App. 868. Wa~d, C.J.• dissenting).)1

II See also Willers BroodclISlin, Corp., 9( F.C.C.2d 1260, 1264-12M
(1982), afrd. Wesl Mic'hi'lln BrOlldC'lIslinl Co. v. FCC, 7lS F.2d 601 ("ITlhe
public interest benefits and advanea,es of minority ownership are not depend
ent on proof that the minority owned station will specifically pr0l'am to meet
minority needs" but are based on the aleney's predk,1ion thaI "minorily con-
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III. THE DISTRESS SALE POLICY HAS BEEN
NARROWLY TAIWRED TO ACHIEVE ITS INTENDED GOAL.

The Court has not thus far discussed how the "narrowly
tailored" aspect of a "strict scrutiny" standard of review should
be applied to a race conscious program aimed at promoting
diversity (Pet. App. S9a n.ll. MacKinnon J., concurring). For
the reasons that follow. however. the Court should conclude.
lhatthe distress sale policy is narrowly tailored to achieve its ob
jective.

A. A Nexus "weea OWlMnhlp Aad ProlralDmial Ou Ben
Ese.btlslled.

The FCC determined in its /978 Policy Statement that "diver
sification in the areas of proaramming and ownership-legiti
mate public interest objectives of this Commission-can be
more fully developed throuah our encouraaement of minority
ownership of broadcast properties!' 68 F.C.C. 2d at 981 (Pet.
App. 134a). This conclusion was based in part on a findina of
the agency's Minority Ownership Task Force that

Acute underrepresentation of minorities amona the owners
of broadcast properties is troublesome because it is the
licensee who is ultimately responsible for identifying and
servina the needs and interests of his or her audience.
Unless minorities are encouraged to enrer the mainslream
of. the commercial broadcasting business. a substantial
proportion of our citizenry will remain underserved and
(he larger. nonminority audience will be deprived of the
views of minorities.

Minority Task Force Report at I.

lfolled itations are likely 10 iCrve the important function of providin, a dif
ferent insi,ht 10 the pneral public: about minorilY problemi and minority
views on matters of concern to lhe entire community and the nation....");
Clellr Chllnnel BroodClIS/inl. 83 F.C.C. 2d 216, 221 (1980). afrd, Loyolll
Univ. v. FCC, 670 F.ld 1222 (D.C. Cir. 1982) ("(WJc believe lhal minority
controlled stations can have Ihe additional function of cd~.tinl non
minorities about minority vicwpoints...."); /978 MinorilY Policy SllIlelM"',
68 F.e.C. 2d at 981 (Pet. App. I 34a).
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Conaress expressly found in 1982 that the "nexus between
diversity of media ownership and diversity of proarammina
sources has been repeatedly recognized by both the Commission
and the courts." H.R. Rep. No. 76S at 40. In 1987 Congress
reiterated this conclusion. stating that "[d)iversity of ownership
results in diversity of programming." S. Rep. No. 182 at 76. u

This was. as the report noted. consistent with earlier determina
tions made by the Commission and the court of appeals. See.
e.g., TV 9. Inc., 49S F.2d at 938 ("(I)t is upon ownership that
public policy places primary reliance with respect to diversifica
tion of content. and that historically has proved to be
significantly influential with respect to editorial comment and
the presentation of news:').

The Kerner Commission had earlier arrived at the same con-
clusion as the FCC's Minority Task Force Report concernina the
effects of a lack of minority participation in broadcasting:

The media report and write from the standpoint of a white
man's world. The ills of the ghello. the difficulties of life
there. the Negro's burning sense of grievance. are seldom
conveyed. Slights and indignities are part of the Negro's
daily life. and many of them come from what he now calls
the "white press" - a press that repeatedly. if unconscious
ly. reflects the biases. the paternalism. the indifference of
white America. This may be understandable. but it is not
excusable in an institution that has the mission to inform
and educate the whole of our society.... The absence of

II As noted earlier. the Commission had be,un an inquiry in 1986 to ex
amine: whether il had established an adequatc factual basis. in liaht of its thcn
undcrstandinl of dcvclopinl lepl standards lovcrnina race-coniCious
policies. for a dctcrmination that therc cxists H a nexus betwccn
minority/female ownership and viewpoint divcrsity...." NOlic~ o/Inquiry. I
t-·CC Rcd at 1317. Sec palC 15 abovc. Congress concluded that "thc inquiry is
unwarranted" in lilht of Conaress' rcpeated findinas Ihal such a nexus docs cx
isl. S. Rep. No. 182 al 16. Thc Conaressional Research Service Sludy of
minorily owncrship and pro.rammin. diversity found a "Illronl indication"
thaI such. connection cxists. Sec CRS R~porl Appendix at I.
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Negro faces and activities from the media has an effect on
white audiences as well as black. If what the white
American reads in the newspapers and sees on television
conditions his expectation of what is ordinary and normal
in the larger society. he will neither understand nor accept
the black American.

Kerner Commission Report at 203. A decade later. the United
States Commission on Civil Rights endorsed this view. sum
marizing that the Kerner Commission had "concluded that a
mass medium dominated by whites will ultimately fail in its at
tempts to communicate with an audience that includes blacks. A
similar conclusion could be drawn in reaard to other racial and
ethnic minorities ...." United States Commission on Civil
Rights. Window Dressing On The Set: Women and Minorities
in Television 2 (1977).

Testimony in conaressional hearings concerning minority par
ticipation in the broadcasting industry has echoed the same
themes.

[TJhe importance of minority ownership is clear.
Minorities need to have a voice that speaks to them. for
them and about them. Black owned radio and television
stations are not afraid to push voter reaistration. Black
owned broadcast stations are not afraid to talk about
South Africa. In particular. black owned radio stations
give black politicians a chance to be heard. Black people
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listen to black radio. Because black radio stations still
subscribe to the concept of operating in the public interest.
Black radio is local. It's the church program on Sunday,
it's the community scbool, it's the forum for issues that
many non-minority owned radio owners would consider
too "scnsitive," too "one issue oriented" or "not scxy
enough."

Hearings on H.R. 5373 at 164-165 (statement of Jesse L.
Jackson).

B. Adop'lo. or The PolkJ Followed I.pleme.....o. or Aller
•••Iwe Metllods or Addraslnl Tile Lack or MI.orl.J Owner
ship T.... Prowed I••dequ••e.

The Court in other contexts has emphasized that an impor
tant consideration in a "narrowly tailored" analysis is whether
there has been prior consideration of the usc of alternatives. Sec
Croson, 109 S.Ct. at 128; United Siaies v. Paradise, 480 U.S.
149, 171 (1987); Fullilove, 448 U.S. at 463-467 (Burger, C.J.);
id. at SlI (Powell, J.). In this regard, the FCC for many years
followed policies of encouraging diversity of ownership without
consideration of race, Le., it sought to minimize concentration
of control of broadcast stations and thus maximize the oppor
tunities for individuals or organizations to control stations. Sec
page 2 above. As indicated earlier, despite following such
policies for several decades, minorities remained severely under
represented in the ownership of broadcast stations. Moreover,
the "distress sale policy was adopted only after specific findings
by the FCC that equal employment opportunity rules and ascer
tainment policies alone were insufficient to accomplish signifi
cant minority participation in programming." Pet. App.
97a-98a (Wald, C.J., disscnting) (footnotes omitted). See also
1978 Minority Policy Statement, 68 F.C.C.2d at 981 (Pet. App.
130a-33a); Random SelectionlLollery Syslems, 88 F.C.C.2d
476, 489 (1981).

Assuming that the FCC was required to consider alternatives
specifically addressed to minorities' lack of financing to enter
into broadcast ownership (Pet. App. 30a·32a, Silberman, J),
the FCC had already taken a number of actions specifically ad
dressed to these entry barriers before Congress acted in 1987 to
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compel the distress sale and other race-conscious policies. For
example, the minimum showing necessary to dem.onstrate finan
eial qualifications to receive a radio or television station license
was reduced in order to lower this barrier to minority ap
plicants.)J In addition, the Commission adopted procedures to
disseminate more widely information about the availability. of
potential minority buyers of broadcast stations.u The Commis
sion also has taken steps to increase the total number of radio
and television stations, thus increasing the opportunities for
minorities to enter the broadcast industry.H Despite these
substantial initiatives not involving racial licensing preferences,
the Commission concluded in 1982 that the .. 'dearth of minority

u Section 308(b) of the Communication~Act, 47 U.S.C. 308(b), authorizes
the FCC to elicit information from applicant~ re,ardin, their finaft4:ia1
qualifications to operate a "alion. The CommiHion had required applicants
to demonstrate the availability or lufracicnt funds to construct and operate the
station for one year. Sec U/tf'll"ision BrINllktlstin" I F.C.C. 2d S44 (I96S).
Thi~ requirement was identified by the Minority Ownership Task Force as one
of the barriers to increased minority ownership. See Minority TlISk Force
Report 11-12. The requirement subsequently was reduced to three mOnthli. See
New Financial Qutl/iflCtltions for AII'tI/ ApplicQnts, FCC 78-"6 (Au,. 2,
1978); New Filftlncitl/ Qua/iflaltions Sttlndtlrd lor BrOlldctlst Te/evision Ap
p/icants. FCC 79-299 (May II, 1979).

.. Sec FCC EEO-Minority Enterprise Diviliion, Minority Ownership 01
BrOlldclISt F«i/ities: A Report 8-9 (Dec. 1979) (describin. _.eney cstabliih
mcnl or "a liitin. of minority per50nli interested both in purchasin, broadcut
~lationli and in makin. themselves known to broadcasl station sellers and
brokers;.

U Sec. e.g.• A vtllltlbi/ity 01 FM BrOfldt:lISt Assi,nments. 101 ..·.C.C. 2d 638
(198'), rcconsid.•ranted in pan and denied in part, 59 Radio Rca. 2d (PlcF)
1221 (1986), arrd, Ntltiontl/ Blllek Un/ill COII/ition v. FCC. 822 F.2d 277 (2d
Cir. 1987); C/etlr Chtlnne/ BrOfldclIStin, in the AM Band, 78 F.C.C. 2d 134'
(1980); Low Powr Television Setvke, 51 Radio Re•. 2d (P"f) 476 (1982).
reconliid.•ranted in part and denied in part, 53 Radio Re,. 2d (P"f) 1267
(1983).
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ownership' in the telecommunications industry" continues to be
a "serious concern" warrantina expansion of the distress sale
policy. 1982 Policy Statement, 92 F.C.C.2d at 8S2. S6

The ranle of available alternatives for increasing minority
participation in broadcast programming is limited. ~tion 3(h)
of the Communications Ad, 47 U.S.C. lS3(h), for example.
provides that a broadcaster "shall not . . . be deemed a common
carrier." The Court has held that "consistently with the policy of
the Act to preserve editorial control of programming in the
licensee." Section 3(h) "forecloses any discretion in the Commis
sion to impose access requirements amounting to common
carrier obliaations on broadcast systems." FCC v. Midwn/
Video Corp., 440 U.S. 689, 70S (1979) (footnote omitted). The
Court. moreover. has made clear that "the important purposes
of the Communications Act" to preserve for broadcasters a high
degree of editorial discretion and to minimize government con
trol over broadcast content are "grounded in the First Amend
ment." FCC v. League 0/ Women Voters 0/ California, 468
U.S. 364, 379-80 (footnote omitted), citing Columbia Brood
costing System, Inc. v. Democra/ic Na/ional Commi/lee, 412
U.S. at 94, 110, 126. Given the limitations on its authority in
this area, the FCC has traditionally sought to promote diversity
by structural regulations, of which the distress sale policy is one
example, "without on-going government surveillance of the
content of speech." FCCv. NCCB, 436 U.S. at 801-02; see al50
id. at 780-781 and nn.I-3.

Even where structural regulations are concerned, the FCC's
steps to promote diversity have been limited by important
countervailing public interest considerations. The Commis-

u In 1985, lhe Commission proposed 10 cxpand fUrlher the availability of
the distress sale policy by broacknin. the time period durin, which a Ikcnsee
could elccl to sell ill 51alion pursuant 10 lhat policy. See Distrns SIlk Policy
lor 8rtHNk1lSl Lkttnsns-Notktt oj Inquiry, 50 Fed. Rea. 42047 (1985). That
procecdin, was r«emly lcrminated wilhout any a~..ion by the Commission
wilhout prejudice 10 fUrlher consideralion followin, re5OIulion of lbe instant
liliption. Distress Sole Policy jor BrCHIdcQst Li"enSHs-Order, FCC 89-314
(Jan. It, 1990).
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sion, for example, "has consistently acted on the theory that
preserving continuity of meritorious service furthers the public
interest" and thus "both the Commission and the courfs have
recognized that a licensee who has given meritorious service has
a "Iegilimate renewal expectancIY}' that is "implicit in the struc
ture of the Act' and should not be destroyed absent good
cause." FCC v. NCCB. 436 U.S. at 8OS-806 (citations omitted).
The renewal expectancy policy, however. severely limits
minorities' ability to compete for existina. established stalions,
which occupy the overwhelmina majority of available broadcast
frequencies. U

Based on the Commission's experiences and the nature of the
broadcasting industry, Congress could reasonably conclude that
the distress sale policy is an appropriate and limited method of
enhaneina minoritics' ability to acquire established stations
without undermining the important aoal of stability in the in
dustry and without, as shown below, sisnificantly harmina non
minorities. II As Chief Justice Duraer's opinion in Fullilove
declared. "[i}n no matter should we pay more deference to the
opinion of Conaress than in its choice of instrumentalities to
perform a function that is within its power." 448 U.S. at 480
(citation omiUed). s,

J7 As noted above (sec noIe )'). lbe Commission has sou.ht, as pari of ils
overall ertans to promOfe minori.y owrwnhip••0 make available new aUoca.
lions of radio and .elevision sta.ions. indudina new services such as low power
television, for which minorilits can compete wilhoUl havina 10 overcome an
incumbenl licenKe's renewal exp«l~.

II The dislrcss sale policy focuses on existina slations. providin. minorities
a limited form of access 10 eslablished broadcaslin. operalions. In lhis
respecl. the dislress sale policy differs from lhe comparalive preference policy
before lhe Coun in Metro BrfHItJctlStin,. Inc. v. FCC. No. 89-453, which
Icnerally involves applicalions for new Sfalions.

If In addilion, Chief Juslic:e Buraer notcd in Fullilove lhal the SCI-aside
there in issue was "appropriately limi.ed in eXlenl and duralion. and lubjcctto
rcassessmem and reevalwtion by lhe ConarelS prior 10 any extension or re
enaelment." 448 U.S. at 489 (foolnoteomiued). The same can be said of lhe
distrcss sale prOlr.m ordered by Conare!>s. When Conlrcss finl ordered the
FCC 10 rClain lhe pro,ram in 1981, il did 50 for one fik:.1 year. Conaress hu
twice ordered lhe pro,ram eXlended on a yearly basis. See n. 10 above. Con-
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