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SUMMARY

The initial comments submitted by the Independent LECs’ competitors apply a
leveraging argument in their assertion that LECs should be more heavily regulated because they
possess market power. However, they fail to offer any evidence supporting their assertion.
Furthermore, the leveraging argument they use is fatally flawed in that it does not take into
account the new economic, statutory, and regulatory realities of the marketplace.

The Independent LECs’ competitors also seek to burden the Independent LECs with a
host of reporting requirements, such as lengthy tariff notice periods and extensive cost support
requirements. These suggestions are clear attempts to handicap their Independent LEC rivals.
Adopting these suggested requirements would create severely anti-competitive market
distortions in the long-distance service market.

Suggestions to apply to Independent LECs requirements similar to those applicable to the
BOCs contained in Sections 271/272 of the Telecommunications Act of 1996 are attempts to
write new law and circumvent both Congressional intent and process. Congressional intent
should be respected on this matter, especially in light of the fact that the BOC requirements will
sunset in three years.

Present separation requirements impede greater competition in the long-distance market
by imposing unnecessary costs on Independent LECs and eliminating the economies of scope
enjoyed by the Independent LECs’ competitors. The prohibition against joint ownership of
switching and transmission facilities is particularly burdensome and does not address the
underlying cost allocation concerns. Greater deregulation is needed to increase competition in

the long-distance service market.
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INTRODUCTION

The United States Telephone Association (“USTA”) respectfully submits these reply
comments in the above referenced proceeding. USTA is the major trade association of the local
exchange carrier (“LEC”) industry, with over 1,000 members. This proceeding addresses
whether the regulatory regime applicable to the domestic, interstate, interexchange (“long-
distance”) service operations of Independent LECs should be altered. The initial comments
demonstrate that additional safeguards for Independent LEC long-distance service operations are
unnecessary and would disserve the public interest. Commentors supporting additional
safeguards fail to present any evidence supporting their generalized statements.
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L The Comments of the Independent LECs’ Competitors Fail to Present Evidence
Supporting Their Assertion that Independent LEC-Provided Long-Distance Service
Operations Should be More Heavily Regulated.

Several of the Independent LECs’ competitors seek to apply a leveraging argument in
general terms against Independent LECs. However, the comments of AT&T, MCI, and TCG
ignore the economic, statutory, and regulatory realities of the marketplace. As USTA
demonstrated in its initial comments in this proceeding, the present local exchange market is not
a natural monopoly, and any attempt to leverage alleged market power in the local exchange into
the long-distance market by an Independent LEC is economically irrational. The large,
established interexchange carriers (“IXCs”) and competitive access providers (“CAPs”) are

clearly attempting to utilize this proceeding to handicap their Independent LEC rivals. There is

no evidence or policy support for their position.

AT&T asserts that Independent LECs possess “monopoly control over essential facilities
in their local markets enabl[ing] them to exercise market power in the interexchange market.”
(Comments of AT&T at p. 5.) MCI alleges that this monopoly control gives Independent LECs
the ability to raise their rivals’ costs through excessive access charges. (See Comments of MCI
atp. 5.) Some of the Independent LECs’ competitors also argue that this alleged monopoly
control over local facilities gives Independent LECs the ability to cross-subsidize their long-
distance service through cost misallocation, thereby again raising their rivals’ costs. (See e.g.

Comments of TCG at p. 2, Comments of AT&T at p. 8.)
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Whatever “local bottleneck” that may have existed has been eliminated by three things:
1) enactment of the Telecommunications Act of 1996 (“Telecom Act) and the general
interconnection requirements contained in Sections 251/252; 2) continuing technological
advances that do not depend upon local wireline facilities to provide local service; and, 3) the
interexchange carriers’ increasing emphasis on establishing their own local facilities (e.g.
AT&T/McCaw and WorldCom/MFS). (See Statement of Professor Daniel F. Spulber, at pp. 22-
32, Comments of USTA, Appendix A.) In addition to the competing access networks that have
been built in cities and towns throughout the country, Congressional action also permits
interexchange carriers and other carriers to provide competing access services by leasing

facilities or reselling services from Independent LECs.

Furthermore, the leveraging theory is economically irrational. There is no incentive for a
LEC to engage in leveraging because extending a hypothetical monopoly from local service into
long distance service produces no additional profits, either through vertical foreclosure or tied
products. Moreover, raising access prices does not produce additional profit because of required
imputation, and only serves to spur competitors to bypass access charges completely through the
unbundling requirements precipitated by the Telecom Act. (See Comments of USTA at pp. 5-9
and attached Statement of Professor Daniel F. Spulber at pp. 32-40, Comments of USTA,
Appendix A. See also Statement of Professor Jerry A. Hausman at § 23-24, earlier Comments of

USTA (August 15, 1996), Appendix A.) Accusations of leveraging of local facilities into the
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long-distance market are unfounded.
II. Stricter Regulation of Independent LEC Long-Distance Service Would Harm the

Public Interest by Producing Severe Market Distortions.

The Independent LECs’ competitors seek to burden Independent LECs with a host of
reporting requirements. They claim that advance notice tariffing, tariff review, and cost support
studies for every tariff are necessary to guard against cross subsidization and ensure proper cost
allocation. (See Comments of AT&T at p. 9; and Comments of MCI at pp. 6-7.) At least one
commentor would also have the Independent LECs file quarterly reports listing, among other
things, “all facilities, services, or information provided to [their] affiliates and the terms and
conditions under which they were provided; [and] all charges made directly or imputed to itself
for providing an affiliate with telephone exchange service and exchange access...” (Comments of

TCG at pp. 4-5.)

As Professor Spulber has explained, requiring Independent LECs to submit advance
notice tariffs, cost support studies, and other onerous reporting requirements for offering long-
distance service would create severely anti-competitive market distortions. Non-dominant [XCs
are currently able to file tariffs on one day’s notice, extend service automatically, reduce services
if desired, and are not required to file carrier-to-carrier contracts or submit cost support data for
above-cap or out-of-band filings. A situation where IXCs enjoy maximum flexibility and none

of the reporting burdens while Independent LECs enjoy no flexibility and suffer all of the



Reply Comments of USTA
Independent LEC Issues CC 96-149
September 13, 1996

reporting burdens is patently uncompetitive. (See Statement of Professor Daniel F. Spulber, at

pp. 54, Comments of USTA, Appendix A.)

Moreover, such regulation exhibits a historical bias against Independent LECs. Under
these rules, two identical firms serving the local and interexchange markets would be regulated
differently depending solely on the history of the respective firms. Rather than allowing the
market to “pick winners,” these regulations preordain the outcome by imposing higher
administrative costs on Independent LECs while also denying them the freedom to compete

effectively.

Independent LECs need the maximum amount of flexibility to respond vigorously to
competition from large, national competitors like AT&T and MCI. Lengthy tariff notice periods
and extensive cost support requirements deprive Independent LECs of this needed flexibility by
forcing them to signal their intentions to long-distance competitors. The market distortions
caused by such signaling will be particularly aggravated if the Commission adopts some form of
detariffing, as proposed by the Commission in the Interexchange NPRM.! The Commission
should not impose the burdensome reporting requirements advocated by other commentors when

these same commentors are not subject to such requirements, yet possess far greater resources in

! CC Docket No. 96-61, FCC 96-123, In the Matter of Policy and Rules
1 (“Interexchange NPRM) at § 34.
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the long-distance market.”

HI. The Commission Should Move Toward Greater Deregulation in the Long-Distance
Market.

MCI makes the claim that it is “impossible” to declare the long-distance service
operations of any Independent LEC as non-dominant. It then argues that, as dominant

interexchange carriers, Independent LECs should be subject to the full panoply of tariff filing

~ requirements, apparently in perpetuity. (See Comments of MCI at pp. 5-7.) AT&T also

suggests that Independent LEC long-distance service operations should be regulated as
dominant. (See Comments of AT&T at p. 9.) The suggestion to subject Independent LEC long-
distance service operations to new levels of regulation as “dominant” carriers ignores the actual
experience of these Independent LEC long-distance operators, who have provided service as

non-dominant carriers for over ten years.

The Commission established its dominant carrier regulatory regime as a means to address
market power. (See Notice at § 132.) However, no party demonstrates any evidence of such

market power in the decade of actual experience with Independent LEC participation in the

2 The resources of the IXCs are not just greater than the long-distance service
operations of Independent LECs, they are several orders of magnitude greater. For instance, in
1994, AT&T, MCI, and Sprint had a mean number of 45 million presubscribed lines, just under
$13 billion in plant investment, and $18.5 billion in operating revenue. In stark comparison,
Independent LECs had a mean number of just 89 thousand presubscribed lines, $185 million in
plant investment, and $62 million in operating revenue. (See Statement of Professor Daniel F.
Spulber, Tables 3-5 at pp. 14-22, Comments of USTA, Appendix A.)
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long-distance market. USTA has provided persuasive evidence that no such exercise of market
power could occur. Again, the competitive framework for local service established by the
Telecom Act, technological advances, and the actions of IXCs have eradicated the foundation

upon which market power might once have been exercised.

The fact that local exchange market power no longer exists has not deterred the
Independent LECs’ competitors from proposing new regulations that would subject Independent
LECs to safeguards similar to those found in Section 271/272 of the Telecommunications Act
and applicable only to the Bell Operating Companies (“BOCs”). (See Comments of AT&T at
pp. 2-3, 8-9 and 11-12; Comments of TCG at pp. 2-3 and p. 5.) USTA strongly urges the
Commission to reject the suggestion that Independent LECs be subjected to these regulatory
burdens. Such suggestions by AT&T and TCG are attempts to write new law and circumvent
both Congressional intent and process. While considering the language of the
Telecommunications Act of 1996, Congress had ample opportunity to adopt provisions that
would have been applicable to Independent LECs. It did not. This is indicative of a
Congressional belief that Independent LECs do not possess the ability to impede competition in
the long-distance market. This belief extends equally to all Independent LECs, regardless of
size. The FCC should respect Congressional intent on this matter. Additional separation
requirements are not necessary and run contrary to Congressional intent, especially in light of

the fact that even the BOCs’ requirements will sunset in three years. It would not be in the
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public interest to have a situation three years hence where the Independent LECs are regulated

more strictly than the BOCs and the IXCs.

Indeed, USTA believes that the current separation requirements impede greater
competition. The tariff restrictions and reporting requirements entail administrative costs. The
maintenance of separate books and the prohibition of jointly-owned transmission or switching
facilities increase Independent LECs’ total operating costs by precluding the economies of scope

that IXCs offering identical service packages enjoy.

The prohibition against jointly-owned switching or transmission facilities is especially
burdensome. USTA does not agree with the comments of Sprint that the “requirement that a
non-regulated activity take local service only at tariffed rates can, and should, be read to
preclude the sharing of switching and transmission facilities used to provide local service with
any interexchange service.” (Comments of Sprint at p. 6.) USTA does not disagree that an
Independent LEC must impute its access tariffs, but expanding this reading to preclude joint
ownership completely only imposes higher costs through the preclusion of economies of scope
without addressing the underlying cost allocation concerns. In fact, requiring duplicative
switching and transmission facilities could be considered a form of regulator-mandated “gold-
plating.” Present competition and the interconnection requirements of the Telecom Act are

sufficient to discourage any cost misallocation from long-distance to local services. Greater
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deregulation is needed to increase competition, and subjecting the long-distance operations of
Independent LECs to asymmetric separation requirements borne out of historical bias does not

move toward this goal.

CONCLUSION

The initial comments which argue for more onerous regulation of Independent LEC
long-distance service operations fail to present any evidence supporting their arguments. Stricter
separation or cumbersome tariffing procedures are inappropriate in an environment of greater
and greater competitiveness. USTA respectfully urges the Commission to recognize that
Independent LECs do not possess market power in the long-distance market by any measure.
Given the increasingly competitive environment, the Commission should, in fact, reduce its
current regulations for Independent LEC long-distance service operations, and encourage other
Independent LECs to enter the market, thereby providing their subscribers with additional
competitive alternatives.

Respectfully submitted,

UNITED STATES TELEPHONE OCIATION

Linda Kent
Charles D. Cosson
Keith Townsend

1401 H Street, N.W., Suite 600

Washington, DC 20005
(202) 326-7249
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