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AeGthetlca Will not be adtfressed, ex~pt In general tonn., It Ie our reeding of Rule 96­
328 that the FCC doeG not consider aesthetics, In Itself. to be • determining factor as to
the Installation of Direct Sa\elJ[te Ohih Antenna. ...\ '
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For the I:urpose of this discussion; three types of Instanation wU1 be considered:

• Ground rnounted
• Roof mountod

• BUlldl~ mount~d (defined as net being roof mounted. bUt attached to the
building).

eaQh mounting location has different. potential Imp.eta depending on the type of
Arcbit.etu~,(RDwTownhQu8e, Condominium Flat, High.orlse structure).

'For the ~J1)OSe of thl$ discussion we will ~ee the following d~fin~ionG: ,

• Townhouse design .. In attached dwelling, With, no other dWelling unit lOeated
above 01' below the dWelUng In question, and with' an Independent roof over
only the tfwelUng In queatlon.

• Condominium Flat (apartment) design· an attached dwelling, with another
dw.lnng unit 10C8~8d, In whole or in part. above or below the dwelling In
qUlltlon. .

, • High-risE. Structure - a series of Condom.lnium Flats, IIstackec.r vertically to •
height In excess Of three (~) stories.

In the ca$e of COr'ldo~lnlum Aats, and Hlgh-rl$' Structures•• roof (or segment of a
roor, will be Joeatee over, but not nlcelsamy directly above, more thin one (1) dwemng
unit.

Ground Moynted D1recet Satellite Dish Antenn••

In the ease of ground mounted Direct Satellite Dllh Anlennaa.'1t Is Frolit. Chrlltenlon &
Assoctate.' opinIon that it is probably wh.e to avoid this type of instanation.

• Ground mounting makes the inetallatlon susceptible to theft. vandalism, and
damage durlng normal grouf.ds maintenance and repelr.

• Reason able requirements for locetlon O.e. at the rear 01 a building), may
lnterferEI with line of sight requlrement& cf the antenna.

• CJrtct burial of the cable will be required. and damage to the cable may
occur dUring normal ground, maintenance, or dUl1ng gradlng and drainage
repairs ,:n modifications.

• Direct Satantte Ol,h Antenna cable Inlt.natlon may damage existing
underground utilities, Irrlgadon .yatema, etc. (It 1$ common for community
aS$oclatlons. and for local development regulations. ~ requIre that no utilitt..
be local:ed above ground.) . ,
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In the case of a Homeowner Asaodltlon, location It ground level doet not Interfere w1th
the enJoymerrt of the Common Arca(s) "nee the Unit Owner would allo 'own- the
PfOptrty (therefore. It is not 8 Common Area). However, the J)QtentJal for theft.
v.n~aUam, and '~rference with normal grounds maintenance still exf$ts. The latter
issue dlredIy effects those Homeowner Anoclations having maintenance requlrementa
for exterior grounds•.even though owned by the Unit OWner. an AHocIefon raqulremunt
which OOCUfl at • majority of Homeowner Associations in ~w J&rsey.

In the ~$e of II CQ(1d~mlnlum,thfl grounde are Common EIIIMEtnti. W'llIe TaWnhoUlI
_tyle archltecture (In CondomInium form of ownfJrvhip) may not dIfFer from that of a
Homeowner Association, and the grounds lurroundlng • Condomlnl~ Townhouse ...
frequently thought of 18 -rronr, I.id'" or 'rear" "yard,· (In 80me instances, $Orne portion
of the Common Elementa are set ••Ide as a 1.Imited Common Element for the Indlvldua'
UN and enjoyment of I tln;le Unit Ovmer.). most. If not .n .of the -grounds' .re for tM
enjoyment of the membershIp, not JU$t the nearest Unit Owner... . " -. .

. " . ....
l~ the ease of this type of CondomInium architecture (Townhouse design). the same
practical problems wiD .be encountert!d IS with a 'Townhouse in a Homeowner
At.oclltion form of c)wnerahlp. .

• Ground rnounUng makes the Installation susceptible to theft. vandalism, and
damage during nonnal grounda maint.nlnce and repllr.

• Reatonable requl...rnent. for 1008tlon (i••. at the r.ar of • building). may
Interfere wtth Une of tight requirements of the Intenna.

• Direct b~lrlll of the cable win be required, and dimage to the cable may
OCCur during normal grounds maintenance. or during grading and drainage
repaiR or modlflcsliOmi.

• Direct Setellite Dish Antenne cable in,tallatlon may damage exlsttng
underground utilities, krigatlon systems, etc. (It ie <;ommon for community
as.odatlons. and for local development regulations, to require that no utIlities
be located above gl'Ound.)

In the case of bJth the .Homeowner A66ociaUon and CondomInIum Townhouse
architecture, location of the Direct S.tellite Dish Antenna It ground lever may be dimwit
due to exletlngland:3caplng, lree canopies, end (J1,t,nee from the building.

ABsodatfon dwellings of a Condominium Flat or High-rise architecture r8$ult in
Ilgnificantly differer:t conll~el'8tlonl.

In each case. the ground, are Common Eleme"w. There is no semblance of an
IndMdul1 ·yarer. The ground. are for the enjoyment of an members of the Association.
The Afisoc::latton I' required to pl'Ovldl laWn maintenance. along with shrub and tree
maIntenance and replacement. Again. the Association is respo~$ib'. for grading end
draIN;I. Ground mounting f$ ~imply not practical.

In addition. the proitferation of Direct Satellite Dish Antennae, located In close proxImity
to the btJildlng mUI·t be conaldered. Figure 1 shows a hypothetical muttl-plex (mUItI-unlt)
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. bufldlng GOntaining twenty-four (24) individual units. ShoWn on the drawing are twenty·
four (2.) Dll'tOt SatelUte Dish Antenna. The interfer.~ wfth maintenance. and the
visual Impact II Ilgnift~"t. In IddlUon, the loCIItion of cable to each of the antennae
must be controlled.

TYPICAL 24 UNIT MULTI-PLEX BUILDING
FIGURE: 1 .• CROUNO UOUNTEO ANTENNAE

In our opInIon. the location of Direct Satelllt$ O\sh Antennae at ground level Ie not
practl~l, and prohibition in townhouse. multi-plex or high-rise .rchlt~ ,houJd be
allowed.

Roof Moul'ttAd Q'rtet 8mllJte PI_hAnlenn.e

Again. the Impacts of rQQf mounted Direct S"telftte Dish Antennae ."0 differ with the
architectural design. .

In the case of TownhouIB-atyJ. architecture, reasonable requirements for roof mounting
can be 9stablished, assum1ng that those reasonable reqUiremeru do not result in II
problem with rec~ptlon .t • partieutar unit. For Instance, If the requirement 1$ for
location on the reer roof plene of • unit, and this location precludes adequate reception,
the only ,\temete is for mounting on the front plane of the roof, which win detract from
the development Ichem., or for mountIng on the building or ground$.

. The problem becomes significant when multl-ple~ (apartment) bulldlngs are considered.
Figure 2 thows. agaln. a hypothetical twenty-four (24) unit buitdlng. Twenty-four (24)
Direct S.tellite Oilh Ar.tenn.e are located on the rear roof plar.e. The location of these
antennae ref\e.ct that the building ts already -wired" for CATV, filnd that the cable el'lters
the building at the end of the ,vueture, near ground "vel. (It 11 our experience that
most mulU-plex buildtngs are a.lready "wired- for CATV, and connection to thA Direct
Satellite Dish Antenna woutd utilize the exIsting cable.)
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oln total, pOtentially, twenty-four (24) mounting brackets "'Uit be °attached to the roof.
This attachment IholJtd be to the roof rafter,; (or trYAes), not to the she.thlng .ron. (In

o acoordance wlth manufacturer',lnstallation speclf1cetlon.). Pot.ntially, twenty.four (24)
penetrations must b6 made through the roof to provide for 0 cabte attadtment, and

o twenty-four (2t4) anttnnee mUlt be grounded. Thll cabling must (probably) exit the end
wall of the building, and be carried to ground level On an enclosure), where it wtll
ultimate"l extend to the appropriate connection. .

Any tim. an attachment is made to ... roof system, or a p8n,trltlon JI made through a
roof system, the opportunity for a 1eak exlsw. However, In a °multl_plex bUftdlng, the
leak. and !'Vaulting dlmage, wlll typlceny manlfl,t balf In the dwetnng unit directly below
thv Instanatlon~ which, mOlt likely, I. not the dweMng unit of the owner of the DIrect
SateWte Cle" Amenn•. This creates a,serlee of problem$ for the AHociation.

• Who Is fltsponelble for the damage and repair?
• If it 18 to be ttle Qwner of the Direct Satellite Dish Antenna, 08n It be

determlr.ed whloh Dintct Setallitt OI'h Antenna C8Wied the Ilak? The
potentlat for d~magel and resultant ditputes l8 significant.

• Should an As50cicatlon be responsible for I faulty lnst.nation?

• Should the entlro memberehlp be responsible for the cost of dlma;e caused
by one Unit Owner?

In each case, In our oPinion, the anlwer lhould be °no. unless the Association elects to
accept that resPOMibitlty. Enforcement of Qe~8 for Condominium Asloclllttons would
requIre the Instanatton of Direct Sitefrlte Dish Ant~nae, and preempt the Association
from accepting this relponslbility (through establishment of Association regulatioO$ by
the Board of TNmes) for any problems the Olrect Sat,,1t1te Dish Antennae In$tanaUon
eaUIi8$.

Page.
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In I Condominium form Of'ownership, and In the case of many Homeowner
AssoclatioM, the AssoclatlQn 18 responsible for the maintenance. repair and
rtpIacemeot of .the roof. The$e responsibilities are also a consideration. Who will
remove (and relnstaD) the Dtred. Satenite Dish Antennae when It 1$ nlGelsary to repair
or replace the roof? While this can be handled through regulations by the Asaodation,
the posslbl1lty of • many as twenty-four (24) different contractonJ arrlvln; at • buDding
to removo the Direct Satellite Dish Mtennae when the roor.11 to be repllced " not
pradi~l.

. '

The same problems occur with Initial installation. Who will in_I the Olrect Sateflte
Dish Antenna? Win each Unit OWner engage I contractor to tnatlll his or her Direct
Satllllte DIIh Antenna on the roof, Ind provide the oabllng to the ground ItmJI? And
who wlU bo respon5ible If reception degrades for one Unit Owner. due to dam. from
Inillln.ticn of another DIrect Satelllte Dish Antenna. In our ol)lnlon, allowing Installation
of muttlple Direct SateUlte Oiah Anteooa on the roof surface of Condominium Flat rnl.lftl..
p1ex bulldfngs and High-ri$~ structures is not p~etlC(lI. At the vory least, ~e Assoctation
should have the choice ,s to whether thlG will be p.rmltted., . ' ..

In the C86e Ofhlgh-r1se .rchlte~tur.1 deal"n. the problems elted .bQv~ all come Into play.
However, a mare serious problem win aJIO exist.

Hlgh-r\1I deaign buildings usually Incorporate -flat" roOfs. While -steep· roofs ant
desIgned to -shed- water, -ftat' roofl are de,lgned to be water tight (end fun<;tion II •
bathtub, with e drain to di,charge the stormwater from the roof 8urfaee). It Is
Ilgnlfieantiy more difficult to attach to, end penetrate, I nat roof without resultant I••ka.
or wfthout affecting the wtnd load rul.tlnee or the roof system. Further, the location of
leaks In nat roof. I, more difficult, and the cost to repair luch damage Is more costly.
Finally, cable Inltlililtion becomes a complicated, If not im~osslble task.

In our opInion, the installation of DIrect Satellite Olsh Antennae on flat roofs, as Is tM
case with Condomlr,ium Flit design. should be declded by the Alsoelation, and should
probably be denied for the preceding ,eQsons-

BuildIng Mounted Direct $!Itelli" Pi.h Anttnn1e

,In our oJ:,lnlon, the ~t8ct1car.ty of building mounted Dlreet Satellite Di,h Antennae Is not
affected by the architecture, but by the form of ownership.

In the ctse of Townhouse style ilrchiteeture. mountin; a DI,.et 8Itelrtte Dish Antenne
on a balcony, chimrey or wall can be aecomplished wfth relative ease. How.vtr. there
temain& the potenll:ll for damage to the building. Mounting to the building penetrate.
the building .nvetcpe, as does the cable connection through the wan. Both the
mounting and the cclble per.etratlon provide an o~portunlty for water per:'letration Into the
bUilding wall cavIty. '

This prc'blem may be more $tgnlflcant with COl'ldomlnlum Assoclltlons where the
.tructural elemen~ are the responsibility of the AssocIation. N. t••1t In the case of a

Pagel
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HOIT18Qwo,r As.Qdation', eny deterioritJon of the structural components II the
responl1blllty oUhe ~nlt Owner.

As long 'IS the", Is • dear define." of f8lponllb111ty for damage to the buDding,
building mounting the dIrect 6ltemt. dish antenna may be appropriate, depending on tM
Impeet on the development Bcheme,

Community ••,oclatlona .r. planned lround • deveropmont schem.. Ard1ltecture
playa In lrnpOrtlnt, If not the ",ott important. role in deflnl11g the aveIopment scheme.
AHociatfoM. both Homeowne.. and Condominium, control the deVllopment scheme
through the enlbll"" doeumente. typlcany through a Covenantl Committee or
Architectural Control Committee. Thtlegal ball' for this control Is won .at.bllsh~. ---,-------------

The malntenanct of a dtv.topm.nt ,chtme does not rely on preventing any chance to
.the buDding fen.atratlon. It dotl. however, rely on unlfonnlty. It wrn be impossible to
maintain any 'uniformity ,of Inst~natlon on patios, barcon"" or exterior.waDs beca~ a

,uniform' location WIll not ~nslstently provide the required line of tight (depending on
buildingOtle~tation).'·· ,

In the ease of 8 Home9Wner Association with responsibly for marntenal'l(:8 of the
bUlldlng txtcjrior, or of a CorvJominium with Townhouse slyle architeCture, the ability
exists to 41$$8$$ mlrnt'Mnce or repair costs to the individual Unit OWner for damage
from tho In,tellltlon of I Direct Sltellita Oh;h Antennl. R..ponstbiiity 1& not as ••Iily
8$signed in Condominium Flat multI-pial( or High-rise architecture.

As di$CU$Ged. exterior mounted Dire<it Satellite Di~h Antennae must be listened to the
bunding, and, penetra.te the bUilding to anew c;abllng, In each case, the potential for
water penetration Into the building exists. Should this ooeur, the resulting leak
frequently manlfe.ts Itself well Iway from tilt $ouret of water penetration. Damage will
then b. to property of 80":,80n8 other thIn the owner of the Direct Satellite Dilih
Antenn~. In addition, water penetration through the building envelope can rHult In
slgnlftcant damage to the building's $tructur.. Such damage may not become apparent
until well after the ovmer of the Dire~ Setellite Dish Antenna hal laid his or her unit.
However, the Condominium AssociatIon wU1 be responllbt. for repair to thv 5tructural
componer:ts since they Ire part of the Comt:"0n Elements.

In additIon to the pr'Obrems wIth Installation, temporary removal for nonnal building
malnten~QI and ropafr, .te., liS dlseu...d with roof mounted (n$tanation$ on
Condominium Flat mllltr·plex or HIgh-rise 41rchit.dure.•11 exh.t.

ConclusIons

Each of the Association types (Homeowne, As$oclatlon, Condominium AssocIation or
Cooperative) f'$t1ects the form of ~.rshlp, not the archltecturl. In our opinion, both
the form Rf gwnerehlp and the sMI Of arcbjtectyre mYM" Q.9O~ in determtnlf'g
the potential Impacts of the instanatIon of Direct SateBrte Dish AnkJnnae.

Page 10
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In our oplnlon, pteclu&lon or any restrtetions on the Installation af ,DireCt SateDIte Dish
Antenn•• $houfd be not be Impaled on any Association Which II rtSPOMJble for the
ma1nt$n.n~. repair and repilGement of the QWpClnenti or tM buOtUng envelope,
whether It Is aHomeownerASlodatlon, or " Condom'nlum Alsoc1atlon.· '

In the c:ase of Condominium Fl,t multl-plex and HigrwJ$e architecture, regulatiOns
aKowtng the Instan.tion of Olrect S.teUlte Oish Amenn.. should be controlled by the
A$$ocIatlQn membel'1lhip. Regulations prohibiting thl lnstanltlon of DlfICt Satillite DiSh

, Antennae ShoUld be ~nowed. unleis the Assocl.Uon eJects to allow theft InataJlatlon, '"nd
assumes Ule problems assodated wtth thefr Instillation. Otherwi1', the A&lOdatio~ wilt
be 'r8qul~ to deill wlth any and all problem& resultIng from the It\et,'lItion, a(1d Incur
the related costs. The•• costs will be borne by the membershIp, with IMmbers without
'thl Direct Satellite Cish Antennae effectively supporting those who elect to Install 'the
Direct Satemt. Dish Antennae.

Submitted by: .

8n Frost, P.E., P.P.
President
Frost, Christenson &Assocletes
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In the Matter of

Preemption ofLocal Zenina Regulation
ofSatelliteEarth Stations

In the Matter of

Implementation of Section 207 oCthe
Telecommunications Act of 1996

Restricdon. on Qver-the-Air Reception
Devices: Television Broadcast and
Multichannel Multipoint Distn"bution
Service

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IB Docket No. 95-59

CS Docket No. 96-83

INTBWBlCTIQ!lIl'mMPUAL RIGHTS

The Woodbridge ViDage Association~A"). Irvine, California. hereby submits the

foUowing comments on the Further Nota of Proposed Rulemaking released August 6. 1996­

including those ftom a California perspective.

The basic assumption ofSection 207 ofthe Telecommunications Act of 1966. we believe,

is that the c'viewer". referred to in that Section. already owns the solo right to lIecide if the devices

referred to therein should be placed on his or her property. except for the described "restrictions".

We do not believe the assumption was the viewer was acquiring new property control rights

under Section 207 which he or she did not already own.

Clearly. if a co-tenant of a smaJe family detached home. such as a husband and wife. as

joint tenants. could not agree as to whether or not~ of them could install a named antenna

device. the FCC would !l2l take the position that it could require one co-tenant to allow such an

installation by the other CQ-tenanl ifboth did not want it. Clearly .uch. disp.a'c< wo",Jcl bQ bandlod

1
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elsewhere, such u in family Court. So. does the ownership ofan undivided interest in common

property create greater rights than that situation? We submit it clearly does not with the

following support in case law.

Under Calitbmla case law, through contractual obligations and covenant ratrictiOlll. the

use and maintenance at these individual interests in common are subject to joint control ICtins
typically through a Board ofDirectors ofa Common Interest Development Association.

In Poyy y. Leavitt. 229 Cal.App.3d 1236 (1991). the Court observed that aii.·---·.----------­

encroachment into the common area impaired the easements of the other owners over the

common area and thus Ictual1y required the consent of all of the condominium owners. Even the

consent ofthe Association's Board ofDirectoTs was insufficient in that case.

While we realize that these antenna situations involve judgments as to materiality of the

encroachment and the effect on other owners, we cannot believe that giving each individual co­

owner the· unregulated and unbridled right to install antenna type devices anywhere each would

choose is reasonable, nor would such a result be allowed under the laws of co..tenancy. Simply

put, the right of each of these co-tenants !!!lIl be subject to review and approval or disapproval

by the agreed to contractual method. tbat is tbe Association, usually acting through tbe Board of

Directors or an Architectural Review Committee.

This principle was even more clearly expressed in the recent landmark California Supreme

Court decision of NahrJ1cdt v. Lakeside Village Condominium Association. Inc. (1994) 8

Cal.41b361. 878 P.2d 1275; 33 Ca1.Rptr 2d63.

In that case, the Court observed at Pg. 372 as rouows:

Use restrictions are an inherent patt of any common interest dcvc10pment and are
crucial to the stable. planned environment ofany sbared ownership arrangement.

2
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Further. the Court at 373 l.1ates:

The viability of shared ownership ofimproved real property rests on the existence
of ClCtensive reciprocal servitudes. together with the ability of each co-ownct to
prevent the property'. partition.... The restrictions on the use ofproperty in any
common interest development may limit activities conducted in the common areas
IS weD IS in the confines of the home itself . . . Commonly, UICl restrictions
preclUde alteration of building exteriors, limit the number of persons dJat can
occupy each unit. and place limitations on..or probibit altosed1er..the keeping of
pets.

The Court also cites with approval the Florida Court in Hidden Harbgur &tat. v.
--" ~.- -.-_.--- _. _._ .. - .....- ._--..__.

Nonnan (1970) 309 So.2d 180 which stated:

"[I]nherent in the condominium concept is the principle that to promote the health.
happiness, and peace of mind of the majority of tbe unit owners since they are
Hving in sucb close proximity and using facilities in common, each unit owner must
give up a certain dearee of freedom of choice which he (or she) might otherwise
enjoy in separate. privately owned property. Condominium unit owners comprise
a linle democratic sub society of necessity more restrictive as it pertains to use of
condominium property than may be existent outside the condominium
organization.II

Also, we recogni7.C that restrictions sometimes clearly conflict with sound pubJic poli;x

and should not be enforced. The Nabrstedt Coon agreed and also pointed to ShcUg' v. Kraomcr

(l948) 334 U.S. 1 at 381, it said:

"This rule does not apply. however. when the restriction does not comport with
public policy. (Ibid.) Equity will not enforce any restrictive covenant that violates
public policy. (See SbcJley v, Koerner (1948) 334 U.S. 1, 68 S.CI. 836. 92 L.Ed.
1161 (racial restriction unenforceable).

That is precisely the point we wish to make. No such public poli'iY was enunciated in

Section 207 to eliminate III property rights to give a ··viewer" rights with respect to property he

or she does not own jndividua11~. Clearly, if Congress had intended to override such property

rights, it would have clearly expressed it. It did ngt and as other commentators have noted and

briefed, any usurping of such property rights must be narrowly construed. Even if Congress bad,

which it did not, such may be unconstitutional

3
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This co-ownership ofcommon area ineludes much more than just III equitable servitude or

covenant rwmin8 with the lanel. It is !W just a "restriction" mentioned in Sec:Uon 207. It is •

Conn of ownership which Congress cannot disturb Dr void without such being I lltaking" of

private property.

We do not need to repeat the detl11s contained in other commentator's bricfi. cspeciIIIy
the points made by Community Association Institute on the taking issue which is prolu"bited by tli-·_--_···_-----_·_·_--

Fifth Amendment.

Clearly. we believe J,.oretto v, TcJeprompter Manhattan CRTV Cotp. (1982) 458 U.S. 419

expresses the law and prohibits the FCC from issuing a regulation whida would" in effect. take

other persons property in order to move forward its public policy of promotin8 a t'viewers" ability

to receive video programmingI

COMMON ANIlNNA REOUIBDfINTS

WVA also believes the individual project accommodations of the viewer's ability to

receive the video programming by antennas and other devices on common property is best left to

each project. In some circumstances. the use ofa common antenna is feasible. In many instances,

it is not.

An UanteMa farm" might be a solution to antenna access for I large. single building. or

compact multi-buiJding condominiums, but it is impracticable for many Condominiums, especially

in California. and we expect elsewhere.

For eumple, the Woodbridge VinaBe Association is a master association in Irvine.

California, covering over 200.10 of the City of Irvine, California (9500 households) and is

composed of 32 subassociations containing all together - 620" of the living units; single family

detached houces contairiins - 100/. of the unit.i and ten apM1mcnt oomplQca containinJ; - 1m or

4
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the units- All of the units have cable access built in. u does the rest of Irvine, and most of

Southern California.

The apartment rental units are not included in FCC resuJations so far. The single family

detached units arc covered. Most of the 32 subassociations are condominiums. althoush several

are Planned Unit Developments (POO's) where the resiclcDec mllot are owned in fee by the unit

owners. although they belong to I subassociation duo to lot size. and open space common ana.

Some orthese membership PUDs cede roofmaintenance and replacement to their subassoaation,
--_._._-_ .._--- - .._----_..-_._.

some do not. In that respect. therefore. they are like condominiums in that each hu given up

some propeny rights in exchange for common cost sharing.

Most of the condominium associations in Woodbridse are physicaUy divided into several

phases • fi'om two to five. These phases are NOT contiguous. They are sep..-ated by other tract.

and developments. The streets within each phase are generally private in ownership. but open to

public access. Only two ofthe 32 have access gates.

The WVA owns over 180 parcels (lots). About 40 of these Jots are WVA recreational

CacJ1ities, parks with pools. parks with amenities other than pools. two large beach clubs. two 10

court tennis dubs, a headquarters buiJding. and two lakes (25 and 30 acres each). Tho rest orthe

lots are scattered all over the village and are primarily landscaping areas between development

fences and sidewalks. Each subassociation is a California non-profit corporation with its own

Board ofDirectors. The sale linkage to the WVA, other than the requirement that aU owners of

residential lots must be WVA members (to share in the expense ofthe facilities) is to grant to the

WVA aesthetic architectural control. The subassociation retains property rights control. For

instance, the subassociation detennines whether screen doors are allowed in their subassociation.

but the WVA determines the color and style of the screen doors. Similar division is maintained

for larger issues such as building additions. rooting materials. etc. The subassociation always has

the right to contribute to the WVA Architectural Committee deliberation in tho same manner as

the home owner and his neighbors. but the aesthetic determination is made by the WVA

Architectural Committee. or the WVABoard ofDirectors in the case ofan appeal.

s
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Thus there are WVA owned parcels allover the villaa&S. some substantial in size - ancl

usually bounded by several subassociations. and many more as open space outside. but adjacent to

the confines ofeither a subassociation or tract ofsinale family homes or apartments.

For WVA subassociations. the necessity of having multiple antenna fanns to include in

their physically separated locatioos. the expense of erection and trenching. the necessity of

accommodating VHS1 UHS. MMDS. DSS (of various providers) and possibly cable (for

associations in other areas ofthe country) make the feasibility and cost prohibitive. Also it would

require a 6,." vote ofthe subassociation membership to authome and fund such an undenakinaf:;,·---------------

an almost certain impossibility.

RUQLUIJON

We believe. therefore. tbat the FCC Rules be restricted to those viewers who have the

exclusive use or control of their areas and who maintain their own property and leave the

regulation of other co-owned and CQ-controllees or co-maintained areas to those co-owpers to

decide how best to accommodate their members' wishes.

Respectfuny submitted.

Woodbridge Village Association

DONDAVlS
President

6
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1
JAMES N. REINHARDT, bcins fim duly swam on oath, deposes and SIlJI

1. Amant is a 1iccnscd an:hitcct in the State of Hawaii and a past

president of the Hawaii Omptcr of the American IDstitute of Architects.

2. Amauthasrcpresentednumeroasclientswitbrespectto thefnstaDation.
.

1!18inlmance and repair of an~ of lOofiDa systems.

3. AfBaDt bas~ ODe dicnt JD a IDattel Inwhich the !DstIDadoD

ofan antenna resulted In JcaD JnID the bnDcJin&,

4. IDstaDatloD ofa satellite dish 011 the marwould require that hales be

mD1C'AJ into the maf or the waDs of the btn1cfIDJ so that tho dish can be connected to tho

rpartment.
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ELISlIA. UIIO'l'O

: S. There Is 8Jl JDcrcuc SD the COlt of rerooBq abuIldfng with satollito

&lies on tho roofhocauso the roofer would be lCqUhod to work armmd the satc11itc dish.
.

no inCreaso in cost wou14 depend on the mzmbcr ofsatcDltc disbca an the roof BUd an tba •. .

detaDs of tbe COIUIecdoas.

6. Then: II all fDcn:ucd )fJmllltooc1 of ]cab ,fD. the roafa aDd WII1JI

wh=icvcr penetration through a maror wall occur.

1. The cost of maintainina the pcactmtioDS throush tho roof is greater

tbaD tbe cost of malntafning the normal SUIfacc of the roof or wan.

8. Sealants used to seal boles in the roof and waDs wDl~y degrade

k$briDle relatively quickly incom~ to the roof or waDs.

9. Roof sudaccs deteriorate more mpidly when waSkcd on. The more

ibcsc surfaces arcwalbd on. the more rapid the deterioratlonwiDbe. causing the life ofthe

mot to be shortened.

I
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AprIl 12. 1998

0IIce of \be 8ecfe1IIY
FEDERAL COMMUNICATIONS COMMtsstON
wablngton. DC 208M

PAEEMPTJON OF LOCAL ZONING ReGUtAnON OF SATEWTE EAR114
STATIONS. FCC 86-78 '
18 Docbt No. 95-59

DRI' BBarelaJY:

1am WI1ttng to expleSS my ~cem regarding the propOMd rUle stilting -No restr1ctlVl
covenant. encumlxanae. homeowners' assoc1atton Nte. Of OCher nongovemmentaitestrtctlOn
sball be enforceable to the extent thallt Impairs aviewer's abDIty 10 receIVe video
programmIng 8eNlCtS over a saleIIile Mlenna less than on, meter In dJamete".

1was made aWart of this proposed ruJe through the San Diego ChaPter of the CommunIIM
Asaoctations tnslftute. of whJah 1am a member. For the past ten ye..... 1navt provided roof
conautBng sent1ce8, Iha'le perfonned constnJCUon defect Investlgatlona. and I have sirved as
a oonsultanl8l'\cJ expert whness In homeowner end homeowner assocIalion disputes In the
course of my pracdce as a consulUng architect.

1n my optnlon, the vagueness of the proposed rule as 1\ now reads would create several
cfdficultles for community asoddons. as weH as for IndMduBl members. ehell believe the
proposed rule will create a dramatIC Increaseln homeowneriassoc1aUOn dlSpu188 requtrlno
resOlution. Some or the concerns I havo ate as foDows:

t. 111, ptopOBed Nte provtdes no guldelines to determine impairment of avtewer's ability
to rece1ve the services. The pdmary Issue this will create Is the need to determine
whttl\er Increased coet Is an Impa1nnent. srnce lnataDallons 01 euch equtpment that dO
vIolate an extsl1ng reatdCltve covenant. encumbranCe. homeowners' assac:IaUon Nt•• or
other nongovernmental restdetion are ttkIty to be less expensive than lnstaDdons
whIch take these restltctions Into aooounr.

2. The PmpoIed Me appears to J*m1tvt..... to InsIaII such equipment In VIOlatIon of
mstde60ns \\t1fch would requ1re gnMder1l1ll a_~..~ of conttruellOn.
partlcu1aJ1y pertaining to IOOfIng. In the m.y lnvestIgdons of 8XIsGnG reeldentJII
IOOfing Ihave Plrfonned, one IlCUnlng theme Is 1he exI8tenc8 or unregldelecl
tnBtattaUons or equtpment (e.o.• *YIIghIa, antennas. 0\I\et e1tctdaal wiring) by Individual
homeown.... More often then not, th_InstaIIaUons result In peneU8llon of the
roofing materiels without proper seaJlng.

\
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a. Althouuh the propoaed rule dOlI not oveMcle QMmmental restdot1onl. buIdlng
permits IN the on1¥ govemmenlal restdct10nI thal come to mbt. end they all not
often requkecl- and even ... often obtained • for IUGh 1nndIIIIonI. M ..... lie
creauon or new pathI ror WIler 1ntn*R II commonpta. In. lingle femDy _a.
the owner does tit" at hItIherown..butIn • con\mOft Inferest cIeve1opmtnt...
lnstaIatJons can and do resut In peneIndIana creating paths lot water Intruelon In ...
roofs of netghbodng homes under ma1ntenInce by a communlly lSSOCfdon.

If Ihe roof In qu_tron was underWIRIRl,y. IUdllns1daIIon8 wi. In mq Ine...
vClef that warranty for lbe enure buDeIng 8Ifected. not. for the 1natd.rof the...
antenna.·

a. SInce lbe proposed rule ~acaIly overddes resldcl10nl whlotl ml~t provtdt some
control over th., InetaDaUone. the~means of estebUshlng whe\her or not •
IndfvIdual homeowner could be restdct8d to dotng a eotrect InStenaUon would appear to
J)e through the legal system. after the fact. by the IiDng of a lawsuit or InIUatlon of an
ADR procedure by the community association.

'My commenlaly has been Dm1led to thesl concerns Ihat relat. to \hose pOrtions of my practice
on which I provide conB\lltlng 8eMeeS and expert testtmony. It 18 also my belle! that many
Qther Issue, on the pe"phery Of my expertise wm becomel'le subJect of future IlUgaIIon If the
proposed rut. beccmlSIaW. such as Shose Jssues concerning the use and~~
common property. To avoId an Increase In water-related damage. homeoWnerfessoc1at1on
disputes, and resutung legal COlli, I recommend Ihat the FCC reconsider Ihts proposed rule.
adopting the approaoh of caNfuIIy integrating the fedel8llntere&t In widespread access to aD
forms or video dellvery With the Intsre. or Ute communities to be Impacted.

PIIU8 do not hesitate to c:ontaet me Jr you have 8IW questions.

Slncerely.

Fred Me Baton. AlA • Consulting Arch1tect
By

~.I/A&~... _
~

•P4lnoTpalMhfttot
.0-10781 .

RiBIha
CQIIWWL1'FQCA1I

....................... .-- ~
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PETERSON. ROOFING 714'7'7848

,.Iltl
P.8Z

RE: FOOTTRAFFJC ON ROOFING PRODUC1S

ToV\IhOm ItMareonc.n. ..
1'he faUa.Wa Informdex\ Is belr1I JII'IMd8d by PetItIOn RootIng, Inc.. a IQOftng cam..,
speclllIzJng In skge famn, IUIdtnIIII remaIL~aswell .. hom.... lL.IOCIatIan reroor__
pcujectL Pelenon RoafinQ. Inc. IIa f.. aeMce~ ccnractortuavlr1l been In business .....
1909. The fixthcomtng Is a a.... lIldensbnIInQ of produIt wurattJ Ind v.ortcmanshIp
warranties In relationship to roaftng praduetl Cld rooflng II\SlII1at1GnS.

A Qeneta1 statement Peterson RGofi~. InC. vo.dd make to Ole homecM\8l' or association havirG
recently Installed a new roof YGJId be to at all cost minimize the Bmcx.I\t of foot traffiC on~
newroofing system. Rooftng matedllls are der1ved from baslc materials such as asphalt. W)Od,
tiber cemant. cancrete, day. slate and metal such as aJum1num and coppet. Even thoUgh there
arc numerous bUlding matedals UtJlJzed In manufac:turing roofing products. the manufacturer and
the labor force do share some common recommendatJons regardtng IMXJmlzIng the life of you­
roofing system.

Wth resped to the rnanufacbnr. mamlactunn extend warrantles to ov.ners of the roofing
system ""tit one basic understandl~ that Is Wllform throUghoUt the lndusby. A roof Is designed
to hold up for its ptOJected life on the pretense that lhe roof Is left undisturbed for the d\.I8Uan 01
1I1e warranty. Sldl things as foot traffic. man made damage, ada of God such as hurricanes.
earthqua1c.es. tornadoes. etc. \\CUd In fact void aut the mamlacl1nrs wamriy. Their
petspedivo Is roaring Is meant to keep vater out of the stnIcture and pnMde &ame added
~stheUcvalue to the homo. It Is not designed for excessive foot 1nIfftcalthough some fool trarne
may result vdtll respect to hav1ng a need fer paint... plumbln. CMstmas CSecoratfOnS. c::hhMey
$WBeps and general maintenance on a R)Oflng system. If In fact the product goes In the Interim.
it is in fact considered a defective product and Is covered by the manufacturers YtWrBnty.

By comparison. 1here Is always a lear farce Involved that Installs a roof. Shoutd something they
installed come undone or I'1ISUIt In Bleak. then that II Vthete YoOI1cnVInShIp varantles come Into
play. On the oaher hand If man made damaae II created such as Idcklng off a ridge cap or
poking ahale Ina roon~ pnxIUct, 1hat Is no fau1t of the~p or the maoofaeturer and In
hm a need for~~d not be awered und. eitherproduct orworkmanshtp warranUes end
\\OUtCS be bltted on... lndivlduat basis underthe pretense of a selVlce call

Peterson ~na, Inc. YtOUkI1ike to ptIIent this 1InII conctus1ve comment. If and vIlen ev..
passtble. to'mmilmIze thelietIJOUr~~ wa nfcOmmend to'8Y01d'qutdue need.
be on your roof.

~71r
ce PresIdent ResfdenUallMalntenanca

c:\vJ~m'trftrfo

CORPORATE omcea
549 WEST CENTRALPARKIoW"

ANAHEIM, CA 828CJ2.'4'5
(714)44444&4 FAX(71C)77&4GI

UCENSENO.tm172



April 9. 1996

AGE N). : 6196974854
PREMIER IUPUG

Apr. 09 1996 1B:S9PtI PI2
P.ll

Mr. Sam1)o1Dlct
~ Assocladoos tostll1lCC
5706 Baltimore Dr. No. 348
La Mesa. CA. 91M2

Pax No. (619) 697-4854

Subject:

Pee R8p1aIioas
SaleUl~Antens

Effect of Satellite Antennas Mounted on Roofs to Roofmg Guaranca:s

:-'1,,""1:.~"-: Dcar Mr. Dolmtk.

1'-0)-....«.\1;" In response to "lOAJr request for mformadon I am cnc10sina a copy of our finn's standard roof
~ Od\ot1)aA'I guararucc as well as a. copy of a manutaetu.tet"s standard roof wamnty.
$mNQ~

ClGJFcua..·

~m-»01

~S6J

619-~mJrAl

As you CID &ee, both of~ JU&(aauee forms cxcluc1c damage to the roof caused by
·others". This type of phrase is intendecl to void the .euuantce should perIODS other than a
JiCCDScd roofing contractor iustaU a new penetration into an cxi5tingl'Oof S)'ItCm.

If eondomlnlum associations ate rcqut= to pcrmtt each individual hcnncownet to lnstatl a
satellite dish of his or her cboosmc on the tOOf (whi~b is typically tho propcny aDd .
respondbilk)' of Ihe association), I ".an parantee you that In)' wamDty which that root may
bve bad wUl have been voided.

Whne the contractors who t)plca11)' 1nmlJ these types of anlOnDIS are pro'bl'oly very good ~
antenna 1Dsta1Jat ioD. tbq are historically Jousy roofers. The typical Installation \Vb find O~

many roofs t~ to set the antenna OD top of the aravel surface. pack J Ilette 'aspbaU 1IlISflC'
arow:x1 it. and bolt it ript 1brcmp.the toOf. As soon as the mastic dry'. out tho roof leaks.
When we 10 to m-oof • buUdiDa with a sawUte antama located on It we bl.ve to U, aDd
track clOWll the company who InIta11cd it aod ]ave them remove it from lbe roof before we
can Install the IICW roof. NeedJea to cay. the oripw homeoWS*' who 1Dsta1led the IbtcnDa

.ow'usUally moV'Cd away ad! de DtW1Jomeowner ft:bc:s to pay ihe~ or.mnovhlJ IDd
rcp1aclas tho 8nteJm1.

nlC new reaulatJon you have 4c:scn"bec1 to me snands lite a we nlahlmlro for the typical
H.O.A. Should this telUlat1cm puc ill It's preseut form I would suonal)' recommend dlac
C.A.l. mab cvetY dlolt to have It ovcrtumcd in the CQUdL

,.
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• . PREMlER ROOFING, INC.

State CObtr8ctOrs License Number 689'72.6

LIMITED WARRANTY,. .'

11p>a~ ofCODStNCdoD by PremIer B.oofiq:.lDc. and paymIIIt In fuJI byBu.y~
10 tbe Jlmtiadofts let fonb below, Premier 1tooIag. IDe. wamucs -plait IOO!IeIb b1
cWecdawo~ or materials far a IJttIo4 of P1VB~ from date of tastanadaL It' ..
ud1eIk CO\'Odd. bl tfiis WIID1It1 ocaJrI. Premlet Rooftua, 1Dt. will repair die roof' leIt at DO
charp to 1Julor. 'To o:=.OJnW1CI of d1ts wamfttY~ must ,ive wrJuon DOlIce to
J'Icmier Roofin& lac. I • the sales b'IDSICtIon by priM4iD, • copy of the odaIDat
coubid ucl tho Dal1m: or Ebe problem. Such not1cc should 1)e liveD to Premler RoofinI,u.e.
at go,... OJlv~ Drive, Spdna Valley. CA 91971-2301. This wartaDt), is lImlled to roof Ieab
ca=efedlveworkma~and maletials used in the roof consuucdon or repaJr~
by Roorms. Inc. only and does not extend to leaks cau&ed by acts of God. mtentlozaaJ
Or nclli&cnt aces or omlsslo~ of Buyer or Persons 5ubject to Buyer's control, or In those
;astInc:es wbete me contract or sales proposal specifically excludes any type of warranty. Leab
which origjnace in cheet metal air condmoning ducts and or relate4 'beet. metal work arc
$pCCiftcally cxcludod from this warranty.

P1U!Mmll ROOP'ING. INC. SHALL NOT BE UABtE FOR ANY CONSBQUBN1tAL
DAMAGES, INCLUDING BUT NOT IlMlTBD TO BUSINESS INTERRUPTION. WATER
DAMAGE TO FLOORS, CBlUNGS, INTERIOR FURNlTURB OR fURNISHINGS,
EQtJlPMENT, DOCUMENTS OR RF£OlU>S. MJiRCHANDISE WlTHIN THE BUILDING
OR ANY 01ltEa CONtENTS OF mE BUILDING, OR FOR ANY HAZA1U)S OR INJURY
'TO OCCUPANTS RESULTING FROM WATER. LEAlCAGB.

nmRB ARB NO WARRANTlPS OP ANY 1QND, EXPRESS OR lMPlJED, WHICH
EXT£NI) DBYOND THE DESCRIPTION HERPJN, EXCEPT AS REQ'UlRBD BY LAW,
INCLt1DlNO ANY lMPUED WARRANTY OF MnltCHANTABlUTY OR 'FITNESS FOB.
A PAllTICUI..AI. PURPOSB OR DSIGN. mE DURAnON OF lMPUBD WARRANTIBS
SHALL NOT BXCEED nm WARRANtY PERIOD SPEClFIED ABOVE.

No o1bcr QPretlS warranty or guarantee, Iivell by any pmb1\. finn orC01~n \vlth mpect
to this product will bind Plem1er Rooh, Ine. No employee of Prcmlei' Roorma, !Dc. olber
1han_thep~ Is authorized toam~or Mange. in any way. the tenns and conditioDs of
.1h1a l.lmlted W&tl'aPI7.

n1s warranty &lves )'OU specific 1ep1 rigbts.. you may 00 have other rIPrs that vary from
$tile '10 fe-te.

.
Buyer WlrIttUI that the structure on VIh1cb the tOOf is 10 be erected hal been co0stNC&e4 JA
acCOtdaDtc ",Ith =~bJs buildina code nqtIitemtnrs aDd is 1Ui1lhle for Ihc work to bo
accomplished by let Rooftna. lac. UD1eIc otbcrwisc 5peciflcaD1 stateelln tbc colUftlCt
agreement, the work of Premier 'ROofing, ID:. on this roofspecifically excludes (lIe Identification.
Drpondiua 'Valet areas or ~orrcetion of salllC.
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c/o Condominium Services, Inc.
4600 Duke St., Suite 331
Alexandria, Virginia 22304

September 18, 1996

Commissioners
Office of the Secretary
Federal Communications Commission
1919 M Street, NW # 222
\Nashington, D. C. 20554

Dear FCC Commissioners,

I am writing on behalf of the Board of Directors of the Beauregard Heights
Condominium Association. Our Association is comprised of 104 townhouses on
the west side of Alexandria, Virginia.

We are very concerned about the decisions you may make concerning
individual installation of antennas on the common property of our association.
Under Virginia law and the Bylaws of our Association, Common property is
defined as the outside structure of each of our 104 units. This includes the roof,
windows, doors, gutters, eaves, and all land outside the units. For this reason,
we have restrictions on changes made to the common property. And for this
reason, the Association pays for the painting, tuckpointing, etc. on the outside of
the structure whenever it is needed. We also pay for the landscaping and up­
keep of the common property.

Because of our responsibility for the common property, we insure the
common property. I am sure that we would either be uninsurable or have to pay
a prohibitively large premium if any resident could add an antenna to the roof or
outside structure.

It has been the aim of our owners to not permit antennas of any kind on
the outside of the units or on the common property. We do not permit banners,
signs, or any other additions to the common property. All of the services into the
units are underground, including the new fiber-optics recently introduced by
Jones Intercable.



We urge you to carefully consider the tangle of responsibility and liability
that would occur if any resident would have the right to add an antenna to the
roof, outside structure or any other part of the common property

Sincerely,

President



1111111 dost

August 28, 1996

Office ofthe Secretary
Federal Communications Commission
Wuhington, D.C. 20554

HE: DOCKET No. 95-51
FCC 98-78

Dear SirlMadam:

The Willoughby ofChevy Chase Condominium is a high rise building encompassing over 800
residential units on 19 floors. Any FCC rule requiring this condominium to pennit the installation of
satellite antennas by residents on the various membrane roof sections of our building would pose
enormous practical problems as well as unreasonable additional expenses even for those owners who
do not own a satellite antenna.

(1) It is probable there will ultimately be so many satellite antennas on the roof that they will
present a serious and costly impediment to essential ongoing maintenance ofthe roof membrane itself.

(2) Installations and periodic maintenance service ofroofantennas by many residents and/or
their contractors will inevitably lead to damage to the roof membrane resulting in leaks through the
roof into top floor residential hallways and living units. Tracing such leaks and assigning
responsibility for the cost of their repair and attendant damages will often prove impossible. Thus,
even owners without satellite antennas will have to pay for roofrepairs and attendant damages caused
by those owners who have satellite antennas.

(3) We will eventually need to perform large scale roof repairs or replacement. We will
inevitably face higher costs because roofing contraetors can be expected to charge much higher prices
for projects where the roof has a number of satellite antennas, mounting devices and connecting
cabling than they would charge to work on a roofunobstructed by such impediments.

(4) Rooftop installations will require running a cable from residential living units to the
rooftop. In the absence ofconvenient vertical conduits (our 30+ year old building was not designed
with satellite antenna instalIations in mind, and even our internal television antenna coaxial system is
problematic), we would have to allow residents to either install cable on common area hallway walls
or attach it to the building exterior. This will ultimately adversely impact the property values ofthe
units in our building. Installations on the exterior of the building will result in higher maintenance
costs due to deterioration ofthe relatively fragile exterior concrete surf~es. It will be impossible to
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determine whether deterioration ofexterior concrete surfaces resulted from the cable installations or
is due to normal aging ofthe building.

There is also the issue of satellite antenna installation on balconies, which arguably may
already be required under newly adopted Section 1.4000. Concrete balconies are relatively fragile
structures, subject to rapid deterioration due to water penetration of the concrete. and repairs to
concrete balconies are extremely expensive. We are engaged in an ongoing campaign to prevent our
balconies from succumbing to this fate. When satellite antennas are fastened to concrete balcony walls
and floors, additional water penetration is likely. Yet, it will probably be impossible to prove whether
premature deterioration resulted from such an installation or normal aging and deterioration.

A satellite antenna will have to be securely mounted somewhere to avoid the risk ofbeing
blown away by a strong wind. possibly to cause injury or damage to someone or some other part of
our building or a neighboring building. Mounting on our building exterior walls will result in
additional maintenance cost of the exterior surfaces. This will also adversely impact the property
values ofthe units in our building.

Finally. we question the wisdom ofany law or regulation which interferes in the contract that
exists between our owners. That contract. known as our Declaration and By-laws. constitutes an
agreement all owners willingly enter into as a condition of their purchase of a condominium unit.
Requiring our condominium to permit the installation of satellite antennas on commonly owned
property, even when such property is reserved for the exclusive use ofone resident. violates the terms
ofthat contract in a manner that benefits a minority of our owners and penalizes the majority. Such
action completely refutes the entire underlying principle ofcondominium ownership and will result
in financial loss for all our owners.

For these reasons, the Board ofDirectors ofThe Willoughby ofChevy Chase Condominium
strongly urges the Federal Communications Commission to refrain from adopting any new rule that
would require condominiums to permit rooftop installations of satellite antennas, and to revise
Section 1.4000. already adopted. to clarify that balcony installations of satellite antennas are not
permitted on common property. Enclosed is a photograph of our building to assist you in visualizing
the nature of our particular circumstances.

Sincerely yours.

~~0.V~
J. ~oUglass Ruff
President

cc: Hon. Paul Sarbanes, U.S. Senator
Hon. Barbara Mikulski, U.S. Senator
Hon. Constance Morella, U.S. Representative
Mr. Robert Diamond, President,

Community Associations Institute


