FROM LATEAM % WATKINZ WASH DC.

FPAUL N, wATKING (800107 3/
OANA LATMAM (1808107 &)

CRIEAAD_OF LISt
BEARE TOWER, SVITE GBQOQ
CHIQAGO, ILLINOIZ Aa0804a
TELEPMONE (2IR) 8787700

FAXZ (3128 893-9767

RORSINROILIAL.

GME ANQEL CQURT
LONDON EC2N THY ENGLAND
TOLLEPHDNE + 44 |P(-39%40 4404
FAX + 44-171-374 a4aGQ

RO _ANQELES QFFIGE
£33 WERST rirth STALEYT, S UiTE 4000
LOL ARGELER. CALIFORNIA @QQ7I-FOO7
TLLEPHONE (2(3) 4a88-123a
FAY (RV3) 9R1-074D

HQaGow SLLIGA
11a/1 LENINEKY PROEPECT, BUITE ¢2QQ
MO3LOw, AUSZIA (17108
TELEPMONE + 7-GO3J 9G60-3000
FAX + 7-B03 Oca-sasa

(WED) 17302 95 V4.00/8T. 13:29°N0. 3542123823 ¢ ¢
LATHAM & WATKINS )
ATTORNEYS AT LAW NEM JERSEY QFFIGE

ORME NEWARK COCNTER
AEWANK, REW JEREEY &7101-217 4
TELEPHGONE (2011 635-1234
Fax (ZG1) 439-7208

'
IOt PENNSYLVANIA AVE,. N.W, 0C3 ‘; 36
SUTE 1200
WASHINGTON, D.C. 20004-250%
bR . NEW YORK GEIIRR
TELEPHONE (202) €372 - ,-.;",‘;-,\{}-}ONSSQG THIRG AVENUE. 3UITE 1000
FAX (202) §37-220} o N BREP 1 NEW YORK, NEW YRAK |19Q22-48082

{ f“RY TELEPHONKE (212 0081200
FAX (2127 7Gi-A884

PAABGE QOUNTY QFFIGE
aZa TOWN CCNTER OfIVE, BUITE £00Q
CO3TA MEBA. CALITDANIA D2838-1028
TELEPHONE (714) §40-1236
FAX (718) 783-n2H0

SAN DULLO OFFICE
7¢1 ‘a’ ararcT, cuite (00
San OI28O, CalLIFORNIA PRIOI-@IGY
TERLEPHMONE (813 2381234
PAX (B10) A9D-T4IQ

‘ Qctober 1, 1996
EX PARTE OR LATE FILED

SAN FRANGISCQ PICILL
6O0S% MONTCOMERY ETREET, 3YITE (OO0

EAN FRANCIBCO, CALIFOANIA D4ANNI-28NE
TCLEFHONE (415) 391-0600
rFAx te|18) 398-8005

BY MESSENGER
DOCKET FILE COPY ORIGINAL

Mr. Michael Carowitz

Common Carrier Bureau

Federal Communications Commission
2025 M Street, N W, Suite 6008
Washington, D.C. 20554

Dear Michael:

Re:  Payphone Interim Compensation Should Take Effect Immediately;
CC Docket No. 56-128

Enclosed for your information is a position paper describing why the interim
compensation that the Commission ordered in the September 20, 1996 Report and Order should
be payable by carriers from September 20, not 30 days after the Report and Order is published in
the Federal Register. We believe that such a result is consistent with the Report and Order,
whereas further delay will continue to impose a severe financial hardship on PSPs.

We will be in touch with you later today to discuss these issues.

Thank you for your consideration.

Sincerely yours,

%(om 3 /AjﬁcﬂcaA»

Nicholas W. Allard

Michael S. Wroblewski
Enclosure
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THE COMMISSION HAS AUTHORITY TO ORDER PSP D
INTERIM COMPENSATION TO BE EFFECTIVE IMMEDIATELY
CC Docket No. 96-128 T 49

L The Commission should, sua sponte, clarify that the interim covpensation that it
ordered to compensate PSPs for access code and subscriber 800 calls was effective’ ‘ot (R4S
release date of the Report and Order, September 20, 1996, not 30 days after the rules'die
published in the Federal Register.
e Delay of interim compensation to PSPs for access code and subscriber 800 calls,
described in 91 125-126 of the Commission’s September 20, 1996 Order (FCC 96-
388), would work 2 hardship on PSPs and would not be in the public interest.
» In light of the Commission’s consideration of issuing an erratum to clarify and/or
correct certain issues in the Order, this issue should be included in that erraturn.

II. The Commission has authority to waive the APA’s 30-day notice penod and “é
order interim compensation to be cffective immediately.
* Because the Commission had the authority to order interim compensation effecuxg
from the release date of the Norice, it certainly has the authority to make t.hc ) J
compensation effective since the release of the Order. $ %
“ %
A, The Commission has the authority to order interim measures.
¢ In United States v. Southwestern Cable Co., the Supreme Court found the
Commission had the authority to take interim measures in the regulation of
community antenna television systems. Relying on the broad authority granted
under Section 4(i), the Court explicitly held that orders granting interim relief
“do not exceed the Commission’s authority. 392 U.S. 157 (1968).
o Further, the D.C. Circuit has on numerous occasions, upheld interim measures
ordered by the Commission.! For example. in MCI Telecommupications Corp.
Y FCC, the D.C. Circuit upheld the Commission’s interim measures for
regulating customer premises equipment, holding that the FCC had cngaged in
“reasoned decisionmaking™ and therefore its decision was well within its
discretionary powers and subject to deference from the courts. 750 F.2d 135,
142 (D.C. Cir. 1984).

B. Good cause exists for waiver of the 30-day period between a rule’s
publication in the Federal Register and its effective date.

e Section 553(d) of the Administrative Procedure Act states that the required
publication or service of a substantive rule shall be made not less than 30 days
before its effective except, infer alia, as otherwise provided by the agency for
good cause found and published with the rule.

' See.e.g,, Bell Aflantic Telephone Cos, v. ECC, 79 F.3d 1195 (D.C. Cir. 1996); Rural
ZIeclephone Coalition v. ECC, 838 F.2d 1307 (D.C. Cir. 1988); MCI Telecommunications Corp,
v ECC,712F.2d 517 (D.C. Cir. 1983)
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Inquiry as to whether agency has good cause proceeds on a case-by-case basis
and should be sensitive to the totality of the factors at play. Petry v. Block,
737 F.2d 1193, 1200 (D.C. Cir. 1984).

To avail itself of the “good cause” exception, the agency must determine that
compliance with the 30-day requirement is either impracticable, unnecessary
or contrary to the public interest. Buschman v, Schweiker, 676 F.2d 352, 356
(9th Cir. 1982) The use of “good cause” exccptlon 18 I1m1tcd to emergency
situations. I : ]
F.Supp 586 (D DC 1994) Thz necessuy for munedxate xrnplernentauon must
outweigh any hardship which affected persons might experience because of
the reduced time to adjust to the new rule. Nance v. EP.A., 645 F.2d 701 (9th
Cir., 1981), cert. denied, 102 S.Ct. 635.

Indeed, under 47 U.S.C. §1.427(b), the Commission may, for good cause
found and published with the rule, make any rule effective within less than 30
days from the time when published in the Federal Register, where rule grants
or recognizes an exemption or relieves a restriction. Here such a situation
exists.

C. Compliance with the 30-day requirement is unnecessary and not in the
public interest.

In order to expedite the wide deployment of payphone services as directed by
Congress, it is in the public interest to compensate PSPs for calls that originate
from their payphones that should have been compensated for over 4 years ago.
e Congress enacted the Telephone Operators Consumer Services
Improvement Act of 1990 (“TOSCIA”), which mandated the provision
of open 1-800 and other code calling methodologies.
e In 1992, the Commission only ordered compensation for access code
calls, not for 1-800 subscriber calls.
¢ InMay 1995, the D.C. Court of Appeals reversed the Comimission’s
determination that 1-800 subscriber calls are not compensable and
order the Commission to consider prescribing compensation for these
calls as originally contemplated by TOSCIA.
There is no rational basis for any other result because the need for interim
compensation is necessary to achieve Congress’ goals of the wide deployment
of payphone service.

III.  Clarifying the effective date of interim compensation will place no undue burden on
the Commission or the carriers.
¢ Interim compensation can simply be modeled after the existing flat-rate/per call carrier
access code compensation system and can be collected and disbursed using the same
methodologies with little or no difficulties.
» The Commission merely has to amend Section 64.1301(a) of its rules to state that
interim compensation is payable to PSPs from the release date of the Order.
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