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Friday, Lea 1. Jones, Regulatory Director, Pacific Telesis Enhanced Services, Kevin
Carbone, Director, Strategic Markets, Pacific Bell Video Services, Sarah R. Thomas,
Senior Attorney, Pacific Telesis Legal Group, and I met with JoAnn Lucanik, Chief,
Rick C. Chessen, Assistant Chief, and Larry Walke, of the Policy Division; John E.
Logan, Deputy Bureau Chief, Cable Services Bureau; and Jackie Chorney, Special
Assistant to Chairman Hundt, to discuss material summarized in Attachment A. In
addition, we gave the diagrams in Attachment B to Ms. Chorney. We also discussed
matters raised in Pacific's Comments (filed September 27, 1996) in CS Docket No. 96-83
with respect to the FCC's right to prohibit restrictions impairing reception by viewers
that do not have a direct or indirect ownership interest in the property and issues
regarding exclusive contracts raised in that docket. A copy of these comments are
included in Attachment C for inclusion in the record in CS Docket No. 95-184. Please
associate this material with the above referenced proceedings.

We are submitting two copies of this notice in accordance with Section 1.1206(a)(1) of the
Commission's Rules.
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Please stamp and return the provided copy to confirm your receipt. Please contact me
should you have any questions or require additional information concerning this matter.

Sincerely,

Enclosure: Attachments A, B, C

cc: Rick C. Chessen
Jackie Chorney
John E. Logan
JoAnn Lucanik
Larry Walke
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SUMMARY

• Telephony and cable inside wire demarcation points
should be harmonized, to the extent possible.

• A new demarcation point should be established for cable
inside wire.

• Video providers should be given access to private rights­
of-way

• Access to property and private rights of way is not a taking
and access to cable inside wire is justly compensated
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Currently, Demarcation Points are Asymmetrical

• For Telephony:

- Demarc is the Minimum Point of Entry (MPOE).

- In a multiple dwelling unit (MDU), the MPOE is typically in the
basement or security cabinet.

- Building owner owns the inside wire

- There are no regulatory constraints on changing wiring ownership.

• For Cable:

- Demarc point is currently 12 inches outside of where the cable wire
enters the subscriber's individual dwelling unit.

- Video provider typically owns the inside wire.

» Wire from common area to the current demarc point is owned
by the video provider

» Access to the common area is owned by the building owner

- Video providers cannot currently access subscribers wiring in order
to provide alternatives to existing video services.
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Demarcation Points Need to be Harmonized

• Harmonization will facilitate video competition by
allowing new video providers access to the wire serving
existing customers.

• Building owners need to understand where the video
providers' responsibilities for wiring end and owners'
responsibilities start.

• .While telephony and cable inside wire demarcation points
should not be identical, they can be better harmonized.
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Cable Demarcation Point Should Be Changed

• Demarc point should be moved to where common plant
meets the wiring dedicated to the individual subscriber

- At a point where individual tenant's wires can be
detached without damage to MDU and without
interfering with other residents' service.

- At a point bey'ond where the service provider must place
active electronics, so that such equipment is on the
provider's side of the demarc.



Under Pacific's Proposal, Building Owners Would
Own the Inside Wiring and Tenants Could Choose
the Video Provider
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.• All cable inside wiring on the subscriber side of the
proposed demarc will be owned by the building owner.

• Individual residents will have the right to select a video
provider of choice.

- Residents will have control but not ownership of the
. .

wiring.

» Residents should be able to select alternative
providers who would be permitted to use existing
cable inside wire to provide service.

» Building owners would gain ownership of the wiring
itself.
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Multiple Wiring Runs Are Not in the Building Owner's,
Resident's or Video Provider's Best Interest

• Requiring each provider to build inside wire to the
customer's dwelling would be impractical and an
inefficient use of resources.

• Would be economically prohibitive to alternative video
providers.

• Would inconvenience property owners and residents by
adding extra inside wire.
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Optimizing Customer Choice is Dependent Upon
Access to the Video Provider

• In order for customers to have real choice, and promote
competition, each provider needs physical access to the
proposed demarc point.

• Each provider must be given equal access to private rights
of way to connect feeder cable to the resident's inside wire
at the proposed demarc point.

- Would allow competition in video service

- Would also permit provider to perform testing and
maintenance functions without disturbing subscriber.
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Giving Alternative Video Providers Access to Cable
Inside Wire is Not a Taking

.• Access does not constitute a taking of building owners'
property

• Does not take cable company's property, as cable
companies will receive just compensation.

- Telephony inside wire model is precedent.

- Building owners should be allowed to purchase cable
inside wiring upon installation.

- Building owners should be allowed to install their own
. .

wlnng.

• Commission recently has granted access in context of
over-the-air reception devices: should do same here.
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!mica. High Rise ScenariQ: First point where individual subscriber lines meet
common feeder Is at the tap on each floor.
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!!pica. Low Rise SCenario: First point where Individual subscriber lines meet
common feeder is at the tap on the first floor.
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Attachment C

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Preemption of Local Zoning Regulation of Satellite IB Docket No. 95-59
Earth Stations

In the Matter of

Implementation of Section 207 ofthe
Telecommunications Act of 1996

Restrictions on Over-the-Air Reception Devices:
Television Broadcast Service and Multichannel
Multipoint Distribution Service

CS Docket No. 96-83

COMMENTS OF PACIFIC TELESIS GROUP
ON FURTHER NOTICE OF PROPOSED RULEMAKING

I. INTRODUCTION AND SUMMARY

Pacific Telesis Group ("Pacific") hereby comments on the Commission's Further Notice

ofProposed Rulemaking ("FNPRM,,). l We believe the Commission has the legal authority to prohibit

nongovernmental restrictions that impair reception by viewers who do not have exclusive use or

control and a direct or indirect ownership interest in the property.

1 In the Matter of Preemption ofLocal Zonin~ Re~ulation of Satel1jte Earth Stations, IB Docket
No. 95-59; In the Matter oflmplementation of Section 207 ofthe Telecommunications Act of 1996.
Restrictions on Oyer-the-Air Reception Devices: Teleyision Broadcast service and Mutlichanne1
Multipoint Distribution Service, CS Docket No. 96-83, RePort and Order. Memorandum Opinion and
Order. and Further Notice of Proposed Rulemaldn~, FCC No. 96-328 (reI. August 6, 1996).



II. A RULE PROHIBITING RESTRICTIONS ON THE INSTALLATION OF ANTENNAS
ON COMMON PROPERlY IS NOT A TAKING, AND THE COMMISSION HAS
AUTHORITY TO PROMULGATE SUCH A RULE

The Commission asks for an analysis ofwhether the takings clause of the Fifth

Amendment is implicated where antennas are allowed to be placed on common areas or rental

properties not within the exclusive control of a person with an ownership interest. FNPRM, ~ 59. In

this regard,·the Commission asks whether it has the legal authority to prohibit nongovernmental

restrictions that impair reception by viewers who do not have exclusive use or control and a direct or

indirect ownership interest in the property. Id., ~ 64. We believe the Commission has this authority

and that no taking occurs when the Commission gives tenants and other non-owners the right to

arrange for antenna installation on such property. Indeed, the Commission has already so found:

"[W]e find that preemption ofnongovernmental restrictions does not conflict with the Fifth

Amendment. FNPRM, ~ 43.

The Commission correctly observes that where a cable antenna is installed on common

property for the benefit of tenants in rental property or of persons who own residential units but not the

common property, the Lorett02 holding may not apply: FNPRM, ~ 64. As the dissent in Loretto aptly

pointed out,

[i]t is far from clear that, under [the statute at issue], appellant's tenants
would lack all property interests in the' few square inches on the exterior of
the building to which Teleprompter's cable and hardware attach. Under
modem landlord-tenant law, a residential tenancy is not merely a
possessory interest in specified space, but also a contract for the provision
of a packaKe of services and faci1itjes necessmy and appurtenant to that
~. A modem urban tenant's leasehold often includes not only
contractual, but also statutory, rights, including the rights to an implied

2 Loretto y. Teleprompter Manhattan CATV CO[p. 458 U.S. 419 (1982).
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warranty ofhabitability, rent control, and such services as the landlord is
obliged by statute to provide.3

As the Commission notes, the majority opinion in Loretto did not necessarily rule out the possibility

that a tenant (or other non-owner) might have a property right to have his video provider of choice

install an antenna on his building. The Court observed that "[i]f [the statute at issue] required landlordS

to provide cable installation ifa tenant so desires. the statute miaht present a different Q.uestion from

the question before us, since the landlord would own the installation.,rt Thus, the Loretto decision does

not prevent the Commission from adopting a rule requiring "landlords [or owners of common property

in condominium complexes] to provide [antenna] installation if a tenant [or occupant] so desires."

Moreover, a residential tenant or condominium owner may have a property right to have

the cable antenna ofhis chosen video provider installed on his building, even though he does not own

the property on which it is installed (or any of the real property on which he lives). The Second

Restatement ofProperty, for example, gives a tenant the right to "make changes in the physical

condition of the leased property which are reasonably necessary in order for the tenant to use the leased

property in a manner that is reasonable under all the cir~umstances.,,5 The Restatement's authors cite

A&B Carbrini Realty Co. y. Newman6 for the proposition that "implicit in [the] letting out of premises

are certain vested rights which are conveyed to [the] tenant as to use and enjoyment thereof which are

ofa reasonable and usual nature and which may not be alienated by unilateral fiat.7

3 ld. at 454 n.11 (emphasis added), citing R. Schoshinski, American Law ofLandlord and Tenant
§ 3:14 (1980).

4 Loretto, 458 U.S. at 440 n.19 (emphasis added).

5Restatement (Second) of Property, § 12.2(1) (1977) ("R2d"). The foregoing provision does not apply
if the parties to the lease "yalidly agree otherwise." ld. (emphasis added)~

6 237 N.Y.S.2d 9740 (1963).

7 R2d, SJ.IPm, Reporter's Note 4 to Section 12.2 (emphasis added).
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Furthermore, the Loretto decision did not eliminate a tenant's right to have the landlord

comply with statutory requirements such as those the Court described in Loretto -- requirements of

entrance doors and lights, windows and skylights for public halls and stairs, locks, lobby attendants,

peepholes, elevator mirrors, fire escapes, doorbells, mail receptacles, fire sprinklers, and proper sinks.
8

The Loretto majority explicitly acknowledged that such requirements were permissible:

[O]ur holding today in no way alters the analysis governing the State's
power to require landlords to comply with building codes and provide
utility connections, mailboxes, smoke detectors, fire extinguishers, and the
link in the common area ofa building. So long as these regulations do not
require the landlord to suffer the physical occupation of a portion ofhis
buildini by a third party, they will be analyzed under the multifactor
inquiry generally applicable to non-possessory governmental activity.9

Thus, it appears that the Loretto holding does not preclude a Commission rule requiring

that the landlord install video antennas where the tenant requests them. Such a rule would be

comparable legally to a rule requiring a landlord to install a doorbell or a mailbox -- requirements the

Loretto Court did not disapprove.

Furthermore, alternative video providers have a First Amendment right to deliver their

message -- in this case, video programming -- to customers. If the landlord or condominium

association use their property as a bottleneck prohibiting such access -- such as by prohibiting a tenant

or other non-owning inhabitant to arrange for the installation of the means necessary to receive this

messag~ -- they may violate the First Amendment rights of the video providers. Indeed, the Supreme

Court in PruneYard Shoppini Center y. Robins,IO rejected a takings claim by shopping center owners

8 Loretto, 458 U.S. at 449 n.7.

9 ld. at 440 (emphasis added).

10 447 U.S. 74 (1980).
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in favor ofthe rights offree expression of students who sought signatures on a petition on the center's

property.11

The decision in Bell Atlantic y, FCC,12 does not divest the Commission of all authority

to order installation of antennas. In that case, the court held the Commission could not force LECs to

allow competitive access providers to co-locate in the LECs' central offices. There, the Commission

relied only on its power "to order carriers 'to establish physical connections with other carriers ... ,'"

and the court held this grant ofpower was insufficient to pennit the Commission to order co-location

in LEC central offices.13

Here, in contrast, the 1996 Act expressly grants to the Commission the power to

"prohibit restrictions that impair a viewer's ability to receive video pro~mini services tbrouih

devices desiined for oyer-the-air reception of television broadcast signals, multichannel multipoint

distribution service, or direct broadcast satellite services.,,14 Thus, the Commission has been granted

express statutory authority to do precisely what it proposes to do -- prohibit restrictions that impair

viewers' ability to receive MMDS and other signals.

11 ld. at·83-84. While the majority opinion in Loretto distinguished the PruneYard case, it did so on
the ground that the "invasion" onto the shopping center owners' property in PruneYard was temporary,
whereas the "invasion" in Loretto was viewed as "pennanent." The Court did not consider whether a
First Amendment claim ofa right to free expression should defeat a takings claim. On the facts here,
we believe that it should. .

12 24 F.3d 1441 (D.C. Cir. 1994).

13 kl. at 1445-46, citing'47 U.S.C. § 201(a).

14 Telecommunications Act of 1996, Pub. L. 104-104, 111 Stat. 56 (1996) § 207 ("1996 Act")
(emphasis added).
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III. CONCLUSION

The Commission should exercise its authority under the 1996 Act to adopt rules that

accomplish the intent ofCongress to provide consumers with access to a full range ofvideo

programming delivery choices and to promote competition among video programming services.

Respectfully submitted,

PACIFIC TELESIS GROUP

LUCILLE M. MATES 41kf;J/L
SARAH R. THOMAS

140 New Montgomery Street
Room 1522A
San Francisco, California 94105
(415) 542-7649

MARGARET E. GARBER

1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(202) 383-6472

Its Attorneys

Date: September 27, 1996
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