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EX PARTE FILING

Dear Mr. Caton:

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1. 1206(a)(2) of the Federal Communications Commission Rules
ann Regulations, we hereby notify the Commission that an oral ex parte presentation was made
by AMTA to David Siddall, Legal Advisor to Commissioner Ness on October 1, 1996. The
presentation summarized AMTA's recommendations regarding a refinement of the "covered
SMR provider" definition included in CC Docket Nos. 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA's previously filed Comments in those proceedings. AMTA's
recommended definition of "covered SMR Providers" is attached hereto for the Commission's
convenience.

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA's previously filed Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to finalize
final rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March 1, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

By:

Enclosures



PROPOSED DEFINITION FOR COVERED SMR SERVICES

Add new definition paragraph to § 20.3

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - § §20.3 and 20.12

Incumbent Wide Area SMR Licensees. Licensees who have obtained extended
implementation authorizations in the 800 MHz or 900 MHz service, either by waiver
or under Section 90.629 of these rules, ar.d who offer real time two way
interconnected voice service using a mobile telephone switching facility. that is
interconnected with the public switched neh..'ork.

§ 20.12(a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H ofthis chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer real time two
way interconnected voice service using a mobile telephone switching facility. that is
intereonneeted with the publie switehed network, and Incumbent Wide Area SMR
Licensees.
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In response to t.he Federal Communicationa commtllsion' s (the

·Commiscion") recent reques~ for short, concise joint pleadings

reflecting con.ensue poe1tions among partie., SMa ~ON, the Ameriean

Mobile Telecommunications Association ("AMTA") • a~d Nextel

Communications, Inc. ("Next.l lt
) (col16ctively, the "Coalition")

respectfully submit these Joint Reply ccmm~nts concerning the

licensing of Specialized Mobile Radio (I'SM1P) oystema in PRo OQcket

No. 93-144.

SMR Won is a trade a5soe1ation of small business 800 MHz SMR

incumbents. AMTA is a trade association representing numerou~ SMR

licensees -- both large and small. N~xtel ic the Nation'S largest

provider of both traditional and wide-area SMR s~rvice~. OVer the

past neaz;ly three Y9Clrs, eaoh haa part1eipated ~xte(jsively in rule

makingl!l implementing the re9ulatory parity previsions c-E the

Omnibus Budget Rtleonciliat1on Act of 1.993 ("oaR..~ 93 ,. i ,

CBRA 93 mandllted that the Commission create a level regulatory

playing field among all Commercial Mobile Radio Service ("CMRS")

providers. Thi. has requ~red a eomprehen8iv~ restructuring of S~R

licensing rulee, regulations and polic:i~e affer;~:in9 t.he o)H,'!:"at~.om3,

interests and future huciness plans of all SMRs -- l~rge and small,

local and wide-area.

On December 15, 1995, the Commission adopted rules to license

the top 200 SMR channels On a Economic Area (~EAh} basis, using

competitive bidding to select amon~ mutually ex~lusiv. applicants

coupled with mandatory relocat1on/retun111.g of incumbents to permit
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EA licensees to obtain contiguous, exclusive use spectrum

comparable to other CMRS licensees. . At the same timE; , the

Commission adopted a Second Further Notice of Proposed Rule M.k1ng

(t.he "FNPRM'" proposing EA licensing by competitive bidding for the

lower 80 SMR channels and 150 fermer General Category ch.-nnela

reclassified pro6p4ctively for SMR-only use. These proceeding.

have been among the m08t contentious and fractious in the wireless

communications industry.

The Coalition membe;t"8 have fJpent hundred. of hOUTS identifying

areas of c:onsen~U$ and resolving disagreem49r,ts U:ai: appe~u'od

intractable cnly a few months a.go. These Joint Reply Comments ar~

the outcome of these efforts and are an enormous dchievement. They

build upon the licensing proposals in the FNPRM to reeolve the

transition from site-by-site to £A licensing on the lower channels

- - taking into account: diff.-rencea bet·ween t.he uses and past

l1censin9 of t.his spectrum ~nd the uppe~ :a00 channels. ln

corabin~tion wi th t.he underlying cot).~apts of t~·~,~ tl.2les alre«dy

adopted for the upper 200 channels, the Coalition proposal bal3.nceij

the intereeta of new, emerging wid.·area SMR operators with the

needs of existing, traditional 8M~ o~rators.

Specifically, the Coalition supports the Commissi.on' 8 proposal

to license the lower 230 channels on an EA ba8is uain9 auctio~& to

reeolv8 mutually exclUsive applications. Unlij(~ the top 200

channels, however I the lot'ler 150 channels are individually

licensed, with some on a shared use basis. Moreover, the lowe:c eo

SMR channels are interleav~d with other allocations, making the

-ii-
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creation of large blocks of contiguous spectrum impossible. In

addition, as the Commission tentatively concluded, there. i8 no

posSibility of relocating incumbents from the low8r ch~nne18 to

other comparable spectrum. Thus, EA licensing on the lower

channels must enable incumbent operator~ to continue serving the

pu~lic on their existing spectrum &asignments with reasonable

opportunitiea for expansion.

Accordingly, the Coalition proposes a pre-auction, channel-by

channel, EA-by-EA settlement procass for the lcw8r 230 channels.

EA auctions would occur only AfteA existing incum~ent liceneeeB on

the lower 230 channels, including retunee. from the upper 200

chann~ls, have had an opportunity to -settle" their ch~nels a.

fOllows; if there is a aingle licen8ee on the channel within the

EA, it would apply to the Commission and be a\'>arded an EA license,

rf there are several licenseee on a single channel within the EA,

they would rece~ve a single EA license fer tha~ ~hannel under any

agreed-upon business ar4angement, e.g., a partnership, joint

venture, or consortia. Non-settling channels in the lower 80 would

be auctioned in existing tive-channel blocks; those in the 150

channels would be auctioned in three 50-channel blocks.

EA &t!ttlements are fully consistent with tile Commission' B

competitive bidding authority in Section 309 (j) of th~

Communications Act of 1934, aa amended J direct ing the Commission to

use threshold eligibility limitations and :legoti.eltion to avoid

mutually 8xcluaive applications. Settlements would minimize the

number of EA block. requiring auctions, thereby speeding service to

-111-
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the public. New entrantS would not be foreclosed as th.y CQuld

participate in the upper 200 channel EA auctions and ehe lo~er 230

auctions for non-seetling EAs.

All incumbents shoula be free to participate in SA settlement.

and to obtain an EA lic~nse either individually or as a settlement

group piLrt1<:ipant. For non-eeeeling EA blocks. the Coalition

supports a competitiv~ biddi~g entrepreneurial set-a_ide for the

lower 80 BMR channels and one of the 50-channel former General

category hlock•.

The Coalition believef# that the EA settlement proces.s, if

adopted, would result in near industry-wide support for EA SMR

licensing on all 430 SMa ohannels, including the general concepts

of the CommiS8ion's auction and mandatory relocation deci5ions in

the First Report and Order in thiB docket. The Coalitlon

respectfl"lly requests that the Commission adopt H:s conseneUG

propo••l, as described in detail herein.

-iv-
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a.foS'e ~he

~BRAL CQlUltDl%C~TZcmS COMIIIS8:ION
waebington, D.C. 30554

In the Matter of

Amendment of Part 90 ot the
Commission's Rule. to Facilitate
Put~~. pe¥elopment of SMR Systems
in the 800 MHz Frequency Band

Implementation of Sections 3(n)
and JJ2 of the Communications Act

R.gulatory 7reatment of Mobile
Services

Implementation of Section 309(j)
of the communications Act
Competitive nidding

To: The Coan1••icm

l
)
)
)
}
)
)
}
)
)
)
)
}

J
)

PR Docket No. 93-144
RM-511?, ~~-a030

RM-S029

GN Dockec No. 93-252

Pr Docket No. ~3-2S3

JOI'JfT REPLY cOMIlID'rs O.r SKR WOli,
THB »!BRIeM MOBILB TKLaCOIGImllCATIONS ASSOCIATION

ANt) NJlX'l'J:L COIUIUN'tCATIORS, INC.
ON THE SKCONJ) J'URTUil .OTICI 01" PROPOSJm RULB KAXING

I. IlmlOPtlCTIQM

Pursuant eo Sectiolt 1.4l5 of the Rulas of the Fe~erill

Communications Commission ("Comml.~1on") and the Second Further

Notice Of Proposed RUle Making (IlFNPRM") in PR Docket No. 93-144

{"the December 15 Ord~rlt} ,11 th. Coalition of SMR WON, the

kneriea.n Mobile Telecommunications Association (IIAMTA") ~nd N-:xtel

Communications, Inc, ("Nextel lt ) (collectively the "Coalition")

1/ Amendment of Part 90 of the Commission' 6 Rules to
Facilitate Pu'tur13 Development of SMR Systems in the 600 MHz
Frequency Band, FCC 95-501, released December 15, 1995 On January
11, 1996, the CommifJsion extended the Comment (1eadline from January
16 to Fe~ruary 15, ~nd the Reply Comment deadline from January 2S
to March 1, 1996. Public Notice, DA 9G~2, released ,January 11,
1996.
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respectfully submit Reply Comments ~n the above-ref~renced

proceeding.1.1

sMR WON i. a trade association of small busi~$gs Specialized

Mobile Radio ("SMR") incumbents opera.ting in the 800 MHz band.

AMTA is a II nat ionwide , non-profit trade asaocist1on," representing

the intarestSj of speci-.lized ~ireleaB interests including SHR

licensees. Nextel is the largest provider of SMR services in the

Nation, an~ all mewber8 ot the Coalition ars active participant» in

this proceeding.

Afte••evtewing the app~oximately 36 commente filed herein,

the Coalition found widespread industry consenSUIil on the following

i.sues:

(l) The COmm.is5ion should adopt a pre-auetion, channsl-
by-cnannel, Ikonom.ic Area (IlEAn) -by~Eeonomic ArllBl,
aettlernent process for the low$r 230 chJlnnela 1./

(2) Mutually excluaiv& applic~tions in EA~ that do not
settle ahould be ~hogen throuan t'he c.uction t':lf fi'r~

char.n~l blocks on the lower ao SMR c;;hanne1s ~nd three 50
ch4~~el blocka on the 150 tormer General Category
channels.

1/ The Coa11tion supports the industry' _ consenaU8 proposal,
as set forth in their individu.l comments and th~ commenty o! the
Personal Communications Induat~Associat.i.on ( lI PCIA"), ~.F. J'ohnson
(IlEFJII), Pittencrie~:f Communica.tions, Inc. (t1pC:t"j and the U,S,
Sugar Corporation ("U.S. Sugar ll ). Each mwmber of th~ Coalition may
8ubmit individual Reply Comment a , conslstent witr- the positi.ons
taken herein.

~I All incumbents on the lower 230 channels CQuld
participate in EA settl.mQnts and receive an EA license
individually or as part of a settlement group. The participants in
each EA settlement negociation would be deeermined by whether their
base station coordinates are loc.ted within the EA. In the case of
certain channels which do not .ettle on an ~A basis, the Coalition
aupports a compet.itive bidding entr'ap~~;me\J:rial Bet -aside. as
discusaed below.
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(3) When coupled with the SA settlement. proc:eall, there is
CQneeneUIJ for desi9nating o~e 50-channel k.lock and the 80
SMR channels as an entrepreneurial set asid~, thus
permitti~9 anyone to particip~te in the auction of the
two SO-channel former General Category blocks.i!

{~) The Commieeion .hould encourag6 a COGt
sharing/cooperative arrangement among the upper 200
channel a\lct~on winners during th~ retuning proce68.

(s1 Ba~el~ne requirements for. a~nievin9

fac1lities" in the retuning process are
herein.

(6) There is indu8try support for the general
the upper 200-ehannel auction and
retuning/relocation process II coupled
industry's proposed lower channel settlement

II. DISCUUi2M

A. ma LOWBR 80 JUIm 1.50 CBAnEZ,S

"comparable
delineateq.

concepts of
mandatory

with the
process.

1. The Comment, Reveal.a Sug@tsntial Ind~iIJtry~Wide-iYt!port
Fgr A pre-Auction. Channel-By-Channel aettlement ProCt~

On ThL !..QW@~ 230 Cbannea

The Coalition members each proposed a pre-auction settlement

proce.s designed to simplify the tranaition from site-by-site

licensi~g to EA licensing, incr.ase the valu~ of the lower

channels: prevent mutual excluaivity. and p~rmi t incumbents to

continuitl developing their exietin9 systems. 'The settJ.~ment. P:=CC6SS

ie necessary since ,over the pact "two decad{-'s of intensi.ve

development," the exteneive shared use of the 150 former General

i/ The coalition supports the Commission's dec::ision to
reclasliJify the 150 General Category ch~:mi!la as prospectivE'l"y SMR
only.
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C~tegory channels, in particular, has ~esulteQ in a "mosaic of

overlapping coverage contours ..."~

Unlike the upper 200 channel", wherein each license was

granted for five to 20 channels. the lower 150 channels were

licensed on an individual basis often tor ebared use. This

licensing "hodgepodge" makes the lower chanr•.ftls most useful t.o

lieensees already operating thereon, including the

retuned/relocated upper ~oo ohannel 1ncumbents.

The Coalition j as well as E.F. Johnson, peIA, pittencrietf

Communications. Inc. and the U.S. Sugar C:lrpori!lt.ion expressly

aingle 1. icensa\t on th* ehannel throughout the t:!'\: .L~ wOiJld h.jive the

right to ~pply for and be awarded an £A licenae. If thel'e are

several licensees on a single channel throughout the EA, they would

receive a single EA license for that channel under any agreed-upon

business arrangement, e. g. , a partnership. joint venturs. or

consortia.§./ The coalition' .. proposed EA s4:::ttlC!ffient process.

tb~refore, would ~limi.nate mutual ex\';lusivit.y fol" th~.l "set tIed"

11 Se~ Comments Qf AMTA at p. 19. Giv~n the Commission'.
decision in the First Report and Order to re-categorize the 150
former General Category channals as SMR chann::lla prospectively. and
it. proposal to license them on an EA basis through auctions, the
Commission appear5 to have eliminat.d the conventional channel
elassification. These channels should be prospectively .veilable
for trunked US9.

if ~ITA at p. 10; EFJ at p. 8; PCIA ~t p. 17; PC~ at pp. 8
9; SMR wON at pp. 9-11; and U.S. Sugar .t p. 13, The Coali~ion

does not funda.mentally disa9re~ with the pC!rti~l EA $ectlemer.~

process o~tlined in the comments of SMR WON. See SMR WON at. p. 10.
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channel and make it unnece•••ry to u&e competitive bidding

licens1ng proceaures.

While not expressly addressing the above proposal, tne City of

Coral Gables, Florida (IlCoral G.Qles"), Entergy Services, 1m;.

(l'Entergy"), and Fre.no Mobile Radio, Inc. ("Fresno") rec:ogni4;e tbe

nec.ssity of _ pre-auctiQn settlement. Each hi.gh] ';"ghted the

complexities and limited utility of auctioning spectrum that i~, as

Coral Gable. described it, an "overcrowded hodgepodge. "1/ A pre

auction EA settlement would r9medy their concerns.

QTC, the Telecommunications Association ("UTe") stated that

public utilities, pipeline companies andpuhl.c aafety entities are

legally foreclosed from using th_ir financial r~aource8 for

competitive bidding since they do not use the spectrum to generate

revenues.AI Meany are funded by states, localities and

municipalities, or citizen ratepayer., which limits their authority

to engage in auctions.il Pre-au~tiQn settlements would assure

tha~ public utilitie$ and public safety orga~i2&tl0nG can

participate in EA licensing of the lower cho.nn~ls instead of

relegating them to continued site-by-site licensing, thereby

precluding their expansio.l while the ;-est of the industry mO'ves to

1/ Coral Gables at p. t> (lower 230 channels are such an
Povercrowd.d hodgepodge" that, without the 6ettlement of as many
channels as possiblEJ, whQf!ver wine th~ auction would "owe $0 much
protection to 30 milny incumbAnts ove:" so m\.lch ,.,t tr.~ market" that
the geographic license will be of little val~e to th~ winn~r) .
See also Entergy at pp. 8-9; Fresno ~t p. 23.

11 UTe at p. 13.

1/ rd.
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geographic.based licensing. While the Coalition agree8 tha~ theee

hurdles ar~ solved by retun1og/relocation on the upper 200

channels, the Coalition also supports cne Comm1eeion's ~.ntative

concl~8ion that such ret~nin9/relocation is not feasible on the

lower channels.

2. Pl"e -Auction p,-ttl'W.nts Comply With Section ;So, (j l Of Inc
Cgwmunications Act gf 193i

Permitting pre-auction EA settlements fully co~plies with the

competitive bidding provisions of Section 309 (j) of the

Communication,s Act of 1934 (llCommunications Act·,: ,;C/ Tn fact,

it would e~pre681y carry out the Commission' a d'..1ty to take

ne~.S8ary measures, ~n the puhlic intere&t, eo avoid mutual

exclusivity. Sect10n 309(j) (6) (E) require. that the Commission

"utie . . . negotiation. threshold qualifications, ... an<;l other

means in order to avoid mutual e.xelusivity in application and

liceneing proceeding$.ull/ The s~ttlement ~roDoBal 1~ just

that: _ thre~hold qualification/eligibility limitaeion and a

Commigsion-endorsed negotiation process t1".at establishea a

regulatory framework to avoid mutually exclusive ~pplications for

SA licenses on the lower 230 SMR channels.

sectiOk J09(j) of the Act authorize~ the Commission to select

among mut.ually 9xclu@ive applic.;tions for radio licensE".. At

variouE times, and to further different public ?Qlicy ~bjectiveo,

CongreAs has instructed the Commission to 6el~ct such applications

12/ 47 U.S.C. Section 309(j).

ill 47 U.S.C. Section 309(j) (6) (E).
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through comp~rative hearings. random seleytiQn procedures and. moat

recently, C'ompetitive bidding. These assignment prOCe~&e8 are

unnecessary, however. if the applicants can avoid mutually

e~C'lu.ive applications. Granting a single channel £A license to

settling incumbent$ on the lower 230 SMR channels is fully

consi.tent .,.,ith the Commission' 9 s_ction 309 (j} competitive bidding

authority b.cause it fulfills Section J09{j) (6) (E), as explained

above, by establi8h1ng a mechani.m to avoid mutual exclusivity.

Permitting pre-auction EA settlements would fClt:i1itate the

expeditiou8 tran.1tion of lower SMR channel incumbents trom site

by·site to !A licensing wherever possible, with auctions ~5ed only

for EA licenseea where mutual exclusivity pereist$.

Moreover, adopting a threshold eligibility limitation to

promote pre~auction, channelwby-channel EA settlements among

incumbents f1ncluaing retunees) is in the public interest because

(1) the spectrum i.8 heavi.ly licensed, mo.~ oftie'n t')l.'i a. ch4nnel-by

channel or sh~red·used basis, and ie therefore of I1t~le value to

non-incumbents; (~) it would 8peed licen8ing and delivery of new

services to the pul>liciUI and () it. WOUld not foreclose new

entr.nts from the SMR 1ndustry. New entrante could still bid on

ill PCIA request8 that the commission poatpone th8 ;.ower
channel l1cemJ1ng until the construction deadlines for all
incumbent systems have passed. PCIA at p. 18. The Coslition
disagrees. This would delay the ability of numerous SMR providers
to obtain geographic area licenses, thereby slowing the provisi¢~

of new services to the public. Thee. delays are not justified by
PCIA's speculation that channels may become available after
construction deadlines lap8e. If an 1ncun1bent fails to timely
construct a station, those channels should revert automatically to
the ~A licenaee(s; for thoae channels.
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lower channel EA licenses that do not ~ettle, or the upp!r 200-

channel EAs I and they could participate through mergers,

partnerships and/Qr buyouts of existing SMR companies.

~urther, the EA settlement prQcess is necessary to transition

the lower channel. to geographic licensing in li9h~ of eXi~ting

incumbent operations. unlike th_ u~per 200 channels, where the
JOeTdJeH/AKIf'

Commission has 'P8PliUI'J:), Q"'Q9P' zed that incumbents can "Ali litll be

relocated to permit EA licensee. to introduce new technologies and

services requiring contiguous 8pectnlm, there is no possibility of

retuning incumbents from the lower channelB. Given this, the EA

settlement proposal affords a m~chaniBm t.o incorporate the exist.in'i

and future operation& of lower channel incu~~entG -- takins in~o

~ccount shared authori~ations and the non-contiguo~e lower eo SMR

channel~ -- within the transition to geographic area lieensing.

Additionally. the EA settlement process will assist-the voluntary

r8tuning from the upper 200 ehanngla by providing retuned

incumbents acceS8 to geographic-based license~

There is sound Commif;sion precedent for limiU.ng lower channel

EA settlements to inl;umbent c~rrier&. The C'ol't'llT'iission granted

initi~l cellular licensee on a geographic hasis with two blocks in

each area. Eligibility on one block was 1imited to wirel ine

telliphone companies to assure telephone company cellular

participation.l~/ If the local telepbone companieR were l..:nilb1e

.lll
companies
number of
a:re~.

under state regultltion at the tirr.e, local telephone
had defined monopoly service ~reas, thereny limiting thg
t~lephone company eligibles in each cellular licensinS
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to settle, the Commission granted the license by lottery, p~r8uant

to its then ...xisting licenaing authority under section

309(j).~1 In many C56.&1 the incumbent telephone companies did

settle. avoiding random selection, and the licensee .peedily

ini~1at.d new service to consumers.12/

The proposed lower channel EA settlement process ie comparable

to initial cellular licensing, albeit. the unresolved mutyally

exclusive incumbent applications would be chosen by auction rather

than lottery. There are compelling, public interest justifications

for limiting pre-auction lower-chann@l Si~ settlements to

incumbents I as discussed above, just as there wa5 for the cellular

wireline set-aside. If the SMa inc~mbent. do not settle, then the

EA license would be subject to mutually exclusive app~lcations and

auctioned, JUBt as mutually excluGive cellular applications were

subject to a lottery. In tact. the pro9Qsed BA setr..lemellt process

is more inclusive than was cellular licensing since ~~ applicant

(or .~ least any small bU8iness) could bid on unsettled RAe; only

telephone companies in the gflographic area could apply tor the

cellular wireline license.

11/ Cellular Lottery pecision, 96 ~CC 2d 175 (1984).

~/ The Commission recently proposed a simil~r eligibility
limitation in its Advanced Television ("ATV") lic~nsing proceeding.
Therein the Commission proposed to limit eligibility by allowing
incumbent broadcasters to "have the first opportunity to acquire
ATV channels." Fourth Not iee Of Proposed Rule Making and Third
Notice of Inquiry, MM Docket No. 87-~G8, 10 FCC Red 10540 (1995) at
para. 25.
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3. The Commission's Proposed Set-Aside

A number of p.rcies opposed the Commission's proposal to set

~sioe all lower 230 channels &s an entrepreneur' 6 block.UI

They a88er~ that an entrepreneurial set-aside could prevent l~er

ch&nnel incumbents from bidding on the very spectrum on which ~hey

are operating and serving the public today since many incumbents

would not meet tbe proposed small business revenue ceilings.

The Coalition agrees th,;it denying incumbento the right to

participa.te in the auction not only pr(!cludes ::heir ability to

expand and potentially enhance their operationa, but it also denies

them the ability to protect their existing operations while other$

could essentially "land-lo<;k" them by obtaining the ~A li<;en.se. E'A

s~ttlements would enable these incumbents to continue offering

services and to grow their businesses.

Other commenters supported the entrepreneurial set -aside

concept because it would provide ep('!lcific opport:unities for small

SMR businesse.s,J.J.I and the coalition has agreed to support an

16/ UTe llt p. 14 (set aside "further compound (a) th~

unfairnec5 of the reallocation of the ch~nnels for commercial
service" because most pUbli.e utilities and pipeline companies have
gross annual revenues far above any proposed "small bUliin.&slt
limitation); pcr at p. 11 (opposed to an entreprenaur'~ block that
applies the f~nancial eriteria to ineumbents)i Entergy at p. 11
(denies large incumbents, 1.e., all utilities and pipeline
companies, the ability to bid on the very license on which they are
now operating, thereby aenying th.m the right to protect their
assets) i Tel1ecellular de Puerto Rico. Inc. CltTellecellular") at p.
1; Southern Company at p. lEi (llprevents SOme incumbent$ who deaire
to retain their ehannQls from participating in the auctions"); and
EFJ at p. 9 (II fundamentally unfair to prohibit enti tie~ from
participating in such an auction if they already hold channels in
an EA.'"

111 Bee, e.g., Fresno at pp. 29-29; SMR WON at p. 2~.
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entrepreneurial set-aside limited to the ,lower 80 channels and one

of the 50*channel blocks in conjunction with Commission adoption of

the industry EA settlement proposal described above. The set-aside

would apply only to eligibility to old on lower 230 channels which

are not settled among the existing incumbents (including retunees)

and which therefore must be licensed through competltive bidding.

All lower 230 channel incumbents would be eligible to participate

in the pre-auction EA settlement process and to receive EA license~

either individually or as par~ of a settleme~t group.

B. THB UPPRR 200 CHANNELS

Aa noted above, many indu5try participants will support the

general coneepte of the comt'l\i.sion's upper dOO SMR channel EA

licen'1ng auction and relocation decisions. as set forth in the

First Report and Order. if the Commission adopts the pre-auction ~A

gettlement .process for the low\tr 230 SMR channe':s discussed herein.

A com;ensus of commenters asaert that these approaches, taken

together, reasonably balance th~ needs of All SMR providers and

will facilitate a more competitive SMR/CMRS industry. This

includes relocation of upper 200-channel incumbents to the lower

channels where they would become incumbents with the r 19ht t.o

ne30ti~te and settle out their channels to obtain EA licen~e8.

There are, however, a fww aspects of the relocation process

that warrant further discussion: (lJ cost sharing/cooperation

among SA licensees; (~) using Alternative Dispute Resolution



202331905~ ;;:;~1T'::';

FEB-29-96 THU 16:39 NEXTEl ~ASHINGTON

-12-

751 P .J.13

FAX NO. 2022968211
FEB 29 '95 17:12

P. 19

("PoDR") to resolve relocation disputes; and (3) the speci.fics of

determining "comparable facilities'· and "actuall C05t&. "Ul

1. Cost Sharin9LCoop~~ati9nAmong EA Licensees

Several commenters supported the commission's proposed cost

sharing plan for EA licensees and the requi.ement that EA licensees

collectively negotiate with the affected incumbents .19/ Such

collective negotiations, they argued, would IIfaeilit&t~ the

relocation procaBB.~/

The Coalition and other commenters agree that an EA licensee

should not be able to delay or stop the reloeation proceae for all

affected EA licensees because it cannot or does not desire to

ret.une/relocate 9ln incutnbent. Both 1IMT1~ and FCr proposed that

those EA li.censees who c:10ose to retune/relocata an in~umbent

should be permitted to retune/relocate the ~nti((~ ~y_~ • - even

those channels located in a non-participating ~A licensee's

block.lll This would prevent a situation where, for example.

Licensee A, is not interested in retuning the channels of an

18/ There w",s significant agreem~nt among comment~rs tha.t
partitioning and disaggr~gation should be p~rmitt~d OTl th~ upper
200 channel blocks. See AMTA at p. 8; Ef'J .at p 31 Gene.s"
Business Radio Sy~tem8, Inc. at p. 2; Sierra Blectronics at p. 1;
and PCIA at p. ~3. Only one party voiced opposition to either
proposal. See Fresno at p. 3 (sublicensing should not be permitted
due to the complexities it could er8ate) .

~/ See, e,g., AMTA at p. 11; Fresno at p. 15; pCr at p. S;
Di9ital Radio at p. ); and Industrial Telecommunicat1onG
Association (qITAU) at p. 11,

~I Digital Radio at p. 3; SMR syatern~, !nc. ("SSI~) at p. 3;
UTe -.t p. 7.

~I AMTA at p. 11.
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incumbent within ~t» channel bloCK. Licensee B and License! Cion

the other hand. who al.o have a portion of th@ incumbent's system

in their blocKe, want to retune/relocate that same lncumbent,~1

Without some preventive mechanism, Ltcense~ A's refusal eo

re~un~/relocate could result in no relocation by anyone ainee the

incumbent'8 e~tire system must be r.located.

Licenlilee~ a ~nd c, therefore, should be permitted to r.lccate

the incumbent· e entj..e system by offering the incumbent their

channels in the lower 80 or the 150 to account for the channel(s)

in L-1censee A' 8 block. After the retuning/relocation ia complete,

Licensees lJ and C, who .retuned tbe incumber;t eff Licensee A's

channels, would "succeed to all rights held by' ti:1e lFClJ.mb~nt vJ.s-a

vis" Licensee A.lli Without thiili flexibility: ,r,eloc~til?.n could

be unnecessarily delayed and protr~cted.24!

2. Al~arnative Dispute ResQlution

The comments exnihited mixed reactions to the Commj..sion's

proposal to employ ADR during the relocation procefla. The

Coalition believes t.bat a properly-designed ADR 6ystem can rr.eet all

concer-Oli. It is imperative -- as AM!'.4:\. pointed 0\41; ~., t.ha.t t:"1~re be

several aI"oi.tration chcices .l21

unl~9a all parties agree. Moreover, al~ AOR decisicna must be

22/ Or perhaps the 20-channel block licensee does l'lot hav,a
lower-SO ar.d 150 channels suitable fcr retuning that particula~
incumbent.

111 rd. See alBo Comments of N~xt.l at t'p. 13 ~20; i){;l at S.

11./ Ne~tel at p. 18.

~/ AMTA at p, 14; Nextel at p. 23.



2023319052 ~fv1TH

FEB-29-96 THU 16;41 NEXTEL WASHINGTON

-14-

75: ~.22 FEB 29 '95 17:14
FAX NO. 2022968~li r.(l

appealable to the Commission and other appropriate agenci~s, .nd

all ADR costs should be resolved by the arbiter as p~rt of the ADR

procesB·lil

3. compa~@ble Fac~litiei

Most of t:he industry agrees that "comparable facilities"

generally re~~ire that Wa system will perform tomorrow at least as

well as it did yesterda.y, "lll There was aignificant agreement

that comparable facilities mu,.t: include (1) the Same number of

channels. (2) reloeation of the entire system, and (3) the same 40

dau contour as the original aystem.~/

Critical to the definition of comparable faciliti~s is the

definition of a "system." which should be defined at'; a base

station or stations and those mobile3 that regularly operate On

thoBe stations. A ba$e station would be consider~d located in the

EA .pecified by it6 coordinates. notwithst_nding the fact that its

service area may include adjacent geographic EAs.~1 A multiple

b_S8 station system, by definition, could encompass multiple EAs.

III rd.

~/ See AMTA _t p. 15.

11/ AMTA at p. 15; Digital Radio at p. 6; EFJ at p. 5; GP and
Partners at p. 3; Industri~l Comm~nication8 ar.d Electronics at p.
7; 5SI at p. 7; and UTe at p. 9.

~/ See Nextel at p. 22. See alllo AMTA at p. 16 (".syat~m"

inCludes "any tHl$e station fac1lity (s) Which are util ized by
mobiles on an inter-related basis, lind the mobile!! t.hai: operate on
t.hem."); pcr St p. 7 (" syBtem" ehould be limited to those mobile
units that regularly operate only on those bas~ stations within the
EA licene~e'e E~.)
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One commenter, Centennial Telecommunications, Inc. (II CTI") ,

suggests that a IIsystem ll should be defined as all frequencies that

are part of a licensee's wide-area system, including those at

unconstructed sites and sites licensed to other, unaffiliated.

~rties.30/ CTI's proposal is illogical, unreasonably expansive

and absurd. It would potentially require the retuning of

sites/stations that are unconstructed, not affiliated or

interoperable with the retunee's system.

III. CONCLUSION

The Coalition supports the Commission's tentative conclusion

to license the lower 230 SMR channels on a geographic area basis.

To simplify the transition from site-by-site licensing, speed the

licensing process, and avoid mutually exclusive applications, the

Commission should adopt the industry's pre-auction EA settlement

process for the lower channels. The threshold eligibility

limitations and the other modifications discussed herein, in

combination with the rules adopted in the First Report and Order

and the Eighth Report and Order, strike a fair balance for all

eyisting and future SMR providers to transition to geographic-area

based licensing and more efficient spectrum use. This will further

.1Q/ CTI at p. 6. In fact, in the attachment to CTI' s
pleading, it suggests that a site owned and operated by Nextel
should be retuned as part of CTI' s "system." See Exhibit A,
Comments of CTI. Dial Call, Inc., listed thereon, is a wholly
owned subsidiary of Nextel.
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fulli 1.1 the Commission' $ .e9ulCltory parity manda.te and prORlote

competition among all CMRS competitors.

Respectfully Bubmitted.
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BOO MHz SMR Industry Consensus Proposal
(PR Docket No. 93-144)

Background
The Coalition, including, but not limited to, SMR WON, the American Mobile
Te1econununications Association, Inc. (AMTA), the Personal Communications
Industry Association (PClA) and Nexte! Communications, Inc., r~resents a large
majority of 800 MHz SMR operators of all sizes, including local analog dispatch
operators as well as wide-area licensees seeking to implement regional or nationwide
digital CMRS systems. Further, the Coalition consensus position represents:
agreement for the first time among parties that have long had sharp differen4es on
the issues in this proceeding. The Coalition respectfully submits that approJaJ of its
position would result in near-unanimous industry support for EA-based licensing of all
430 SMR channels in this band, as \\'e11 as for auctions and the Commission's
decision to p~nnit mandatory retuning/relocation of upper-band incwnb~nts.

1. The Coalition supports adoption of rules governing geographic-based licensing
of the remaining 230 SMR channels in continuity with the Commission's decision to
auction the upper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an EA basis must
enable all incumbents, including upper-band retunees/re1ocatees and non-SMR
operators, to continue setving the public with reasonable opportunities for expansion.
Therefore, the Coalition advocates a channel-by-channe1, EA-by-EA settlement
process that will allow all existing licensees. whether SMR operators or private,
internal-use systems, to obtain geographic licenses on current channels witJlin a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be used to assign channels on which
there are no incumbents or as to which no settlement has been reached.

The proposed EA settlement process is fully consistent with the Commission's
competitive bidding authority under Section 3090) of the Communications Act. The
FCC has been directed to use threshold eligibility limitations and negotiation to avoid
mutually exclusive situations. The proposed settlement, then auction, process would
speed transition from cumbersome site--specific licensing; it would promote rapid
service to the public. and it would allow new entrants to obtain licenses on channds
not already assigned to incumbents.

3. In defining "comparable facilities" for purposes of retuning/relocating upper-
band incumbents. the FCC should require that a retuned system "perfonn tomorrow
at least as well as it did yesterday." Retuning/relocation should provide the same

-----_._-----


