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those that possess market power. 20 Although the Competitive Carrier proceeding continued for

much of the 19805, at no time did the Commission ever suggest that application of the No-

Bundling Rule should be limited to dominant carriers. As the Commission subsequently

observed, the "classification of carriers as dominant or nondominant ... does not, without

funher analysis, determine whether carriers should be allowed to bundle ... CPE and

transmission services."21 Rather, the Commission concluded, the agency "must take into

account other factors," including the effect that bundling would have on competition in the CPE

market and the public interest considerations raised by buDdling.22

B. The No-BundllD, Rule H. 8eeD ODe of the Commissioa's
MOlt Successful PolIcy IDitiad"es

The Notice entirely igDOres the fact - repeatedly recognized in prior Commission

decisions -- that the CPE No-Bundling Rule has yielded sub$tantial benefits to consumers. By

prohibiting carriers from requiring transmission service customers to use carrier-provided CPE,

and barring carriers from using transmission service revenues to cross-subsidize CPE, the Rule

has allowed independent manufacturers to provide conswners with a wide amy of innovative

20

21

22

Policy egI ',,1st Cprgmi.. Rates for Cnmpgtjye Cgmmn Carrier Services and
Facilitjp AWhpriWin Tberefor, First Report aDd Order, 8~ F.C.C.2d 1, 20-21
(1980).

Bugilg of CeI_Ie' CusJogwr PremiSl Faa" apd Cellular Service, Repon and
Order, 7 FCC Red 4028, 4034 n.22 (1992).

Id.~ _11m H.R. Cant. Rep. No. 4S8, 104dl COlli., 2d Sess. 201 (1996) (notinI that
"one of the UDderlying themes" of the Telecommunications Act of 1996 is to get the
CommiAion and the Department of Justice ("DOJ") "back to their proper roles ....
The Commission sboulcl be carryiq out the policies of the Communications Act, and the
DOl should be carrying out the policies of the anUUUIt laws. It).



products. As users' communications needs have increased, these manufacturers have developed

equipment that creates efficient alternatives to network-based facilities and services.

The NO-Bundling Rule has been one of the Commission's greatest successes.

Time and again the Commission has reaffmned its commianent to the Rule, and has recognized

the substantial benefits generated by competition in the market for CPE.23 In the 1994 NYNEX

Entemrise Service proceeding, for example, the Commission observed that:

The CPE industry has exhibited growth and innovation in the fourteen
yean since the Commission deregulated CPE and required . . . all . . .
carriers to detariff CPE and to unbundle it from their network service
offerings. . . . The underlyq rationale for the Commission's
procompetitive CPE policies and rules remains u valid today u it wu
durina the COQl&Nter n Decisiogs . . . . The resu1tina increased
competition amona manufacturers has driven improvemeDlS in equipment
quality, lowered CPE prices, and improved the perfonnance of users' data
communications networks. These policies have also created new job
opportunities in several related sectors of the economy.14

23

24

s.,~, yeri". LIO 0nIIr, 10 FCC Red 8914 (deDYiDI petitioo to rebuDdle line
build out fuDctioDality with rqulatecl transmissm service); NYNEX fJRmrisc Service
QuIc(, 9 FCC Red 1608 (denyq petition to bundle premises-bued multiplexing
equipmem wida mpIated trIDSIDission service); lelVRMb Tc!emmm. Dilital
Ipnni"'oe Stry. F.C.C. Tariff No.1, Order, 7 FCC Red S504 (1992) (denying
petitioD. to ...... premises-hued multip_xina equipment with rqulatecl traasmiuion
service); BIIIf1!e'h'. p.jtigp for Decllgtpry By'g, Memonndum OpiDion and Order,
6 FCC Red 3336 (1991) (denyiq petition to buDdIe liDe build out fuactionality wi~

regulated tnnuniuioo service); C9"P'Dm in the 1'*";'Sbepc MaQcIJlp, Order.
6 FCC Red SIlO (1990) (rejectinl proposal to allow, A.TAT to buDdle CPE with
regulated q-ansmission service); AlAI CnsppweiAtioIw RlYiaioga to Ivitf f.C.C. Nos.
1 and 2, Order, 4 FCC Red 4984 (1989) (rejectinl tariff revision -kina to bundle
multiplexq equipmenl with reau1ated transmission service).

NINEX EpggrjM Service Order, 9 FCC Red at 1608.
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The Verilink LBO Qrdc;r, issued only last year, reiterated the Commission'scontinued suppan

for the No-Bundling Rule. 25

The Commission is not alone in recognizing the substantial benefits that have

flowed to consumers as a result of the competitive provision of CPE. Indeed, congressional

leaders.26 the National Telecommunications and Information Administration,27 as well as

industry analystsll have recognized that a robust CPE market is the best way to guarantee

diversity, innovation. quality, and affordability.

26

27

21

SCI Yeriliok LBO Order, 10 FCC Red at 8921 (observina that the Commission's pro
competitive policies have led to improvements in CPE quality, lowered prices. enhanced
perfOrmaDCe of users' data networks. and created additional U.S. jobs).

In a 1994 bearina before the House Subcommittee on Telecommunications and Finance,
for example, Representative Edward Markey noted that "[u]nbuDdlinl of [customer
premises] equipment ... [bas] allowed for a tloweriDI of manufacturiq of telephone
equipment for the home and the business. It sepuaced product from Service and fostered
consumer choke aDd competition." Qveai. H.OW on IMmFtjve Video Systems;
Hcari. Before JIll Sybsgmm. on Telccgmmypis,tjogs pgI fiM'P of the House Comm.
on Epcgy and C9'DQF1ljC, 103cl Co.... 2cl Sea. (feb. 1J 1994).

~ National TelecommunicatioDl and Information Administration, The NTIA
Infrastmcmre Rcpt; Telcmmmupjqtiogs in tbc Ap of Information at 20~ 0.101
(1991) (specifically recommeDdiDa that the "FCC maiarain its Nle that bars common
carrien from buDdlq CPE with their [replated] service offeriDls"); NDA IDQUiry on
UnjyerMllmice ,nd <pp Access ISMS, ~9 fed. Rca. 48,112, 48.113-14 (1994)
<notiDI tbIl the competitive provision of CPE bas provided consumers with greater
choice. more useful equipment. and a decline in CPE cost of 50 percent when measured
in real terms).

"The rough Nle of thumb in ... [the CPE] markets is balf the price - or double the
functionality - every two to five yean." P. Huber, M. ICeUoa. cl J. 'lbome, Ibc
Geodesic Network U 1993 Bepm on Cogptition in tbcI'" IDdusqy § 6.60
(1992). This improvement in productivity far exceeds that found in the market for
traDSpon services.
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Within the industry, moreover, widespread suppon exists for the No-Bundling

Rule. In the 1991 IDteRxchanae CompetitiQn proceeding, end-users,29 equipment

manufacturers,JO and gQvernment agenciesJ1 all expressed QppositiQn to the CommissiQn's

prQposal tQ allQw AT&T tQ bundle CPE with its transmissiQn service offerings. Indeed, with

the exceptiQn Qf AT&T, there was virtually no suppon fQr the prQposal.

C. The NotIce Neither Provides a Reasoned Justlllcadon for
AIlowiDI BundOn. Nor Attempts to A.- the Costs of This
m-eoacelved Proposal

In light of the numerous public interest benefits provided by the CPE No-Bundling

Rule, the CQmmission must provide a compelling justifteation if the Rule is to be eliminated.

The Notice offers none. It merely recites that the interexchange market is now "substantially

29

30

31

~, ~, Comments of the Ad Hoc Telecommunications Users Committee, CC Docket
No. 90-132, at 63 (flied July 3, 1990) ("The market will work best if CQnsumers
continue to have the Ireatest number of options, aoli . . . providers of transmissiQn
services aDd CPE [provide] those components separately. "); Comments of the CalifQrnia
Bankers Clearina House Association, the New York CleariDa House Association and
VISA U.S.A., ID:., CC Docket No. 90-132, at 15 (flied July 3, 1990) (opposing
removal of sttue1Unl aolillOn-suuctural protections apiDst CQnduct by AT&T).

~, ~, Letter to Alfred C. Sikes, Chairman, Federal Communications CommissiQn.
from Edward J. SilbedIom, Associate General Coumel, Mitel, Inc., CC Docket No. 90
132 (filed JUDe 14, 1990) ("Tbe proposed FCC [BuDdIinal Rule would ... destroy the
CQmped.tive pial of the last ten (10) yean. "); Letter to Donua Searcy, Secretary,
Federal CQIIYDIIDic:alio Commission, from David L. Joblllon, President, Penril
DataComm, CC Docket No. 90-132 (ftled June 11, 1990) ("We fmd the concept of
buDdlinl wueauJatcd CPE with rqulated transmission service to be particularly
offensive. ").

~ CommeDlS of tile Chief Counsel for Advocacy of the U.S. Small Business
Adminisuation, CC Docket No. 90-132, at 26 (ftled July 3, 1990) ("Tbe ultimate result
[Qf bundling] will not be pater cQmpetition but fewer alternatives for me vast number
of large aoli small busiDesses that currently benefit from competition in services and
CPE.").
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competitive" and the CPE market is "fully competitive." As demonstrated below, however,

despite the increasing competitiveness of the interexchange market, elimination of the No-

Bundling Rule would give interexchange carriers the ability to dictate their customers' equipment

choice.32 Moreover, the fact that. as a~ of the No-Bundling Rule. the CPE market is now

fully competitive is a reason to maiD the Rule. not to dismantle it.

Nor does the Notice identify any problem that justifies liftinl the ban on bundling

in the interexcbange market. Rather, the Notice does nothing more than baldly assert that, if

the Rule were eliminated. interexchange carriers could offer "service/equipment packages for

customers. "33 This. of course, is no justification. Tbe No-Bundlina Rule does DQl bar a carrier

from offerina "service/equipment packages."~ Indeed. such "one-stop-shopping" is common

industry practice. Ratber, the Rule merely requires that a carrier that offers such packages must

separately price the service and equipment components. and must provide its customers with the

option of purchasing each component on a stand-alone basis.

The Notice also fails to consider the sipit1cant adverse consequences that would

occur if the Commission were to allow CPE buDdlina in the interexchanle market. These

consequences are addressed in Section D.

32

33

34

SBiIdD t m.
Notice at 188.

As a result of the elimination of the ComenCPS stnIdUrI1 sepantioD requirements.
Fumj,biDl of O'8ggm Prmj- EaviIN. ,'"' Baham"" $=Yi£= by Apwjqp Tel.
&: Iel. Co.. Order. 102 F.C.C.2d 655 (1985).lIM!tiflel JAM OQ IICOII.. 104 F.e.C.2d
739 (1986). all iDrerexcbanae carriers are permitted to provide bodl tl'lllSmission service
and CPE usina common personnel aDd facilities.
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11. ALLOWING INTEREXCHANGE CARRIERS TO BUNDLE CUSTOMER
PREMISES EQUIPMENT WOULD BE UNLAWFUL AND WOULD HAlt\{
TIlE PUBLIC INTEREST

Although the bundling proposal contained in the Notice is grounded on an antitrust

analysis. the Commission has requested comment "on the effect that the proposed amendment

of Section 64.702(e) would have on our other policies and rules. "35 As demonstrated below,

adoption of the proposal would violate the non-discrimination provisions contained in Section

202 of the Communications Act. 1be proposal. moreover, would adversely affect numerous

congressional and Commission policies designed to protect the public interest. In particular,

CPE rebundling would:

• reduce consumer choice by elimiDalina the independent
CPE manufacturing sector;

• thwart conpessional policy favorina ePEunbuDdlinl, wbile
frustrating the Adminisuation's National Information
Infrastructure Initiative'5 goal of promoting broad
intercoDDeC:tion of diverse netWorks;

• create serious adminisuative problems by blurrina the
boundary between regulated transmission service and non
replated ePE; and

• violate biDdinl U.S. international obliplioDl - UDder the
GATS Telecommunications AnDex, NAFt'A, and the
NOBT -staDdstill- agreement - and impede U.S. trade
policy.

A. CPB......Violates SectIoa 202 01 tile COIIIIIIualcadoas Act

Under the rebuDd1q approach proposed in the Notice, an interexcqe camer

could engage in three types of currently prohibited conduct. As demoDltl'lted below. eacb of

35 Notice at , 90.



- 14 -

these practices would violate Section 202 of the Communications Act. 36 The Commission.

therefore. lacks the legal authority to authorize such conduct.

Section 202 makes it unlawful for "any common carrier to make any unjust or

unreasonable discrimination in charges. practices. classifications. regulations. facilities. or

services for or in connection with like communications service ... to any panicular person [or]

class of persons. "37 This requirement is among the very few provisions of the Communications

Act that the Commission may not forebear from enforcing.3I If the Commission adopts the

rebundling proposal. an interexchange carrier could choose to make transmission service

available 2Dlx to customers that agreed to obtain carrier-provided CPE. This plainly would

constitute unlawful "discrimination" in the provision of transmission "service" against a "class

of persons" consisting of customers that chose to provide their own CPE.J9

The rebuDdling proposal also would allow interexcbange carriers to provide

transmission service at a lower price to customers that agreed to use carrier-provided CPE.

Under established precedenl. if a carrier charps different prices for identical transmission

service. the burden shifts to the carrier to demoDstrate that tbe price discrimination is not unjust

36

37

31

39

s.= 47 U.S.C. t 202(1).

Isl.

~ TeIKommunicatioal Act of 1996. Pub. L. No. 104-104.1401. 110 Stat. 56. 128.
104tb COllI., 2d Sal. (1996) (to be codified at 47 U.S.C. t 16O(a» (forbearance
provision is applicable only if 1 statutory pIOvisioD is "DOt necessary to eDSUl'e that
charges. pnctices. clusirations. or rquIatioDI by, for, or in coDDICtion with . . .
telecommuniatioDl service ... are DOt unjusdy or wnuonabIy discriminatory. ").

This action also would violate the carrier's duty, UDder Section 201 of the
Communications Act, to "furnish ... communication service upon reasonable request
therefor." 47 U.S.C. t 201(1).
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or unreasonable.40 A carrier's desire to favor customers that accept carrier-provided equipment

plainly does not provide a lawful basis under the Communications Act to engage in price

discrimination.

If the Commission adopts the rebundling proposal set forth in the Notice,

interexchange carriers also would be permitted to provide deep discounts on customer premises

equipment to customers that agree to buy the carrier's transmission service. Here, again, the

Commission lacks statutory authority to authorize such conduct. The Commission has stated

that, consistent with Section 202, "a carrier may not ... price tenniDal equipment with the

intent of providing extra benefits or inducements for regulated service customers. "4' This

statutory prohibition, the Commission has further explained, is violated "[w]here a Carrier

directly ties an offer of free or reduced cost terminal equipment to exclusive use of its

Sa NO TIre"""''' Com. v. FCC, 917 F.2d 30, 39 (D.C. Cit. 19$0). The
courts haft recopiud only a haDdful of permissible reasons for price discrimination -
such u die aeed to meet a mua fisII offer from a compedDa trlDSlllission service
provider, .. Agwrjpg Iel. "Tel. Co. v. fCC, 449 F.2d 439,448 (2d Cit. 1971), or
to "preserve ... [die) fiDaDcial Viability" of a clau of customers, _ NMioMI M'a of
Rea, mil. Cgmm'rs v. fCC, 737 F.2d 1095, 1136 (D.C. Cit. 1984).

4\ SlI IT[ World CgmmygiS'tions. Inc. v. TRY Yelcegmmupjqdons Com.. ENF-82-4,
51 Rad. ReI.2d (PelF) 1386, 1390-91 (Com. Car. Bur. 1982).
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transmission service. 1t42 Because the Commission's rebundling proposal would authorize

conduct that would violate the Communications Act, it must be rejected.

B. AUowtnc Interexcbaqe Carrien to Bundle CPE Would
Depri~e Coasumen of the BeneOts That Only a Stronl
Independent Manurac:turinl Sector Can Provide

The No-Bundling Rule benefits users by ensuring that every customer has the

freedom to select the CPE that best meets his or her needs. Consumer choice, however, is

meaningful only because of the existence of a strong, truly independent manufacturing sector.

The Commission should reject the rebundling proposal contained in the Notice, because it

threatens the continued survival of this critical market sector.

1. The role of independent manufacturers

Historically, independent manufacturers have worked direcdy with end-users to

develop cost-effective, innovative products specially desiped to meet end-users' widely varied

communications needs. As a result, "to a large extent, the technological revolution in terminal

equipment has occurred independent of common carrier transmission services. Non-regulated

42 ld. A more~ Commission decision suges1S that diJcouDts on non-replated
services are permillible if the "major purpose" of the discowJl is to promote the non
reguIIred service or Iood, ratbel'than to "stimul[ate] the demud for rquJated services"
IIIl the carrier receives "the full tariffed rate" for its repIar.ed tranPDiuion service.
RankA'DC'ie Corpntjpp v. ADT, 8 FCC Red 8112, 8183 (Com. Car. Bur. 1992).
A CPE discount provided exclusively to customers of a carrier's tl'NIUDissioD service
fails to satisfy eitber pro.... Sucb a discount plainly ia iDt.ended to stimulate demand for
regulated transmjuion service. Moreover, if the Commiuion cbooles to dewiff
interexcbanle service, it will no longer be possible to eamre that. despite the discount,
the carrier is receivq the "full tariffed rate" for its rqulated offeriDl·
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equipment vendors have been instrumental in applying computer tcchnology to CPE, and have

been the primary leaders in innovation in this area. "4)

Equipment developed by independent manufacturers also has been an imponant

source of "intermodal" competition. Such equipment often reduces or eliminates the need for

end-users to purchase network-based facilities or services. For example, a business that needs

to transmit voice and data communications among multiple offices can choose to assemble a

private network -- consisting of dedicated lines and premises-based equipment that derives,

interconnects, and manages the necessary communications -- rather than relyiq on the carrier-

provided public netWork. Unlike independent manufacturers, carriers have little, if any,

incentive to offer consumers equipment that will decrease demand for network-based facilities

and services. To the contrary, because carriers need to recoup often-substaDlial investments in

their networks, they have a strong incentive to limit customers' ability to use such equipment.

As a result, carriers often have sought to restrict attachment of CPE or, if that is DOt feasible,

to insist that customers use carrier-provided CPE.

z. meet 01 the Corm's....'. propoaI

If the Commiutoo were to adopt the rebuDdlq proposal contained in the Notice,

interexchange carriers woukl be able to reman transmission service customers to use carrier-

provided CPE. 'Ibis pnctice would foreclose independent manufacturers from a significant

ponion of the eud-user market. Such a foreclosure miaht not necessarily rise to the level of an

4) Computer U Fi" DccjsioD, 77 F.C.C.2d at 440. For example, while Western Electric
was asseniq that it would never be technically feuible to develop a telepbone modem
that could opente at a rate pater than 2,400 bits per second, independeDt mamafacturen
were developina modems that could operate at three times that speed. Today, the widely
available V.34 modem operates at 28,800 bits per second. Cable modems, moreover,
promise to offer throughput rates of up to 40 million bits per second.
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antitrust violation. However, it plainly would threaten the viability of many independent

manufacturers.

Adoption of the Commission's proposal also would allow interexchange carriers

to offer deeply discounted (or "free") CPE to induce consumers to commit to a package that

includes a long-term transmission service contract." As Peter Huber has pointed out, "account

control" is so important that carriers may offer CPE at below market prices simply to establish

a point of contact for the more profitable transmission service. "For AT&T," Huber has

observed:

it may well prove profitable to sell PBXs at a loss. . . AT&T bas
10111 believed that control of local switehiJII is essential to
maintaininl customer contact in order to sell . . . 10ng-distaDce
service. AT&T's revenues from lona-djstarq sales completely
dwarf its PBX sales (by more than a factor of twenty). 0Dce an
AT&T PBX is installed on a customer's premises, the AT&T
salesperson will bave repeated occasion to peddle AT&T's far more
lucrative long-distance service too. Up to a point, AT&T can
discount and lose money on PBXs much like cellular companies do
with mobile phones; the profit is in the razor blades, not the
razor. 4S

4'

Carriers could do so by impoIq proponionately small iDcreascs in recurriDI charges
for tnlWlDiuioD senices, usq the revemae poerated thereby to cl'OSI-subsidize CPE
prices. CoDIrary to tile CommiS$ion's assumpcioaI, tile fact that me aseney has
classified all imaucbange carriers as non-domiDaDt does not mean that they are
incapable of l1li crou-subsidization. "Market power exists in depees." Phillip E.
Areeda, UA A.... Law: An AMlysg of A'fippM Prig;_ ,M 1'JIcjr Alsljcation
1 SOl (1994). Even if iDt.erexcbanle carriers are not able to profitably price transmission
service at a level tbat is suJwemially above COlt, they do have the ability to effect the
fairly small price iDcreases necessary to generare me revenues needed to offer CPE at
deeply discouDred prices.

P. Huber, M. KeUon, & J. Thome, Ibc (jmdsejc Network U 1993 Report on
Competition in tIM; Telmbonc Industry § 6.61 (1991).
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AT&T, of course, plans to divest its manufacturing operations. However. a

carrier's ability and incentive to use CPE to obtain account control exists even in situations in

which the carrier does not manufacture the bundled equipment. Indeed, AT&T frequently has

sought to bundle its service with equipment manufactured by other vendors. 46 This practice

may not necessarily violate the federal antitrust laws. Nonetheless, it places independent CPE

manufacturers -- who lack the ability to use basic: service revenue to cross-subsidize CPE

offerings -- at an insurmountable competitive disadvantage.

If the Commission were to adopt a rebundlq polic:y, one theory sugaests that

independent manufacturers would "team up" with interexcqe carriers to provide service/CPE

paclcages. Such an outcome, however. would deprive consumers of the benefit of a truly

independent manufacturing sector. As an initial matter, the major carriers would seek to panrter

with a small number of CPE vendors. Inevitably, many mamafacturers would be without carrier

alliances and. as a result, would exit the market. Those that remaiDed, moreover, would be

dependent on their carrier-patrons, rather than end·user customers. As a result, they would be

For example, AT&T baa buDdled vmlor·.....factured routers with its InterSpan Frame
Relay Service. sa IDdepeadeDt Data C()I'DIDIJDications Manufactures Association,
Petition for a Dec1lntory Ruqlbat ATAT's ImerSpaa Frame Relay Service is a Basic
Service 1bat MUll Be OftMcl Under Tariff, at 26-27 (fUed Nov. 28, 1994). AT&T also
hu soqbt to ofI'Ir • bundled pKkaae of 800 service IDd DOIl-ATclT-manufactured
computer devices. SII fIIiioD for Limitel WIiyer ofdie Customer Pmmiw EQuipment
Unhpl'g 1m QetariftIDIRgjmpcog oftbc ScggI CoggMcr Irgairy, DA 93·1036
(filed Alii. 6, 1993). 1be carrier ultimately widldrew the petition.

The same pattern can be observed in tbe local exc'" market.~ to the tenns
of the Moditlcatioo of Final JudgmeDl, tbe BeU 0peratiDa Companies ("DOCs") were
prohibited from manufacturina customer premises equ~. SIt UpjMd _. v.
American Tel. &; Tel. Co., SS2 F. Supp. 131, 191 (D.D.C. 1912), atrd • nom·
Mgy"m v. URi.. Swea, 460 U.S. 1001 (1983). Despite this resaictioo, tile SOCs
repeatedly sought to bundle CPE with their basic service offerinp. SllBIID n.22.
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unlikely to have the incentive or ability to develop equipment that competes "intermodally"

against network-based facilities or services.

C. Permittinl Interextbanp Canien to Bundle CPE Would be
Intonsistent with the Polides Underlyinl the
Telec:ommuniatioDS Ad and the Administration's NWGD
Initiative

1. UnbunclUnl

The Commission's rebundling proposal is inconsistent with the Telecom-

munitations Act of 1996, which embodies a sU'Oq cOllp'eSSional commitment to CPE

unbundling. Settion 304 of the Act expressly preserves the Commission's No-Bundling Rule.·7

This provision further direc:ts the Commission to extend the existing unbundling regime to

multitbanDel video programming systems, such as cable systems and direc:t broadcast satellite

systems.4I Pursuant to Settion 304, the Commission is to adopt rules that prevent multichannel

video programming system operaton from requiring a customer to purchase or lease equipment

as a condition of receivina service.·9 The rules also must provide that, in any case in which a

system operator seeks to provide CPE, it must offer the equipment on a "stand-alone" basis at

a cost-based price. System operaton are expressly forbidden frOm usq service revenues to

.7

49

TeIecommuDicatioDl Act of 1996, Pub. L. No. 104-104, § 304, 110 Stat. 56, 125, 100th
Coni., 2d Sea. (1996) (to be codified at 47 U.S.C. § 549).

sa iii·

hi.; _ 11m H.R. Cont. Rep. No. 458, 104th Co.... , 2nd Sal. 181 (1996) ("[0]01
purpose of this section is to help ensure that consumers are DOt forced to purchase or
lease a specific proprietary convener box, interactive device or other equipment from
the cable system or network operator. ").
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cross-subsidize CPE prices. so The Commission proposal to retreat from its long-standing

unbundling policy reflects a disturbing disregard for the clear policy choices made by the

Congress.

The Telecommunications Act also includes a provision governing the "sunset" of

the multichannel video programming system no-bundling Nles. In determining when the rules

should expire, Congress rejected a proposal that would have linked elimination of the no-

bUndling requirement solely to the advent of competition in a relevant market. 51 Rather.

Congress determined that the no-bundling provision should remain in effect until the Commission

fmds that the relevant service aDd equipment markets are competitive IIIIl that elimination of the

Nle would be in the public: interest.sz The Notice's mechanical reliance on the Commission's

prior fInding that no interexcbange carrier is dominant stands in stark conttast to Congress'

direction that the Commission must cooduct a public: interest analysis before permitting bundling.

2. IDtereoaDectioD

The Telecommunications Act also seeks to promote interconnection of diverse

networks.53 Consistent with that goal, the Act requila all carriers - iDcluding inrcrexchange

carriers -- to intercoDDeCt Itwith the facilities and equipment of other telecommunications

51

51

53

Ss TelecomlltUlricatioas Act t 304 (permittiDI openlOn to provide equipment only "if
the • • • tbarpI to c:oasumen for such devices and equipment are separately stated and
not subsidized by cbaqes for any ... service lt

).

Ss H.R. 1555, 104tb CoDa., 1st Seas. 1203 (1995).

S= Telecommunications Act 1304.

Ss. LJ.,. Telecommunications Act 1101(1) (to be codified at 47 U.S.C. t 2$6(1)(2))
(establishiDa a conpasional policy Itto eDlUle die ability of users and iDformation
service providen to seamlessly aDd t1'IDIpUendy trIDIIDit and receive information
between aDd across telecommunications networks. It).
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carriers. "S4 This provision complements the No-Bundling Rule, which requires carriers to

interconnect with private networks (such as those that link multiple schools, hospitals, or places

of business) and value added networks (which combine data transpon service with enhanced

services such as protocol conversion), even if those networks choose to provide their own CPE.

Many private and value added networks serve more end-users than many

independent local exchange carriers. Under the Notice's proposal, however, an interexchange

carrier could refuse to interconnect with a private network or a value added network that chose

to deploy competitively provided CPE, while being required to interconnect with a local

exchange carrier that uses identical equipment. This anomalous result plainly would thwart

Congress' effon to promote Widespread interconnection of disparate networks. It also would

be inconsistent with the vision that the Administration has advanced as pan of its National

Information 1nfrastJucture/Global Information Infrastructure Initiative, which seeks to foster an

interconnected, interoperable communications infnstIucture that will facilitate the transfer of

infonnation across the country and the world."

D. R.......Would Create SIpillaDt A....inlttradye....
Adoption of die rebuDd.lina proposal would allow inrerexchanae carriers to provide

CPE as put of their repIated trlDSmission service offeriDl. This would result in the

reregulation of the bundJed CPB. Bundlina also would blur the boundary between regulated

54 Telecommunications Act 1101(1) (to be codified at 47 U.S.C. 1251(a».

55 Ss Vice Preside.. AI Gore, Address before the Inremational Telecommunication Union
(Mar. 21. 1994) ("Today... it is not only possible. but desinble. to have different
companies moDi. competing -- but interconnected networks .... It).
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transmission service and competitively provided CPE, making application of existing rules

-- such as Part 68 and the All-Carrier Rule -- far more difficult. The proposal also would create

an asymmetric regulatory regime between interexchange carriers and local exchange carriers

("LECs"), requiring the Commission to resolve numerous disputes as to when a given canier

can, and cannot, bundle.

1. Re-repiatioD 01 en:

Pursuant to the No-Bundlina Rule, all customer premises equipment must be

offered on· a non-regulated basis, separate from the carrier's basic traDsmission service. If the

Commission relaxes the No-Sundlina Rule, however, interexcbanae carriers would be free to

offer CPE as pan of their regulated transmission service offerina. Such CPE "rereaulation"

plainly is inconsistent with conpasional directives and Commission policy.56

CPE rereJUlation also would result in increased administrative burdens. Title II

of the Communications Act requires that rates for reJUlated services be just, reasonable, and not

S6 Adoption of die proposal containecl in the Ngtjq also woukl be inconsistent with the
Commission's policies loverniDa iDside wirins. Tbae policies reqUire that carriers
unbundle inside wiriDa aDd provide it on a DOll-repIared basis. SIR DegriffUII the
Installation ,00 Me;_..of IAtide W., SecoDd Report and Order, S1 Fed. Reg.
8498 (reI. Mar. 12, 1986). As tile Commission receudy explained. "the dereaulation of
inside wiriDI, incombiDltion with tile derepJation of CPE UDdenaken in Computer fi, "
wu iDreDded to cnate -UDreJUlated and biahlY compedtive markets for all telephone
related services performed on the customer side of the demarcation point."
Ielec«ppmjFaljcg Scryjces InIjdc Wiriu, Notice ofProposed Rulemakinl. CS Docket
No. 95-184, at 1 41 (reI. Jan. 26, 1996). Tbia policy hIS been so successful that the
CommiuioD is DOW CODSideriq whether to exteDd it to inside wiriDa used in conjuDction
with broadbaDd netWorks. such as cable systems. SIR it. at 11 42-48. CPE aDd inside
wirinl are conceptually identical: they are bodl premises-based producu that allow the
end-user to connect to, and interact with. the carrier network. If iDlerexcbaDp carriers
were allowed to bundle CPE with their repIared trlDlJDission service. it would be
difficult for (be Commission to preserve - much leu expand - its bilblY successful,
pro-competitive roles allowing customer control over inside wiriDa.
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unreasonably discriminatory. 57 If carriers are pennitted to provide CPE as part of their

regulated tranSmission service offering, the Commission would be required -- for the fllSt time

in nearly two decades -- to ensure that CPE prices comply with the Title II pricing requirements.

IDCMA recognizes that the Commission has proposed to eliminate the tariff filing

requirement in the interexchange market.51 Even if it does so, however, the rates charged by

interexcbange carriers for regulated services would remain subject to the Title II pricing

requirements. In the absence of tariffs, the review of carrier compliance with these requirements

will be a difficult task.59 Allowing carriers to offer CPE as part of their regulated offerings

would make this task even more difficult. In order to determine the legality of a carrier's

charges, the Commission presumably would have to allot a portion of the carrier's overall charge

to CPE aDd the remainder to transmission service, aDd then cIetermiDe whether each element is

lawfully priced.

'The bouDdary between rel'llated basic service aDd noD-reauJated enhanced service

and CPE offerin&s is critical to the Commission's rqu1atory rqime. For example, the

Commission's Pan 68 aad aetWortdisclosure rules apply at the rqularedlooll-rqulated boarder.

Because this bouDdary is clear aad well~tablisbed, the Commissioo's application of these Nles

has been relatively straiabtforwucl. 1be proposal contaiDed in the Notice, however. would blur

57

59

Ss 41 U.S.C. II 201(b) & 202(a).

Ss Notice 1'27-32.

Such review will be required in any cue in which a customer files a complaint, pursuant
to Section 208 of the Communications Act. coarati. the lawfu1Dal of a carrier' 5
charles. S1147 U.S.C. § 208. Commission determiDatioDI in such matten would
remain subject to judicial review.
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the boundary by allowing carriers to combine basic service and CPE in a single package. This.

in turn, would make application of the existing rules far more difficult.

Part 68. Adoption of the rebundling proposal would substantially complicate

administration of the Commission's Pan 68 registration program.60 This program facilitates

consumers' ability to provide their own CPE by assuring that such equipment complies with

standards designed to prevent technical hanD to the network. Under the Commission's rules,

only equipment that directly connects to the "network" is subject to registration.

If interexcbange carriers were allowed to bundle CPE into their regulated

offerings, the network boundary would change. As a result, equipment that currently is not

subject to registration would need to be registe~. For example. if an interexchanie carrier

were allowed to include Channel Service Units/Data Service Units ("CSUs/DSUs") as pan of

the regulated network service, then premises-based routers, which interconnect the CSUsJDSUs.

would become subject to registration under the Pan 68 nlles. If a carrier also sought to bundle

the routers into its regulated offerina, then local area network ("LAN") equipment, which

interconnects to the routers, would have to be registered.61 Different carriers no doubt would

bundle various levels of CPE inrD their network. offerinp, creatiJia continuina uncertainty as to

which equipment must be subject to Pan 68 registration. The end-result would be an increase

in CPE registrations aDd tbe resources that the Commission would have to devote to

administration of tbe Part 68 program.

61

47 C.F.R. 168.1 ••.

AT&T has souabt to offer precisely this kind of I*taae to its pICket service and frame
relay customeR, under the trade names "ACCUWAN" aDd "Extended Connectivity"
service. SlIt u., AT&T ACCUWAN Service Overview ("ACCUWAN service moves
the [service] boundaries ... to the LAN interface on the customer premises. ").
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Network disclosure. Under the Commission's All-Carrier Rule, all facilities-

based carriers must disclose relevant network interface information necessary to allow non-

carner-affiliated manufacturers to design CPE that can interoperate with the network. 62 If

carriers are permitted to offer CPE as part of their regulated network offerings, however, the

network interface -- and, hence, the disclosure obligation -- would shift depending on the CPE

functionality that a carrier included within its network offering. This would create numerous

disputes as to the extent of the carriers' disclosure obligations.63

3. The iDterexcbanaeJIocaI excbaDae bouDdary

While the Notice proposes to allow IXCs to bundle imerexchange service with

CPE, local exchange carriers would continue to be prohibited from buDdlina local exchange

service with CPE. As carriers begin to enter different service markets and offer combined

service packages, implementation of this asymmetric regime would create serious administrative

problems.

The major interexcbange carriers are poised to enrer various local exchange

service markets. Their loa! is to offer customers an imep'ated service packap combining both

local exchange aDd interexcbanp services. If the Commission adopts the bUDdliDa proposal set

6J

AJnmInwt of SsIiJ' 64.702 of the Cqmmjpjqq'l By...wI Rep"'. (Second
CnggW'nmaitY>, Recoasideration Order, 84 F.C.C.2d 50, 82-83 (1980).

AllowiDI • carrier to shift the netWork interface by buDdlina CPE would enable the
carrier to place iDdepeadeDt manufacturers at a sipinca. competitive disadvantage.
IndepeodeDt manufacturers expend significanlllllOUDlS of money to desip equipment to
imeroperace with the iDterflCe presented by the carrier's netWOrk. If a carrier can
cbange that incerface simply by bUDdling additional CPE. it will bave UDreStricted ability
to reDder the independent manufacturer's products useless. The end-result would be the
elimination of the national market for CPE. which the DetWork disclosure niles have
allowed. In its place would be a patchwork of discrete netWorks. each of which would
require CPE designed to imeroperate with its unique interface.
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out in the NQtice, it WQuid have tQ determine whether an intercxchange carrier CQuid bundle

CPE with such an Qffering.64

The difficulty Qf determining the applicability Qf the NQ-Bundling Rule will be

compounded when incumbent local exchange carriers begin to enter the interexchange market. 65

If interexchange carriers are allowed to offer packages consisting of interexchange service, local

exchange service, and CPE. proponents of "regulatory parity" will argue that local exchange

carriers should be allowed to do so as well.66 The Commission will have to decide whether

incumbent local exchange carriers should be subject to a more stringent bundling rule than

interexchange carriers because they remain dominant in their "core" markets. If the Commission

were to make such a distinction. it also would have to determine whether other service providers

that lack market power - such as competitive access providers and providers Qf cable telephony

-- should be allowed to buDdle CPE in a package that includes both interexcbange and local

exchange service.67

The end result will be a never-cDding series of requestS to determine when a

carrier can. Qr caDDOt, buDdle. TIle process is likely to consume scarce sipificant

administrative resources, while ladiDa to a further erosion of the No-Bundlm, Rule.

66

67

TIle CQlNDiuioD a1Io will have to determiDe wbelber an iDlerexcbaole carrier can offer
a packale that bundles CPE with interexcbanae and i*DMin' service. This task is
complicated by me fact that the Commission COlltiJlnes to classify AT"T as domiDant in
the imerDadolll1 market, wbile it classifies AT"T's IXC compedton as non-dominant.

sa TelccommunicatioDs Act § IS1(a) (to be codified at 47 U.S.C. § 271(b».

Ct. jd. (to be codified at 47 U.S.C. § 271(e)(1» <providina tbat an IXC may DOt jointly
market its service with resold BOC local excbanp service unless the BOC is authorized
to provide in-rqion interLATA service).

sm ill. at § 304 (barriDa cable operators from buDdlq CPE used in conjunction with
multicbaDDel video ProlflllUllinl aDd "other services- - such as telephony).
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E. PermittiDl Interexcbanae Camen to Bundle Would Violate
U.S. Intemational ObUptions, and Would Be Inconsistent
With U.S. Trade Polky

The Notice specifically requests comment on the impact that allowing CPE

bundling in the interexchange market would have on the Uniled States' international

commitments.6I As demonstrated below, allowing CPE bundling in the interexchange market

would violate the binding obligations imposed by the General Agreement on Trade in Services

("GATS") Telecommunications Annex and the North American Free Trade Agreement

("NAFTA"), while undermining U.S. efforts to further open foreign equipment markets to U.S.

manufacturers.

1. The GATS Telecommunicadoa ADna

Section S(b) of tbe GATS Teleconununications Annex requires signatories --

including the United States - to ensure that common carriers allow service providers within their

borders "to purchase or lease and attach tenninal or otber equipmeDl which interfaces with the

network and which is necessary to supply [their] services."69 In addition, Section 5(e) of the

Annex requires signatory nations to ensure that carriers impose no cODditions on access to, and

use of, the public telecommunications infnstnM:ture other than those necessary to safeguard

public service responsibilities, protect technical inr.qrity, and ensure against tbe performance

of services not yet liberalized.'JO

61

69

70

SB NOla at 189.

SCI General A... on Trade in Seryjm. Tc...........ricme AI!MJ, Final Act
Embodyma die Results of tbe Umpay Round of Multillleral Trade NeaociaUons, § S<b)
(1994) <npin'. in H.R. Doc. No. 316, 103d Conpell, 2d Sea. 1617 (1994».

Mi. § S(e).
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At the present time, the United States' commitment to ensure that common camers

in the United States provide these equipment interconnection rights extends to service providers

that, under Commission rules, are classified as enhanced service providers ("ESPs").ll If the

Commission were to allow interexcbange carriers to bundle CPE, these carriers could require

ESPs to attach carrier-provided CPE in order to obtain basic transmission service. Such a

restriction would violate Sections S(b) and S(e) of the GATS Telecommunications Annex. 71.

The Commission could allow interexcbange carriers to bundle CPE, while ensuring

that the United States meets its current obligation under the GATS Telecommunications Annex.

by carving out an "ESP exception" to the proposed interexchange rebundling rule. Under this

approacb. interexcbaqe carrien would be probibited from requiring ESP' to accept packages

of transmission service aDd CPE. Sucb a provision, however, would prove very difficult to

enforce. It would require the Commission to make diftlc:ult distinctions between ESPs and other

categories of users (such as private network operaton) that presumably could be required to

accept IXC-provided premises equipment.

Even if tile administrative problema could be ove~, however, it would be

anomalous to treat enbanced service providers - who, UDder existinl Commission ndes, are just

11

U.S. Scbedule of Specific Commitments, at 45 ('Vi'" in 30 Umpay Rougd OD

Mv'W.... Irwin J!Wjetjgpei Lga1 1JJ8lU.. fpphndyiol tbc Results of the
UDIMX '00. ofMultilateral Trade Nggrja'jg.. Doge at Manak. on l' April 1994
25,299 (1994».

PermittiDa iDterexcbanp carrien to buDdle CPE also would violate tile "standstill"
provision of tile Decision establishina tile NqotiItiDI Group on Basic
Telecommunications ("NGBT"). Sucb aD action woulcl collltimte a retreat from the
liberalized regulatory ream. currently lovemiDa CPE in tile United Staces. ~
Decision on Nngtj'OOw OR 8Mi' Iel'5'!D'D"DkMjglW, Filial Act Fmbodyiq the
Results of me Uruauay ROUDd of Multilateral Trade Neaotiatiow, at 414 (1994)
(grintccl in H.a. Doc. No. 316 at 1706).
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another category of communications service customers -- differently from other customers. The

legality of such a solution, moreover, might be short-lived: the United States has now offered

to extend its commitments under the GATS Telecommunications Annex to ill service providers.

2. NAFI'A

The Commission's rebundling proposal also would violate Article 1302 of the

Nonh American Free Trade Agreement. 73 The United States' obligation under this provision

is substantially broader than the United States' undertaking in the GATS Telecommunications

Annex. Article 1302 requires the United States to ensure that "all persons" -- not just ESPs --

"are permitted to purchase or lease, and attach terminal or other equipment that interfaces with

the public telecommunications transport network. "7. NAFTA also contains a provision. similar

to the one in the GATS Telecommunications Annex. that requires the U.S. Government to

"ensure that no condition is imposed on access to and use of public telecommunications transport

networks or services" other than those necessary to "protect the technical integrity" of the

network or fulfill any public service responsibilities.7
' Because the Commission's rebundling

proposal would allow inr.erexcbaqe carrien to deny eod-\iIel'S the right to interconnect

competitively provided CPE. it is flady inconsistent with tbese1)iDdina obligations.

3. Forelp trade

Adoption of the "rebundling" proposal cootaiDed in the Notice also would

undermine the U.S. GoverDlDent's efforts to open foreip markets to telecommunications

73

75

Nonh American Free Trade Agreement, H.R. Treaty Doc. No. 159, an. 1302(2)(a)
103d Cong.• lst Sess. (1993).

lsi.

lsi. at an. 1302(6).
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equipment manufactured in the United States. In recent years. foreign regulatory authorities

have adopted pro-competitive measures to prevent their telecommunications organizations from

discriminating against U.S. equipment manufacturers. For example, Japan,16 Korea,n and the

European Community" have pursued liberalized policies that pennit users to connect foreign

manufactured CPE to the public telecommunications network. Due to the rigors of the domestic

CPE market, U.S. telecommunications equipment manufacturers have been well-positioned to

take advantage of such export opportunities and to compete against their foreign counterpans.

As a consequence, exports have increased, and high-skilled jobs have been created for U.S.

workers.

If the U.S. Government were to retreat from its lona-standing opposition to CPE

bundling, however, it would be more difficult to coDlinue to urge other nations to move toward

a more liberalized equipment policy. Contrary to the sugestion in the Notice, the United States

is unlikely to convince foreign governments that UIIir carrien should be subject to stringent

76

n

71

As part of tbe 1990 Martet-orientecl Sector-Specific ("MOSS") oegodations with the
United States, for eumple, Japan apeed to allow customers in Japan to purchase dilital
network cbaDdel terminarinl equipment ("NerE") from U.S. maaufaeturen, rather than
havma to teue such equipment from Japanese suppliers or carriers. SII Letter from the
Hooonble Ryobei Murata, Japanese Ambassador to the United States, to the Honorable
Carla A. Hilla, U.S. Tl'Ide Represencative (July 31, 1990).

In 1992, Korea siped a bilateral apeement with the United StaleS permittiq users in
Korea to attach any type-approved analOS or diaital wireliDe equipmelll to the public
telecommunications oetWOrk. SII Letter from the Hooorable HODl-ehoo Hyun, Korean
Ambassador to the United States, to the Hoaonble Carla A. Hills, U.S. Trade
Representative, Attachment at 19 (Feb. 24, 1992).

SIS Commisston Guidelines on the Application of EEC Competition Rules in the
Telecommunications Sector, 1991 OJ. (C 233) 2, 231 • 134 (1991).



- 32 -

unbundling requirements because they have market power, while U.S. interexchange carriers

should be allowed to bUndle because they are "subjcct to competition. "79

In light of the above, it is clear that adoption of the rebundling proposal contained

in the Notice would be both unlawful and not in the public interest. As IDCMA demonstrates

below, adoption of the proposal also would impair the pro-competitive, antitrUSt-based policies

that the proposal purpons to advance.

m. DISMANTLING TIlE NO-BUNDLING RULE WOULD ALLOW
INTEREXCHANGE CARRIERS TO ENGAGE IN ANTI-COMPETITIVE
CONDUCT

The Commission has based its proposal to allow incerexcbanle carriers to bundle

CPE solely on antitrust grounds. Yet. the Commission's analysis oftbe bilhlY complex antitrust

issues raised by this proposal is disturbinlly cursory. Indeed, the Commission docs nothing

more than to recite that - because the interexcbaDae market is "substantially competitive" and

the CPE market is "fully competitive" - it is "unlikely" that incerexcbanae carriers could usc

"monopoly power" in the tnnIIDission service market to "force" customcn to purchase carrier-

provided CPE and, tbereby, "lDOuopolize" competition in tbe CPE market."

The Notice's invocation of prior Commission fmdinp regardinl tbe level of

competition in the iDterexdllnp market is DOt a substitute for a reasoned assessment of the

ability of interexc:banF carrien to dictate their customers' CPE choice. 1bere is good reason

to believe that iDterexcbanp carrien bave such power. Tbe Commission's rebundliDa proposal

79

1IO

Notice at 1 90 0.193.

lsi. at 11 86-88.


