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The United States Telephone Association (USTA) respectfully submits this

opposition to AT&T's Petition for Reconsideration ("AT&T Petition") of the Federal

Communications Commission's (Commission)'s Report and Order dated August 7,

1996. 1 USTA is the principal trade association of the local exchange carrier ("LEC")

industry. Its members provide a wide variety of telecommunications services, including

interstate, interexchange service. This opposition is filed pursuant to Sections 1.429(t)

and 1.49(b)(1) of the Commission's rules. 47 C.F.R. §§ 1.429(t); 1.4(b)(1).

I. The Commission Correctly Declined To Forbear From Enforcing Section
254(g) Because of Competitive Conditions Faced by Subject Carriers

In the Qnk[, the Commission concluded that AT&T failed to justify forbearance

from the toll rate averaging requirements of Section 254(g) of the Communications Act

based on the existence of competing regional carriers. The Commission concluded that

lIn the Matter of Policy and Rules Concerning the Interstate, Interexchange Marketplace,
CC Docket No. 96-61, FCC 96-331, Report and Order (released August 7, 1996)("Qnkr");
~ FCC 96-123, Notice of Proposed Rulemakinl: (released March 25, 1996)("Notice"). The
Qrder appeared in the Federal Register on October 4, 1996.
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AT&T had not demonstrated a basis for forbearance because its claims were based

entirely on "generalized assertions." Qnkr, para. 39. AT&T now repeats those

generalized assertions, submitting that its need for such a "competitive exception" is "so

obvious that even 'generalized assertions' more than justify relief on reconsideration. "

AT&T Petition at 2. In other words, AT&T has no new arguments to support its

position. Accordingly, AT&T's Petition should be denied.

AT&T's argument is apparently premised on the fact that other carriers affiliated

with incumbent LECs can offer a complete package of local, toll and cellular services,

with the charges rendered on a single bill. See, e.~., AT&T Petition at 3. AT&T claims

that, although it too is certified to provide local services, and already provides both toll

and wireless services, it cannot "reasonably offer such [packaged] services because it

cannot successfully negotiate interconnection agreements or obtain effective wholesale

rates." hL, at 3, n.2. Whatever the truth of AT&T's concerns with interconnection,

they are best addressed directly, not by permitting AT&T to avoid the toll rate averaging

requirements of the Act as compensation.2

Moreover, AT&T's concerns about competition are overstated. The

Commission's most recent report found that AT&T retains the largest market share of

any long-distance carrier by any measure. AT&T's toll revenues have steadily increased

for the last 10 quarters - topping out at $12.6 billion for the second quarter of 1996. The

toll services provided by the regional carriers cited by AT&T in its Petition, in contrast,

do not even appear on the report except as a small percentage of the category labeled

2 In fact, the Act addresses interconnection and wholesale rates in a separate section from
toll rate averaging, 47 U.S.C. § 251, making clear that no Q.uid pro Q.uo is needed. The
interconnection rules are being addressed by the Commission and state commissions separately
from toll rate averaging and AT&T can (and has) raised concerns about interconnection and
wholesale rates in that proceeding. ~ First Report and Order, CC Docket 96-98, FCC 96
325 (August 8, 1996)(FCC adopts rules providing for favorable terms and rates for
interconnection and wholesale purchasers).
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"other." &"Long Distance Market Shares, Second Quarter 1996," FCC Industry

Analysis Division (released September 27, 1996). AT&T is ably equipped to compete

with smaller regional interexchange carriers, including those affiliated with LECs.

The fact that a statutory provision may preclude a particular class of carriers from

providing certain types of discounts to some consumers, but not to others, is not a basis

for forbearance under Section 10 of the Act. 47 U.S.C. § 160. Rather, as the

Commission explained, forbearance requires a three-part analysis: 1) whether

enforcement is unnecessary to ensure that charges are just and reasonable and not

unreasonably discriminatory; 2) whether enforcement is unnecessary to protect

consumers, and 3) forbearance is consistent with the public interest. Qrdg, para. 38.

The Commission found that establishing a broad exception for competitive or low-cost

regions entails a substantial risk that many subscribers in rural areas may be charged

more than subscribers in other areas. Thus, enforcing the rate averaging requirements of

the Act is necessary both to ensure just and reasonable rates and to protect consumers .

.Q.nk[, para. 39. The Commission was correct on both counts.

Additionally, forbearance would be inconsistent with the public interest, as that

interest has been defined by Congress. As USTA explained in its comments in this

proceeding, Congress could not have intended to simultaneously pass Section 254(g) to

protect consumers in rural and high-cost areas, while intending that the Commission

forbear from enforcing it in any meaningful way. See, e.~., Reply Comments ofUSTA,

CC Docket 96-61, at 3. AT&T does not claim that rural consumers will be adequately

protected from discrimination without regulation. Rather, AT&T repeats the same

argument it raised in its initial comments: the public interest would be better served if

interexchange carriers were permitted to engage in such discrimination. See, e.~.,

Comments of AT&T at 29-31; see also Petition at 8 ("freeing national carriers to

compete...protects consumers by assuring the widest range of competition"). But
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disagreement with Congressional goals is not a basis for forbearance.3 AT&T's Petition

must be denied.

II. AT&T Has Not Justified Evisceration of the Toll Rate Averaging Rule
Through Extended Geographically-Specific "Temporary" Discounts

The Commission concluded that consumers will be protected as long as long-term

discounts and promotions are available to all similarly situated customers throughout a

carrier's service area, Qnka:, para. 29, and therefore elected to forbear from enforcement

of the toll rate averaging provisions of the Act to the extent necessary to permit short

term geographically-specific discounts, for no more than 90 days. Qnka:, para. 30.4 Not

content with the ability to discriminate against rural consumers for three months, AT&T

now requests that the Commission permit such discrimination through "temporary"

discounts offered for up to two years. AT&T Petition at 10.

AT&T takes issue with the Commission's decision that, even though AT&T has

on occasion tariffed promotions for up to 24 months in the past, a 90 day limitation best

implements the statutory mandate for geographic rate averaging. AT&T Petition at 9-10;

~ Qukr, para. 29. AT&T claims that the statute intended to incorporate the

3Congress contemplated that the Commission could authorize limited excta1tions to the
general geographic rate averaging policy under the forbearance authority to permit existing
contracts to continue. Joint Explanatory Statement on the Telecommunications Act of 1996,
l04th Cong., 2nd Sess., at 132 ("Conference Report"). Thus, Congress implicitly intended
that the Commission should DQ1 forbear from the entirety of Section 254(g).

4The Qnka: states that the Commission forbears to the extent necessary to permit carriers to
offer "optional calling plans, temporary promotions, and private line services in accordance
with our policy as previously applied to AT&T." Qnka:, para. 27. The Commission later
notes that its policy as previously applied did not exempt entire groups of services, such as
optional calling plans, from the geographic rate averaging policy. Id..., para. 28. No facts or
argument was presented in the .Qnkr to justify forbearance from enforcing the geographic
averaging rules with respect to optional calling plans. Therefore, USTA understands the
.Qnkr to permit only geographically-specific discounts which are temporary in nature, and that
all IXC optional calling plans must be offered throughout a carrier's service area.
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Commission's existing policy (which AT&T claims occasionally permitted such

extensive discounts), and therefore the Commission should simply codify its prior policy.

But the legislative history makes clear that the Act does not foreclose the Commission's

discretion to implement Section 254(g) in a meaningful way. It provides that "the

Commission, where 'Wpropriate, &illllil. continue to authorize limited exceptions" through

the forbearance provisions of the Act. Conference Report at 132. Thus, Congress

intended that the Commission had discretion to authorize or not authorize exceptions,

and to determine what type of exceptions would be appropriate. That is precisely what

the Commission has done here.

The Commission's decision to limit temporary promotions to 90 days was not

arbitrary. The Commission noted that it had previously treated promotional rates to be

"temporary" for purposes of price cap regulation as long as they were offered for no

more than 90 days . .Qnka:, para. 29,~ 10 FCC Rcd 7854, 7865 (1995). The

Commission also found that this length of time for temporary promotions not available

throughout a carrier's service area best implements the statutory mandate, and ensures

that "temporary" promotions are in fact temporary. :w...

AT&T's request to offer "temporary" promotions lasting as long as two years

indicates that AT&T has no interest in "temporary" promotions. Rather, AT&T wants

to use purportedly "temporary" promotions to avoid or eviscerate meaningful

implementation of Section 254(g). This conclusion is supported by the fact that AT&T's

argument against the 90 day limitation rests on identical grounds as its argument for the

"competitive exception" discussed earlier. AT&T argues that "[n]ational carriers seek to

offer geographically specific promotions ... as a tool to compete." AT&T Petition at 10.

For the same reasons that the Commission declined to forbear based on competitive

considerations, the Commission should decline to create an enormous loophole in the toll
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rate averaging mandate of the Act by abuse of "temporary" promotions.s

III. AT&T's Petition Demonstrates That Effective Enforcement Measures Will Be
Necessary To Preserve the Congressional Mandate

In the .Q.nk,r, the Commission stated that it would review at a later time specific

carrier's practices if necessary. The Commission also committed to examining a

carrier's practice over time to determine whether they reflect a pattern of undue

discrimination against rural or high-cost areas . .Q.nk,r, para. 30. USTA supports both

these conclusions and cautions that additional measures may be necessary in light of

AT&T's adamant reluctance to comply with the Communications Act's toll rate

averaging mandate. & AT&T Petition at 4 (AT&T has filed and offered

geographically-specific promotional discounts for periods of six to twelve months); kL.,

n.3 (AT&T's Answer to an SNET complaint concerning these promotions defends these

promotions as consistent with the public interest, even though the Answer was filed a1kr

release of the Qnkr). 6

Specifically, the Commission should ensure that any decision regarding

detariffmg of interexchange services does not preclude meaningful enforcement of

Section 254(g). ~.Q.nk,r, para. 10, n.25 (deferring consideration of enforcement

mechanisms). In order to examine a carrier's specific practices, particularly over time,

some type of rate information will be necessary. It would be prudent to have such

information available to the public, so that carriers and customers can assist the

5AT&T also presents no meaningful argument why the waiver process is unacceptable.
AT&T Petition at 11. AT&T's argument is simply that requiring it to demonstrate good cause
for a waiver might delay its ability to violate the policy of the toll rate averaging mandate.
AT&T's desire to discriminate is not a basis for ignoring a Congressional mandate.

6USTA fully expects that AT&T will come into compliance with the rules adopted in the
.Q.nk,r when the rules become effective later this month.
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Commission in enforcing the toll rate averaging policy. 7

Additionally, the Commission should be prepared to respond to complaints based

on repetitive use of "temporary" geographically limited discounts to evade the toll rate

averaging rules. In particular, the Commission should clarify that a pattern of specific

geographically-limited discounts may constitute a violation of the toll rate averaging rules

even if the discounts are less than 90 days in duration, where the cumulative effect of

such "temporary" discounts is to permit carriers to evade the effect of the Commission's

rules and the Congressional mandate of Section 254(g) of the Communications Act.

CONCLUSION

The Commission should deny AT&T's Petition in its entirety and adopt

meaningful measures for enforcing the geographic toll rate averaging mandate of Section

254(g) of the Communications Act.

Respectfully submitted,

UNI~ATES TELEPHONE ASSOCIATION

By~l)_G ~
Mary McDermott
Linda Kent
Charles D. Cosson
Keith Townsend

1401 H Street, N.W., Suite 600
Washington, DC 20005
(202) 326-7249

October 21, 1996

7USTA recommends that all interexchange carriers annually publish a list of all services
and prices, for all distance bands and locations. & Comments of USTA at 4-5.
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