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RECEIVED
Before the

FEDERAL COMMUNICATIONS COMMISSION (CT 24 1996
Washington, D.C. 20554

FEDERAL COMMUNICATIONS COMMISSI:
In the Matter of ) OFFICE OF SECRETARY
)
Implementation of Section 402(b)(1)(A) ) CC Docket No. 96-187
of the Telecommunications Act of 1996 )
)
KETFLLE Copy gp,
GINAL
REPLY COMMENTS

BellSouth Corporation and BellSouth Telecommunications, Inc. (“BellSouth™) hereby
submit their reply comments in the above-referenced proceeding.
L INTRODUCTION

Despite the unparalleled revision to the Communications Act occasioned by the enactment
of the Telecommunications Act of 1996, several parties attempt to diminish the significance of the
new Section 204(a)(3) that was created. Clothed in the rhetoric of historical regulatory
precedent, these parties urge the Commission to look backward, bridge the Telecommunications
Act to the past, and anchor it to traditional common carrier regulation. Such a formulation,
however, is at fundamental odds with the pro-competitive and deregulatory purposes of the
Telecommunications Act.

As with any provision created by the Telecommunications Act, the new Section 204(a)(3)
of the Communications Act must be viewed within the context and purpose of the legislative
changes in their entirety. This provision is an integral part of a new paradigm for local exchange
carriers (LECs) that relies upon competition and reduces regulation. It is the complement to the

new interconnection provisions that open the local exchange and exchange access markets to full

competition.
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I Section 204(a)(3) CREATES A NEW REGULATORY FRAMEWORK FOR
LEC TARIFF FILINGS

Of the variety of issues presented in the Notice, none is more important, nor more
contentious, than the scope of Section 204(a)(3). Not suprisingly, many competitors of the
LECs, such as AT&T, MCI and MFS, seek to cast Section 204(a)(3) as a diminutive provision,
indeed, almost as a superfluous act of Congress without substantive effect. The objective of these
commenters is clear--to construct an interpretation of Section 204(a)(3) which will result in a
narrow and constrained application of Section 204(a)(3). To achieve this result, as will be
discussed below, these parties often ignore the express language of the statute, substitute terms of
their own liking, or create implied non-existent conditions.

The most extreme of these is AT&T’s contention that the 7/15 day notice provisions of
Section 204(a)(3) can be deferred by the Commission under its authority under Section 203(b).!
According to AT&T, because Section 204(a)(3) is silent regarding deferring effective dates, such
silence must imply the Commission’s authority to defer LEC streamlined filings. While AT&T’s
argument is imaginative, it lacks any credible basis. The plain language of Section 204(a)(3)
contradicts AT&T’s argument. The provision explicitly states that the filings shall become
effective on 7/15 days notice, unless the Commission acts in accordance with Section 204(a)(1).

Section 204(a)(1) does not empower the Commission to defer a tariff filing.?

! Comments of AT&T, p. 2-3.

g AT&T also ignores the fact that the Commission’s authority to defer a tariff filing under

Section 203 has no applicability to LEC streamlined filings made pursuant to Section 204(a)(3).
Section 203(b)(2) enables the Commission to modify the notice period of common carrier filings
provided that the notice period does not exceed 120 days. This authority, however, pertains only
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Equally lacking substance is AT&T’s self-indulgent lament that Congress could not have
intended to single out incumbent LECs for different treatment regarding tariff deferrals. AT&T
just does not get it. Section 204(a)(3), by its explicit terms, creates streamlined procedures for all
LECs, not just incumbent LECs.> As such, there can be no clearer expression of Congressional
intent to single out LECs as a special class of common carrier.

By far the most inventive arguments surround the meaning of the term “deemed lawful” in
Section 204(a)(3). In order to limit the impact of Section 204(a)(3), many parties urge the
Commission to read “deemed lawful” as nothing other than a presumed lawful standard the
Commission has used when it streamlined its regulatory rules.* These parties assume, either
implicitly or explicitly, that there was no intent to change the statutory process. Were this in fact
the case, there would be no need for the Telecommunications Act of 1996.

The whole purpose of the Telecommunications Act was to bring about change, not only in
the telecommunications marketplace, but also in the regulatory process. The Telecommunications
Act simultaneously introduces competition in LEC markets and reduces regulation of LECs.
While commenters are quick to acknowledge the provisions that facilitate competitive entry, many
deny any intent of Congress to reform the regulatory process for LECs that moves away from

regulation to one of competition. Understandably, their self-interests are advanced by an intrusive

to requirements made by or under the authority of Section 203. The 7/15 day notice provision
arises under Section 204, not Section 203.

3 Time-Warner (p. 2) argues that Section 204(a)(3) should be construed to apply only to

incumbent LECs. Time-Warner is incorrect. By its express terms Section 204(a)(3) applies to

filings made by LECs. Unlike Section 251, no distinction is made between LECs and incumbent
LECs.

See, e.g., Comments of GSA, p. 5; Comments of Time-Warner, p. 5, Comments of MCI,
p. 9; Comments of Sprint, p. 3; Comments of AT&T, p. 6.
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regulatory regime. Nevertheless, such a regulatory approach, as Congress has recognized, is not
compatible with a competitive marketplace.

In arguing that the term “deemed lawful” means nothing more than a presumption of
lawfulness such that there is a higher threshold before filings would be suspended, commenters
are urging the Commission to disregard the statute’s express language and substitute a term that
is more to the liking of the commenters. The Commission, however, is not free to ignore the plain
language of statute, nor can it change the statute.

The Commission cannot find that the terminology “deemed lawful” is equivalent to
“presumed lawful” as a matter of statutory interpretation. The term “presumed” is not an
accepted definition of the term “deemed.” “Presumed” means to give inference to, to suppose,
whereas the term “deemed” means to adjudge. Hence, “deemed lawful” and “presumed lawful”
represent two different standards and the Commission is not free to substitute one for the other.

Those commenters, who attempt to get the Commission to adopt a presumed lawful
standard, are simply unwilling to accept a Congressional pronouncement regarding the status of
LEC streamlined filings. To convince the Commission to ignore the language of the statute,
several commenters point the Commission to the regulatory process reflected in the
Communications Act prior to the enactment of the Telecommunications Act of 1996, suggesting
that this process not be altered as a result of the Telecommunications Act.” The fact remains,
however, that such change is precisely the effect of the Telecommunications Act.

No matter how insistent commenters may be that “deemed lawful” does not reach the

same level of lawfulness as that which is achieved from a Commission determination after hearing,

See, e.g., Comments of MCI, p. 7, Comments of AT&T, pp. 3-6.
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there is no legal basis for such a position. All overlook and fail to understand the Commission’s
authority under the Communications Act in the first instance. The Commission’s authority is
derivative--Congress delegates its authority to the Commission. Nothing requires Congress to
delegate its authority, nor is there anything, other than constitutional limits, that prevents
Congress from partially delegating its authority to the Commission and reserving itself to certain
determinations. This is precisely what Congress did in enacting Section 204(a)(3). If the
Commission acts pursuant to Section 204(a)(1), then it has the delegated authority to determine
lawfulness. On the other hand, if the Commission does not act under Section 204(a)(1), then
Congress, through a legislative act, has made the lawfulness determination.®

In addition to misinterpreting the term “deemed lawful,” some commenters seek to reduce
the impact of Section 204(a)(3) by urging the Commission to limit its applicability to only changes
to existing services.” Such a twisted construction would require the Commission to do nothing
less than to ignore express language of the statute and, instead, to superimpose unstated
conditions and limitations.

The statute contains no limiting language. Indeed, the term “existing services” appears
nowhere in Section 204(a)(3). In contrast, the terms which the statute does use are the same
terms that are found in all other provisions of Title II--charges, classifications, regulations and

practices. These terms encompass all tariff filings, whether related to existing or new services. In

6 The determination of lawfulness is a legislative act. See Arizona Grocery Co. v. Atchison,

T. & S.F., 284 US 370, 388 (1932). In enacting Section 204(a)(3), Congress established the
condition for lawful tariffs. In these circumstances, where the LEC’s conduct conforms to the
legislative mandate, such conduct cannot subsequently be challenged.

’ See, e.g., Comments of GSA, p. 7, Comments of AT&T, p. 9.
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sum, Section 204(a)(3) is unambiguous--it explicitly encompasses “new and revised” filings. The
Commission cannot change the statute under the guise of interpreting one of its provisions.

III. STREAMLINED ADMINISTRATION OF LEC TARIFFS SHOULD BE
CONSISTENT WITH THE MEANING AND SPIRIT OF SECTION 204(a)(3)

By the end of this proceeding, the Commission should have reduced the rules and
regulations under which LECs are currently required to operate. Implementation of Section
204(a)(3) does not require, nor did Congress contemplate, new regulations that increase
regulatory burdens. Section 204(2)(3) should not be used as an excuse to create new, intrusive
processes that entrench regulation and inhibit the operation of the competitive marketplace.

At a minimum, the Commission must reject the proposals that are contradictory to Section
204(a)(3). The Commission’s consideration of employing a post-effective tariff review is a prime
example. While the approach garnered little support in the comments, it must also be recognized
that the proposal is without regulatory purpose. Under Section 204(a)(3), once a tariff has
become effective and is deemed lawful, there is nothing left for the Commission to review. The
lawfulness of the tariff cannot be disturbed.

While pre-effective tariff review is the process that is consistent with Section 204(a)(3),
the Commission need not adopt preventive measures to solve imaginary problems. Streamlined
regulation should ease and quicken the filing process. Before the Commission acts to delay the
effectiveness of a filing made pursuant to Section 204(a)(3), it should be certain that substantial
questions of lawfulness are raised by the filing. Without question, the Commission should not act

to suspend a filing solely on the mere assertion in a petition that a filing may be unlawful.® The

s Likewise, the Commission should not act upon a claim that a disputed filing is more likely

than not to be found unlawful. See Comments of AT&T, p. 8. To do otherwise would merely
invite competitors to use the regulatory process to gain competitive advantage.
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Commission should require of petitioners the same showing that it currently requires for
streamlined filings.

In addition, the Commission should not use the Tariff Review Plan (TRP) to circumvent
the streamlined notice provisions of Section 204(a)(3). To suggest, as some commenters do, that
the Commission can require the TRP without rate changes before the annual tariff is filed, misses
the fact that the TRP has no significance apart from the tariff filing it supports.” By requiring the
information be filed in advance of the tariff filing, the Commission would be effectively extending
the notice period of filing in contravention to Section 204(a)(3).

Further, establishing a new regulatory requirement would be counter to the spirit of
Section 204(a)(3). The Commission would be creating a new regulatory burden without
legitimate purpose. Without proposed rates, neither the Commission nor anyone else can evaluate
the price cap constraints or a LEC’s compliance with the price cap rules. Further, certain
exogenous changes, such as Long Term Support, cannot be calculated until rates have been
calculated. In as much as the TRP would have to be recalculated when the annual filing is
actually made, advance filing of a TRP would have no value. It would simply increase the
regulatory burden and expense for a LEC.

The Commussion should also reject MFS’s suggestion LECs should submit a list of
planned filings thirty days in advance of filing a tariff. ' Such a requirement would be tantamount

to a thirty day notice period which could not be reconciled with the mandated streamlined notice

provisions in Section 204(a)(3).

9

See, e.g., Comments of AT&T pp. 16-19; Comments of CBT pp. 15-16; Comments of
Sprint, pp. 8-9; Comments of MCI, pp. 27-28.

10 Comments of MFS, p. 10.
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An area where the Commission can actively amend its rules to further reduce the burdens
of regulation is that of supporting material, particularly cost data. The core objective of
streamlined regulation, whether Commission established or Congressionally mandated, is to
reduce regulation and encourage the operation of the marketplace. This objective cannot be
realized by an approach requiring cost and other materials to accompany a tariff filing, particularly
where the origin of that approach was in a non-competitive, monopoly-based regulatory
environment.

To the extent that the Commission does not act aggressively to modify these obsolete
regulatory requirements, the Commission must be concerned with the confidentiality of
competitively sensitive economic and financial information that is provided to the Commission in
the context of tariff filings. Competitive firms do not share cost data. Where a regulatory agency
causes such information to be made available to competitors, competition is not served.

Those commenters who contend that the Commission should continue to require cost data
be made publicly available, ignore the substantial change in competitive conditions created by the
enactment of the Telecommunications Act of 1996.!! Alternatively, these commenters all too
clearly recognize the change in competitive conditions, and as competitors of the incumbent
LECs, recognize the competitive advantage that can be gained by acquiring a competitor’s cost
data. Certainly, the Commission should avoid being a conduit by which such competitively
sensitive information is transferred.

In GC Docket No. 96-55, the Commission is addressing the issue of protecting

competitively sensitive data, including information that may accompany a tariff filing. In that

H See, e.g., Comments of MCI, p. 25-26.
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proceeding, BellSouth, jointly with several other parties, suggested an approach that would
establish a nondisclosure policy based on release of confidential information pursuant to a
protective agreement. This approach strikes a reasonable balance among competing interests.
IV. CONCLUSION

Section 204(a)(3) streamilines the statutory process exclusively for LEC tariff filings.
Implementation of this provision does not require a new series of rules and regulations. Instead,
consistent with Congress’ pro-competitive initiative in enacting Section 204(a)(3), the

Commission should avail itself of this opportunity to streamline its own rules and processes.

Respectfully submitted,

BELLSOUTH CORPORATION
BELLSOUTH TELECOMMUNICATIONS, INC.

By 0\ e %:&\&;

M. Robert Sutherland
Richard M. Sharatta

Their Attorneys

Suite 1700

1155 Peachtree Street, N. E.
Atlanta, Georgia 30309-3610
(404) 249-3386

DATE:. October 24, 1996
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