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[nitial BellSouth BSE/CNS Offerings in Georgia

This chart shows the initial BSE and CNS offerings proposed in BellSouth’s
initial Georgia intrastate ONA tariff. It is arranged according to the profit margin for each
service. ranging from the lowest margin to the highest margin. The last two rows compare
the average margins for services used by BellSouth to the average margins for services that
BellSouth does not use.

Service Used by BS? | Profit Margin
Simplified Message Desk Interface (SMDI) Yes 4.848%
Faster Signalling on DID No 4.896%
Uniform Access Number (UAN), Custom Yes 21.30%
Service Area (CSA), Automatic Number

[dentification (ANI) and Call Detail Information

(as a group)

Message Waiting Indicator - Audible (MWI) Yes 31.58%
Surrogate Client Number Yes 32.45%
Multiline Hunt Queuing No 33.07%

Hot Line/Warm Line No 106.3%
ESSX® Service/Digital ESSX® Service - Caller No 164.3%

ID

BCLID/Call Tracking No 244.9%
Caller ID - Multiline No 398.0%
Services Used by BellSouth N/A 22.23% I
Services Not Used by BellSouth N/A 162.1% "

Source: BellSouth Georgia ONA filings, 1992.






GO SURODK. CoAiiaan PRans §. DOMGAL IN.
WL SANSER QECYTVE SEECIOR
apeLE? C. SOV SAFTOND
S NOPNOOn AN 4. QUCKRNER
CECYTE SECAITARY

@eorgia Public Jervice Commission

864 WASHNGTON FTRCTT. 8 W,

ATLANTA. GEORGIA 303348700 , RECE!VEQ

DOCKET NO. 4000-U

RUN 0 4 1951
ORDEIR or THE COMMISEION REGARDING ITS INVESTIGATION

INTO SOUTEERN BELL TELEZPEONE AND TELEGRAPE COMPANY!S ExteutiveSecresry
TRIAL PROVISION OF MEMORYCALL™ SERVICE - 8a.Public Servize Cammissios

IN RE: In the Matter of the Commission's Investigation
Into Soutbern Bell Telephone and Telegraph
Company's Provision of XemoryCalil™ service

Record subnmitted: April 24, 1991 Decided: May 21, 1991

ARREXARANCES

FOR BOUTEERN RELL TILEPEONE AND TELEGRAPR CONPAXY:
lawvrence E. Gill, Attorney

J. lloyd Nault, 1II, Attorney

YOR TEEZ COMMISSION STAYY:

Michael S. Bradley, Special Assistant Attorney General
David I. Adelman, Staff Attorney, State lav Department -

FOR TEE CONSUMERB' UTILITY COUNEEL:
Nancy N. Gibson, Counsel
Chanthina Bryant, Attorney

FOR COX INTIRPRISZS, INC.:

Peter C. Canfield, Attorney
Gerald Weber, Attorney

FOR ATCs
Patrick K. Wiggins, Attorney

POR TEE GIORGIA ASSOCIATIONR OF TELEXESSAGING SERVICES:
Marion W. Dunn, President
Michael J. Saner, Vice President



POR AT&T COMMUNICATIONS, INC.:
Gene V. Coker, Attorney

POR PRODIGY SERVICES:
Rhonda L. Klein, Attorney



TABLE OF CONTENTS

PAGE
I. INTRODUCTION: THE CENTRAL POLICY ISSUE . « « « « % 01
I1I. JURISDICTION AND AUTHORITY TO REGULATE
SBT'S PROVISION OF MEMORYCALI™ SERVICE <« « =« « « - 03
11T, SBT'S OPPORTUNITY AND INCENTIVE
TO ABUSE AND ITS ACTUAL ABUSE OF
ITS MONOPOLY POSITION @« 2 « « « « o o « o« o« « o « o 05
A. Federal Antitrust lLitigation Findings . . . . 06
1. The Modification of Pinal Judgment . . . 08
2. Subsequent Decisions in Waiver
Request Ca8@8 . . . « <« <« ¢« « « « ¢ « o « 10
a. Hestern Electric (J984) . . . « « . 10
(1) The Underlying Basis for
line of Business Restrictions . 10
(2) The Concrete Problems of
Anticompetitive Behavior . . . 11
(a) Access Discrimination . . 11
(b) Cross-Subsidization . . . 11
(c) Exploitation of Marketing
Advantages Stamning from
the loc:1 Exchange
MOROPOLY « « ¢« o o o o o« 14
(3) Separate Subsidiary Reguirement 14
b. Hastexn Xlectric (1987) . . . . . . 15
c.. VMS Waiver Ozrder . « <« « =« ¢« ¢« « =« « 18
B. Federal Cozmunications Commission Findings . . 20
. BOC Separation Order . « « « « « o« « =« « 21
2. Computer Ingquiry III and the
Ninth Circuit Reversal Thereof . . . . . 24
C. The Evidence Presented in this Case . . . . . 26

i



ViI.

THE POLICY TO BE ADOPTED . « o « o « «

2.

3.

TABLE OF CONTENTS

Discriminatory Access to the local
Network Through Monecpoly Control of
the Local Network Bottleneck . . .

a. Technical Barrier Due to
mss Sﬁitch‘l ‘e ® ®e e e @ e o

b' CO-IOClticn e ® o @ © o e & o

c. Tining of Unbundling Call
Call Forwvarding Features . . .

Marketing Abuses and Other Unfair
Use of Monopoly Position . . . . .

Cross-Subsidies and the Possidility
©f Predatory Pricing . . . . . . .

- - -

ACTION TAKEN TO PREVENT AND/OR DETER

MONOPOLY ABUSE

PREEMPTION ISSUES . .

A.

B.
c.

SBET'S EQUAL PROTECTION CIAIM . « « « « o

A.

FCC Preemption . . « ¢« o o « « =

l.

2.

. * L J * * * L] L - - - - - - -
- - - . L - - - - - - -

- * * -

The RUle Of 1AW « ¢ o o « o o « o «

The Court's Application of the Rule
of law to Computer Inquiry III . .

Federal Court Preemption . . . . . .

Effects 0f Preexption Issues on the
Comnisgion's Actions . . « « « « . .

The Equal Protection Standard To

Be APplisd In This Case . . . . . .
Application of law to the Facts . .

ii

27

28

30

N

34

41

43

47
51
Sl
S1

52

L1

56
59

60

63



TABLE OF CONTENTS

PAGE

VIII. FINDINGS AND CONCLUSIONS OF FACT, LAW AND
REGUIATOR! Poucy L4 - ._ - - L - e - * - L d - - * ; 65

IX. ORDERING PARAGRAPHS . . . ¢« ¢« ¢« o o o o @ o e s o « 71

1i4



I.
ANTRODUCTION: THE CENTRAL POLICY ISSUE

This case concerns wvhether and how Southern Bell Telephone and
Telegraph Company ("SBT") shall be permitted to compete in the
intrastate telecommunications market for voice messaging services
("VMS"). 1Insomuch as VMS is but cone segment of a broader set of
services called enhanced services ("ES"), the case also presents
the more general issue wvhether and hov SBT shall be parzitted to
compete in the intrastate ES market.'

The central policy issue to be decided and the general
circumstances that frame it are succinctly stated as follows. SBT
is the monopoly controller of the local telephone system. As such,
it has both the opportunity and interest to behave anti-
competitively if allowed uncontrolled presence in competitive
markets. However, SBT's presence in those markets, under
conditions where it does not aduse its monopoly position, may
actually promote develcpment of an efficient, competitive ES
market. The central question before the Commission therefore is:
What regulatory approach to SBT's entry into the ES market will
best guard against monopoly abuse of that market, but foster its

development to its efficient, competitive extremes to the benefit

of consumers and the State?

"rhrouqhout this Order unless otherwise noted, the ternms
"YMS," "VMS market,” "ES," or "ES market" refer to the
teleconnunications portion of the voice messaging service market or
enhanced services =market, which is the only portion of those
respective markets regulated by this Commission. 1In addition,
unless otherwvise noted, reference to ES and/or ES market includes
rTeference to VMS and/or VMS market.

b ¢



The principal fact matters determined by the Commission in
this case are vhether, under current circumstances, SBT has the
oppertunity and incentive to abuse its monopoly control of the
local telephone systen to the detriment of fair competition i:n the
VMS market and whether BT has done so. The Coxmission finds that
SBT does have that opportunity and incentive. The Coznission also
finds that the evidence in this case indicates that SBT has
actually used its monopoly position to deter competition in the VMS
market. See, Part III. ‘

Based on these findings, the Commission articulates the
overall regulatory policy that will govern SBT's presence in the ES
zarket, plus fashions the specific regulatory framework pursuant to
which SBT shall be permitted to compete in the VMS market. Sga,
Part IV. The Commission deternines that the best policy is to
promote competition in the ES market so that it will develop to its
efficient, competitive extreme. Achievement of this policy means
that SET's presence in the ES market must be regulated until that
market develops to a stage of complete cormpetition. Onco. that
stage. is reached, the competitive balance of the market should
eliminate the need for regulation to prevent the type of abuse of
monopoly control of the local telephone network by SBT that deters
or defeats competition.

SBT's current presence in the VMS market is basically
uncontrolled. The Commission has determined that SBET has the
opportunity and incentive to behave anticompetitively in that

market in order to favor its MemoryCall®™ saervice over other

2 -



.conpctitivo VMS cptions. The Comzission has further determined
that SBT has in fact behaved anticompetitively with respect to its
trial offer of MexmoryCall¥™ urvic_c, vith inevitable and 1likely
irreparable damage to the VMS marketplace. The full scop.c and
extent of this dazage and of SET's anticompetitive behavior cannot
presently be deternined by the Commission, given SBET's falilure to
comply with the Comnmission's earlier directive that SBT file with
the Comnission sufficient cost data to allov a determination as to
vhather MemoryCall¥™ service is being predatorily priced. The
Cozzission therefore determines that SBT's current provisioen o?f
MencryCall® service =nmust be zrazin in order to halt SBT's
anticompetitive behavior pending £iling by Southern Bell of a
cozplete cost of service study for MemeoryCall®™ service, including
all workpapers thereto, and pending Coznission design dhd
implexmentation of appropriate regulatory contrels to prevent and/or
deter monopoly abuse. The Commission therefore undertakes certain

analyses and actions to develop the appropriate set of regulatory
controls. See, Part V.

II.

JURISDICTION AND AUTHORITY TO REGUIATE
SBT'S PROVISION OF MEMORYCALL® SERVICE

Several statutes confer jurisdiction and authority upon the
Commission to regulate SBT's provision of MemoryCall™ service under
the conditions presanted by this case. The Commission's general
Jurisdiction and authority is contained in 0.C.G.A. § 46-2-20,
which provides, in pertinent part, as follovs:

3



(a)

(b)

(c)

(e)

Except as otherwise provided by law, the
comzission shall have the general
supervision of all . . . telephone and

telegraph canpanics « « . within this
state;

The commission may hear cozmplaints: in
addition, it is also authorized <to

perform the duties imposed upon it of its
own initiative.

The commission may . . . by special
orders in particular cases, require all
conpanies under its supervision to
establish and maintain such public

services and facilities as w®may be
reasonable and just.

The commission shall have authority to
exanine the affairs of all coxpanies
under Jits supervision and to Kkeep
informed as to . . . the manner in wvhich
the lines owned, leased, or controlled by
then are aanagcd, conducted, and operated
« « o With refarence to their compliance

with all laws ([and] ozrders of the
comnmission . . .

The Cozmission has also received specific

statutory

jurisdiction and authority with regard to telephone companies and

their services.

part, as follows:

(b)

The powers and duties conferred . . .

upon the commission and its authority and
control shall also extend to:

(4) Telegraph or telephone companies, or
persons owning, leasing, or
operating a public telesphone service
or telephone lines in this state.

0.C.G.A. § 46-2-21(b)(4) provides, in pertinent

The Commission has exercisead jurisdiction and authority over

SBT for many years.

No serious suggestion is made that SBT is

cutside the reach of the Commissicn's jurisdiction and authority.

Howvever, it appears that SBT obliguely contends that the

4
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nevertheless does not have jurisdiction and authority to regulate
SBT's provisiox? of MexmoryCall® service.? It appears that SBET may
contend that while SBT is a toiaphono company subject to the
Coxmmission's regulatory jurisdiction and authority under § 46-2-
21(b) (4), MemoryCall®™ ig not a telephone service subject to the
Commission's jurisdiction within the meaning of § 46-2-21(b) (¢) and
therefore the Commission may not regulate SBT's provision of
MemoryCall¥™. 1If SBT's Motion raises this contention, it is vholly
without merit.

At bottom, the contention fails because MemoryCall® ig a
telephone service. 1Indeed, any service provided by SBT that is
integrally connected to its ownership, control and operation of its
zonopoly local service telephone system is a telephone service
within the meaning of 0.C.G.A. § 46-2-21(b) (4). It is indisputable
that SBT's provision of MemoryCall¥ service is integrally connected
to SET's ownership, control and operation of its monopoly local
service telephone system. For this reason alone, the Commission

has jurisdiction to regulate SBET's provision of MemoryCall¥™
service.

This case does not arise in a vacuum apart Zfrom the

significant events ©of the last decade that have reshaped the

's.n. SBT's "Motion to Expand the Scope ©of the Docket and

Reschedule the Hearings," filed April 15, 1991, p. 2.
L]



telecozmmunications industry. Rather, it fits in the streaz of
svents stemming from federal court divestiture of the Bell Systen
in 1982 and the FCC's subsequent efforts to regulate interstate
enhanced services provided by the BOCs. Those bodies have found
that the BOCs' monopoly control of the local network bottleneck
gives the BOCs the opportunity and incentive to discriminate
against competitors regarding access to the local network and to
cross-subsidize competitive businesses by shifting costs to the
regulated side and/or by using profits from the regulated side to
underwrite cozpetitive ventures.

In addition to the findings and conclusion of the federal
courts and the FCC, the evidence presented in this docket also
shows the opportunity and incentive of §SBT <to Dbehave
anticompetitively with respect to the VMS market. Indeed, beyond
the nere opportunity and incentive to behave anticozpetitively, the
evidence demcnstrates actual anticompetitive behavior by SBT with
respect to network access and marketing through control of the
local network, plus the possidble but as yet undetermined cross-
subsidy of MemoryCall®™ through predatory pricing.

A. FPederal) Antitrust Litigation Findings

In. 1982, American Telephone & Telegraph Company ("ATE&T") wvas
divested ©of 22 of its operating companies (the Bell Operating
Companies, or “BOCs") by a federal court pursuant to a consent
decree entered in a federal government antitrust case. In that
case the federal court determined that moncpoly contrel of the
local telephone system by ATET through its ownership of the BOCs



was used to defeat competition in several broad telecommunications
markets. In order to avoid subsequent similar anticompetitive
behavior by the BOCs, who after dj:vutiturc would continue :thcir
monopoly control of the local telephone system, the antitrust court
uponed severs line ©f dusiness restrictions upon the divested
BOCs. One restriction concerned information services, a category
that includes ES and VMS. vVaricus orders of the federal court
imposing the information services line of business restrictioen
establish that BOC monopoly control of the local telephone systenx
Provides the ocpportunity and incentive to behave anticompetitively
in the information services market. The relevant portion of these
decisions are briefly discussed herein as a partial basis for the

Coxmission's finding that SBT has the opportunity and incentive to

behave anticompatitively in the ES market if its presence in that
market is uncontrolled.’

YThe Coxmission takes notice of the following decisions
Tendered by the federal court in the antitrust case.

1. United States v, American Telsphona and Telsgraph
- Lompany, $52 F.Supp. 131 (D.D.C. 1982). Hereafter, this
opinion is referred to as the *"Modification of Final
Judgment® or "MFJ." The final decree izplementing the
antitrust settlement, entered in 1983, is referred to as
the "MFJ Decree."™ The District Court for the District of

Columbia that issued the MFJ and MFJ Decree is referred
to as the "antitrust court.”

2. Dnited sStates v, Western Electric Companv, IncC., 3592
F.Supp. 846 (D.D.C. 1984). Hersafter, this antitrust
court opinion is referred to as "
f1984).°

3. DUnited states v, Vestern Flectric Companv. Inc., €73
F.Supp. 525 (D.D.C. 1987). Hereafter, this antitrust
court opinion is referred to as “"Hastarn Elactric
L1382 ."

?



1. The Modification of Final Judcment

The MFJ determined that AT(T behaved anticompetitively by
using its moncopoly control of the local telephone system to defeat
competition. It further determined that divestiture is the
necessary remedy to curd that abuse. The antitrust court also
noted, however, that after divestiture the BOCs would retain
nonopoiy control of the local telephone system and therefore the

¥isk of anticozmpetitive behavior would continue, this time through
the BOCs.

The Key to the Bell System's powver to impede
cozpetition has been its control of local
talephone servics. The 1local telephone
network functions as the gateway to individual
telephone subscribers. . . . The enormous
cost of the wires, cables, switches, and other
transaission Zfacilities which comprise that
network has completely insulated it <Zfrom
competition. Thus, access to [the] local

network is crucial if [there) are to bs viable
conpetitors.

ATLT has allegedly used its control of this
leocal monepoly to disadvantage these
competitors in twvo principal ways. PFirst, it
has attempted to prevent [competitors) from
gaining access to the local network, or to
delay that access, thus placing them in an
inferior ©position vis-a-vis AT&T's own
services. Second, it has supposedly used
profits earned <from the =monopoly 1local
telephone operations to subsidize its
[cozpetitive)] bDusinesses . . . .

After the divestiture, the Operating Companies
will possess a monopoly over local telephone

4. Qnited States v, Western Electric Companv, Inc., 714
F.Supp. 1, (D.D.C. 1988) affirmed in part and overturned
in part in United States v, ¥Western Electric CORRADY,
Ing,., 900 F.2d 283 (D.C. Cir. 1990). Hereafter, this
antitrust court opinion is referred to as the "VMS Waiver
Order."



sarvice. . . . Restrictions (will be imposed
on the BOCs) based on an assesszent of the
realistic circumstances of <the relevant
markets, including the Operating Companies'
ability to engage in anticompetitive behavior,
their potential contribution to the market as
an added cozmpetitor for AT4T, as vell as upon

the effects of the restrictions on the rates
for local telephone service.

This standard regquires that the Operating
Companies be prohibited from providing long
distance services and information services,
and from manufacturing equipment used in the
telecommunications industry. Participation in
these fields carries with it a substantial
risk that the Operating Companies will use the
sanme anticompetitive technigques used by ATET
in order to thwart the growth of their own
competitors. Moreover, contrary to the
assunptions made by some, Operating Company
invelvement in these areas could not
legitimately generate subsidies for 1local
rates. Such involvement could produce
substantial profits only 4f the local
companies used their wmonopoly position to
dislodge competitors or to provide subsidy for
their cozmpetitive services or products--the
very behavior the decree seeks to prevent.

MFJ, Ppp. 223-224 (bracketed material supplied, scme material
onitted).

The antitrust court recognized the possibility that over tize
the BOCs may "lose the ability to leverage their monopoly powver
into the competitive markets from which they nov must be barred.”
MFJ, p. 1%4. Conseguently, the antitrust court created a means
vhereby the BOCs could petition to have the restrictions modified
or rexoved where conditions wvarrant. Under Section VIII(C) of the
MFJ Decree, the antitrust court provided that a restriction would
*"be remcved upon a showing that there is no substantial possibility
that an Operating Company could use its monopoly power to impede



competition in the relevant market." MFJ, Pp. 195, Zfootnote
onitted.

2. Subseguent Decisions in Waiver Request Cases

a. Nestern Xlectric (19B84)

The BOCs irmmediately began petitioning the antitrust court for
wvaivers of the line of business rutrictiém. In Hestern Electric
J1S84), the antitrust court socundly rejected the requests,
Teaffirming its recognition of the underlying reason for the line
of business restrictions, namely, continued BOC opportunity and
incentive to abuse its monopoly control of the local telephone
service to defeat competition. The specific analyses of the
antitrust court are relevant to this proceeding. Rcvi;winq the
underlying basis for the line of business restrictions and the
concrete problems ©f BOC anticompetitive beshavior, the antitrust
court imposed a separate subsidiary requirement as a condition for

wvaivers.

(1) Ihe Underlving Ragis for
line of Business Restrictions

The antitrust court resaffirmed the underlying basis for the
line of business restrictions.’ It concluded that requests for
vaiver nust be evaluated in that context.

Contrary to the claims of some of the Regional
Holding Companies, the inclusion of Section
VIII(C) in the decree [alloving waivers] is
not evidence of a general policy in faver of
their diversification. That provisiocn was
included so that these cozmpanies could, at

some later time, engage in nonregulated
activities pon a carefnlly controlled bagis

‘ses, Western Flectric (1984), pp. 851-52.
10



Yestern Flectric (1984), p. 858 (bracketed material and underlining
added).

(2) The Concrete Problems of
Anticompetitive Behavior

The antitrust court carefully noted three prime areas of
actual or potential abuse by the BOCs:. (1) Discrimination in
access to bottlaneck tmacilitiu: (2) cross-subsidization; and (3)
exploitation of marketing advantages stemming from their local
axchange monopoly.

(a) Access Discrimination

With respect to access discrimination, the antitrust court
noted that the risk o©of use of moncpoly power for anticompetitive
purposes lessens as the connection betwveen the competitive markst
sought to be enterad and local exchange service Dbecomes more
attenuated. In the antitrust court's view, this

is so Dbecause products or services in
unrelated <fields are not dependent ‘upon
interconnection to the ([BOCs'] =monopoly
bottleneck <facilities, and discriminatory
access therefore cannot injure (those who]
.. conpete with them.
¥estern Electric (1984), p. 853, (bracketed material supplied).’
(db) gCross-Subsidization

The antitrust court also recognited that compatition is

Teadily impeded by cross-subsidization, defined as "a subsidy to a

nevw, cozpetitive line of business with profits earned from or

31¢ is obvious, howvever, that the inverse of this observation
holds where, as in this case, the ability of Georgia VNS
competitors to compete with MemoryCall®™ service depends upat their
non-discriminatory access to the local bottleneck.
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