
assets held by the existing, requlated monopoly line of ~u.ine••• "

~. It vas reasoned that

a. long as a Regional -Holding Company i.
enqaqed in ~oth monopoly and competitive
activitie., it will bave the incentive a. wall
•• 'the ability t.o "milk" the rat.e-of-return
regulat.ed monopoly affiliate to .ub.idize ita
competitive vent.ure. and ther~y to under.ell
it. rival. in the aarket. Where thar. i.
comp.tit.ion.

~a antitrust. court. analyzed the .pacific forma that ero••-

aubsidy might take, explaining that.

to]ne auch practice would be tha mi.allocation
of common co.t. • '1'0 tha ext.nt that a
Regional Holding Company u.ed the ....
facilitie., equipmant, and par.onnel to .erve
both it. r.qulated anCS it. unregulated
activitie., it would have the ~ility to
overallocate the co.t. a••igned to the former
in orCSar to .aximize the amount that would be
pa••ed onto the ratepayer. (Who have no choice
~ut to pay). Not only would thi. improper
a•• iqnmant of co.t.. burden the ratepayera1 it
would .1.0 enable the company profitGly t.o
charge le•• for it. competitive prodUct.. and
••rvica. than do ita rival. who enjoy no .uch
.ubsiCSy.

li1., footnote omitted. One aoc: propo.al t.obe allowed to engage in

'the office equipment bu.ine.. va. found to be particularly

in.tructive of the ero•• aub.idy probl_.

Nynex·. propo.al ~or an office equipaent
venture illu.trat.e. thi. probl... Under 'that.
ccapany·. propo.al, over 75 percent. of the
e.ployee. of ita au.ine•• Inforaat.ion .y.t....
Ccapany (BISC) .ub.idiary vill H locat.ed in a
.ale. divi.ion 'that. vUl al.o .erve a. 'the
.ale. agent. for ita t.elepbone exchange
.ervice.. Under 'thi. arrang..ent., lIynex could
ea.ily .anipulat.e the cam-on costa of the .IaC
and Operating Companies .0 'that. the rat.epayen
would .ubsidize the office equipment. busine•••

12



~., f.n. 12. Oth.r pot.ntial cro••-.~.idy abu••• w.re noted.

A Ree; ional Holding -Company could .1.0
.~.ic!ize it. competitive ventur.. ~y

tran.ferring ••••t. from it. regulated
affiliate. to it. unregulat.d. .ffiliat... .t.
1••• than their co.t or ~elov th.ir ..rkat
valu.. Such. practic. would not only
.dver••ly aff.ct th. r.t..pay.r. wbo ultimat..ly
fund the r •••arch .nd. d.v.lopm.nt co.t. of th.
tran.f.rr.d ••••t., ~ut. it. would, once .gain,
imp.d. fair .nd .ff.ct.iv. compet.ition in th.
comp.titiv. mark.t.: thi. cro•••~.idization
would vive th. company'. unr.gulat..d
ent..rpri.e .n o~iou••nd improper .dvantage
ov.r it. comp.titor.. Conv.r••ly,. r.gulat.d.
affiliate could ·purch•••• ••••ta from the
unr.gulat.d. affiliate .t • pric. ~ove th.ir
market value and pa.. on the extra co.t.. t.o
the rat.pay.r••

~., p. 854, footnot•• omitted..

Th. antitru.t court r.cogniz.d. th. .pecial pot.ntial for

cro••-sub.idy abu.. wh.re • BeC i. d.v.loping regulat.d. ••••ta in

anticipation of th.ir u•• in compati~iv. -.rkata.

An .ffili.t. which dev.lop. .n ••••t in it.
requlat.d. ••rk.t in .nticip.tion of it.
pot.ntial u.. in the comp.titiv. mark.t would.
have the incent.iv. to .d.d f ••tur.. or
capabiliti.. beyond tho.. r.quir.d for 'the
provi.ion of loc.l t..l.phon. ..rvic. in ord.r
to .nhanc. the ••••t... mark.t. valu.. As.
r ••ult. , th. r.t..pay.rs would. .@.idiz. th.
unr.gulat.d bu.in..... by p.yin; for ·.xtr••·
which ~an.fit. only tho•• ~uain...... Ind.ed,
1:h. r.t..pay.n .i;l1t. be.r th. ant.ir. ri.k of
r ••••rchin; and d.v.lopin; 1:h... •.••ta
bacau.. • R.,ional Boldin; COIIpany would
t.ran.f.r from 1t.. r.VUlat..d t.o 1t.. unr.;ulat..4
.ffiliat.. only 'tho.. proj.cta vbich turn out.
to be .ucc_.ful. Convers.ly, if 'the
unr.gulat..d .ffili.t.. d.v.loped an ••••t. and
.old it. to 1:h. Oper.t.in; Caapany at. th. full
co.t. of d.v.lopaant., aero•• aub.idy vould
occur if the ••••t po......d f.at.urea or
capabilit.i.. beyond 'tho.. r.quir.d for 'the
provi.ion of 'the local .ervice. '



lJ1., f.n. 15.

(c) ZJplpitaticD of Mark.ting
Adyantag.. Stemming trpm %h'
LPe,l Zleha";. Mgnopoly

t,t'b. BOca hay. a unique po.ition becaus. ~.y art 'the contact

point ~or tb. tll.phon. public. ~i. po.ition provid.. .pacial

cpportuniti_ ~or anticompetitiv. blhavicr, in 'th. vi.w of 'the

antitruat cClQrt.

~n a&Sditicn 'to cro•••w,.idization, a ••e;ional
Boldine; Company could imp.d. competition in
mark.t. unr.lat.d to t.l.co=munic.tiona by
.xploiting the mark.ting .dvantag•••tema1ne;
froll it. local exch.ng••onopoly. ':h. comp.ny
would have a unique advant.q. ov.r its
comp.titor. if, for .xampl., it -bundl.d- it.
r.gulat.d monopoly ••rvic.. with its
eomp.titiv. prc4uct. or ••nie•• , or if 1t
adverti••d, and 1n f.ct provid.d 'to its
cu.toa.r. 1n the comp.titiv. Barle.t, .01"
ti••ly t.l.communication. ..rvic.,
pr.f.r.ntial acea•• , or both.

14., p. 854 '!'h. antitrul't court beli.v.d that - [,)uch practic••

ar. ..p.cially ~ik.ly 'to occur if th. r.qul.t.d and unr.qulat.d

••nic•• '1" ••rk.tlcS by a .in91••al•••t&ff.- U., f.n. li.

(3) Saplnt. M.iAila B.quirptn1:

Ba••d en th••• and oth.r analy..., 'the antitru.t court 1JIpo••d

• ..par.t. 8W».i4iary requirea~, holding 'that

• • • ti]t i. qlftlZ'ally .gread 'that if 'the
"gional Bold1n9 Caapanil' condu=e4
campetitivI .ctiviti.. through ••par.t.
aub.idiari•• , intr.coapany 'trans.ctions would_COllI aore apparent aM 'tIlu cro••
aub.idiz.ticn and o~er ant1c08plt1tiv,
conduct could acr. e••ily be prev.n~ or
rectified. ••• Accordingly, vhil., •• a
ven.ral uttar, til. court i. not I.,.r U
r.quir. the I.tabli.baant of ••parat•
• ub.idi.ri•• , 'that ••••ur. i. warrant.d in
thi••itu.tion, and it vill be r.quir.d.
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~., pp. 870-'1, footnot.omitt.d.

In awamary, 'the antitru.t court conclud.d that the ID'J Decr••

va••nt.r.d

'to .11minat. anticomp.t1tiv. condition. in'th.
t.l.co=munication. inc!u.try. ••• tlnder "th.
d.cr•• , the R.gional Holdin; Compani•• play an
••••ntial rol.--th.y ar. to provide effici.nt,
economical, and, if po••ibl., t.chnolo;ically
advanc.d local t.l.phon••ervic.. ~.ir role
i. not t.o provide a .ourc. of rat.pay.r f~,
credit, and oth.r a•••ta to financ.
competitive ventur•• , nor v.r. 'they ••ant ~
b. va.t conglomerat.. in which tel.phon•
• ervice i. relegat.d to a .ubordinat. plac••. . .
'the d.cr.e c ont.mplat.. that AT'T, a. a
company now .ngag.d in comp.titiv. bu.in••• ,
could .nter various n.w field. a. it •••• fitJ
it did not contemplate .uch .ntry for the
Regional Holding Compani•• Ix;cpt on I 1imi%.4
IDd 'lowly-eyolying ba.i.. Th. r.a.on i •
• imple: the•• compani•• , unlike AT'T, r.tain
vhat i. in law and in r.ality a aonopoly over
a critical a.pect of the nation'. tel.phon•
• ervice.

• • •
• • • [T]b.re i. the ov.rridin; principl. that
the Court 1. 0))11;lted und.r th. d.cr.e to
make certain that the Regional Bolding
Compani•• do not impede competition 1ft 'the
non-tel.communications .arJteta th.y ••ek to
ent.r. •••

Th. d.cr.e a••ume., a. doe. th. Court, that
the R.gional Holding campanie. ..y div.raify
on a aignificant. • cal. only,. they
d_onatrat. • • • 'th. 1aprobUil1qr of th.ir
involv_.nt in ,nticompet.itiv. conduct ~..d
upon 'th.ir aonopoly atata.

U .• pp. "4-1'5.

)). Jf.I1i'rD 11.,=,1; ()"?'

%n 1,., "th. BOCa once '9aift ,.kad for waivers of all 'thr••

lin. of bu.in••a r ••trictions. In "'%'rD 11';1;ric 1}"71, 'th.

15



antitrust court r.examin.d the opportunity and incentive of the

BOCa to ua. their monopoly centrol ever the local t.lephone network

to d.f.at c01l1petition. tI'h. BOca advanc.d th.ir n.w r.qu.st ~n the

qrounc1. 'th.t th.y no long.r had aonopoly control of 'th. local

't.l.phon. n.twork, 'that 'th.r. is no long.r a Ball Sy.t_ becaua.

'th.r. are .evan R.gional Campani•• , and that, unlik. at th. tim.

1:h. JaJ nacr•• va••nt.r.d, f.d.r.l r.qul.tion i. now SUfficient to

pr.v.nt an'ticcmp.tit.iv. abus...

'Th. anti'trust court. .xamin.e! ••ch of 'th... contentions and

found .ach wanting. 'Th. antit.ru.t court concluded that the BOCs

continu.d the sam. inc.ntiv. and aJ:)ilit.y to uae th.ir aonopoly

control of 'the local a.rvic. n.twork to d.f••t competition aa th.y

had at t.h. tim. of div.stitur•••

'j,g, Hcstern El.C3ricr ("9'7), pp. 565-566, vb.r.in with
respect 'to the BOCa continu.d opportunit.y and inc.nt.iv. for
=onopoly aDU" in the information ••rvic.s .ark.t, the antitrust
court conclud.d

there baa b ••n no chang. What.v.r in this
r.sp.ct ainc. 1984, and no d_ona'tration that.
now, unlike 'then, 'ther. i. no .=aUntial
poaaibility that the R.gional compani•• could
not, and indeed would not, us. th.ir .onopcly
po....r 'to imped. cc=peti'tion in th. information
••rvic.. .ark.t.

• • •
ftat 'the abili~ tor UN.' exiat& •• doe. 'the
inc.nt.iv., of that th.r. can be no douJ:)t. b
stat.d abov" infonat.ion ••rvicaa are

- fr.gil., and becau•• of 'th.ir tra9Ui~, "t1Jla­
••nsitivity, and th.ir n.,ativ. reaction 'to
.ven ....11 d.ep-adationa 1D uanam.••ion
qual!ty and .peed, 'th.y are JaO.t .asily
.ubj.ct 'to d••t.ruction by 'tho•• Who control
'th.ir tran.-1••ion. AaOnt 'th. aor. obvioua
••an. of anticoapetitiv••cot1on in th1. Z'a9ard
ar. incr..... in 'th. rat•• for 'tho•••witch.d
and priv.t. lin. s.rvic•• upon which R.v1onal

11



It did so based en a

Th. antitru.t court did carv. out on. area for vaiver:

Intormation ••rvic.s ~ran.mia.ion.

coat/benefit analysi., a. fellows.-

Atter considering th. subject in .ome detail
and with CJreat car., the court ba. JHcoa.
convinced, fir.t, that, if the authority of .
the Regional Compani.. i. caretully limit.d,
the risk of anticcmpetitiv. action by th•••
compani•• , vhile not insiqnificant, i., on
balance, outweighed by other consideration.,
second, that the broad scale and tb.
reasonable co.t crit.ria n.c••••ry for a
succe••ful [info~ation.ervice. u.n.-ia.ion]
.ystem can be .et only by permittinCJ 'the
Regional companies to provide the nec••aary
infrastructure components for efticient
videotech .ervices on an inteqrated baais, and
third, that it is probable that a vell-run,
adequately publicized system could pertorm a
usetul service, and that it might .ttr.ct •
SUfficient number ot subscriber., ao that it
could operate on an .conomically sound basi••. . .
For the rea.ons .tated, the Court vill .xempt
from the information services restriction the
transmi.sion of information generated by
others • • •

Western Elec::tris; (1987), pp. 5'1 and 5" (bracketeeS material

supplied). ~he antitrust court inviteeS tho.e BOca interested to

Company comp.titor. depend vbile lov.r rate.
ar. maintained 'for .ev1on.l coapany n.twork
.ervices, manipulation of the qual1qr of
acce.. 11ne., iapairaent of the .peed,

_ qu.lity, and efficiency of ded1c.ted private
l1nes u.ed by c:oapetitors J developaent of new
infomat10n .ervices to uke advantave of
planned, but not yet publ1cly known, cbanve.
1n the underly1nV network, and u..e for
.eg10nal company benefit of the knovledv. of
the design, natur., g.oqraph1c cov.rav., and
~ratt1c patterns of competitive information
s.rvic. provider••
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submit specific propo••ls for entry into the inform.tion ••rvice.

transmi.sion bu.in••••

c. VMS waiver omer

~n Karch, ~988, 'th. antitru.t court c;rant.eS a va!v.r to the

BOC. uneS.r Section nIl (C) of the K1'J Dacr•• , 'th.reby permittin;

'them -to engag. in voice storage and retriev.l .ervice., inclucUng

voice •••••ging •••••rvic.... ws W.iv.r order, p. 23.1

OV.r oppo.ition frena VKS competitor., 'the anti~.t court

qranted the vaiver ba.ed on a public policy co.t/benefit an.ly.i•• '

The antitru.t court conclud.d that a l.rg. VMS market exi.t. that

will not b••ff.ctively develop.d ab.ent proper BOC participation.

7The VMS Waiver order diatinquiab.. betwe.n information
••rvic.. content .nd information ••rvice. tr.naai••ion. The VMS
Waiver Order deni.d the BOC.' requ••t for vaiver of the lin. of
busine.s re.triction on information .ervice. content. Authority to
offer ••rvice. like M.moryC.ll- i. cov.r.es by the waiv.r grant.d by
'the antitru.t court to .nc;ag. in information .ervice. tran••i ••ion.

Aa .arlier not.d in f.n. 3 herein, • portion of the VMS W.iv.r
Order va. overturn.d on appeal. ..., Onit.O Stat•• y. We.t'rn
Electric Company. Inc., 900 F.2d 283, 305 (D.C. Cir. 1190) (- ••
• the district court .rred in .pplying ••ction VIII (e) to the
uncont.st.d .otion to r ••ov. 'the line-of-busine.. r ••triction on
information ••rvic... And becau•• v••1'. unable to ••y th.t the
district court vould h.v. r ••ch.d the .... r ••ult h.d it appli.d
the prop.r legal .t.nes.rd, v. are constr.inees to raaanCS the ca.e
for fur'ther con.ider.tion of 'the BOC.' .otion to raove the
inform.tion .ervice. b.n in it. entirety.-) -:he portion overturned
i. th•. I)i.triet Court'. danial of thl waiver requ••t for
information .ervice. content. It appears to the ce-ai••ion th.t
the vaiver for information .ervic.. transai••ion baa raa1nles (or
vill r ...·in) intact.

'Tho.. in oppositioD . 'to 'thl va1vIr arvul4 principally 'two
propo.ition.: (1) Du. to ace .onopoly of local .witching ••%'Vice.,
·a ccnapetit1v•••rket for thl d.livery of [VIIS) .e%'Vice. to
con.waer. 1. lik.ly to d.v.lop only if th. [BOC.] r_in prob1.b1taCS
frOll providing them- and (2) the BOCa fail.CS to .how under .ection
VIII (C) of the MFJ !)acr•• that there i. a lack of cCllpat1t1ve hUll.
VMS Waiver Order, pp. ].1, 20, ))r.cket.d .aterial .upp11Ies.
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Recoc;nizing the potential for SOC anti-competitive activity in the

VMS Ilarket, the antitrust court nonetheless concluded that BOC

entry into the VMS market va. varr~nted.'

4j'he antitrust court did not simply turn the BOca l00.e in the

infor1Ution aervice. arena to behave a. they desire. In the

•

context of qranting vaiver. to enter the information .ervice.

'tranmIi.sion arena, the antitrust court noted 't.bat

•• • • Regional Company behavior in the
information .ervice. field vill be clo.ely
monitored. Should it bac01Da apparent 'that 'the
flexibility c;ranted harein i. baing abu.ed,

,
AlthouC;h finding the cost/benefit calculation a clo.e call,

the antitrust court conclu~ed it. cost/benefit analy.i. a. follow.:

In the Court' • opinion, .everal factors tip the
balanca in favor of Regional Company entry.

Fir.t. In view of the tact that 'the core violations
that vere the .ubject of proof at the AT'T trial did not
involva this market at all, there i. le.. rea.on to
believe that Regional company involve.ent in this
in~ustry will lead to anti-competitive bahavior than
WOUld, for example, it. involv..ent in long distance,
provision of information content, or -.nufacture of
telecommunication. product••

Second. Due to the .ubtle competitive pre••ure
exerted on this market by the pre.ence of .ervice
J::Iureau., an.wering .ervice. , and particularly hoae
answering machine., the ability to control price. and
otherwiae to operate monopoli.tically vill be
substantially dilutac1.

• • •
'1'hird. In view of the 1al'gely inconclusive and

speculative nature of the competitive considerations,
otber puJ::Ilic policy factor. .hould al.o be considered.
In thi. context, the public intere.t beavily tip. the
balance in favor of 'the reque.ts of the "vional
Compani_.

The likelihood i. 'that truly =1quitou. acee•• to
the.e .ervice. vil1 not be had by the re.idential and
amall bu.ine.. COftSuau in 'the aJ:).ence of .evional
company involv_ant. •••

VHS Waiver Order, pp. 21-22, .cae ..terial cnUtt.e4. '.
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'that local J:)ottlenecu are J:)einq u.ed to
di.criminate aqain.t competitors in the
information .ervices urket, or that the
information .ervice. are ~einq aub.idized by
funds contributed by the atepayer., the Court
will take appropriate enforcement action. In
fact, if the behavior of a particular R.qional
company prove. particularly egregiou., 'the
Court will not h••itate to r ••cind that
violator'••Uthority to .ngaqe in information
transmi••ion .ervice. altog.ther.-

VMS Waiver Ord.r, p. 18, footnote omitted.

B. led'%'11 Communicatipn. Cgmai••iqn rin4ingl

Th. !'.deral Communication. c01l1li••ion (!'ee) ha. raneS.r.d

••veral post-divestiture d.ci.ion. r.garding th. condition. under

vhich it ahall allow the BOC. to off.r interatat. .nhanc.d

.ervices. By n.c••aity, .ach of thoa. d.ci.ion••ddr••••• the

cpportunity and incentiv. of the BOC. to ):)ahave anticompetitiv.ly,

principally from the point of vi.w of pr.v.nting di.criminatory

ace••• to the local ay.tem and impermi.aible cro••-.~.ieSy. ~e

rel.vant portion of th.ae d.ci.ions are ):)ri.fly di.cua••d h.rein as

a partial basi. for the com=i••ion'. finc1inc;'in thia ca•• that SST

has both the opportunity aneS incantiv. to behave ant.icomp.titively

in the %S mark.t if it. pr•••nc. th.r.in i. uncontroll.4.'o

10The Commission uus !lotic. of 'the following decision.
render.d ):)y 'the FCC, ~p1ua on. "ederal Appe.l. court d.cision
relating ther.to.

1. - Policy anc! Rul.s CCncam1nv 'th. Fumiahinv of ClaStOll.r
PrOli.e. Equipm.nt, Enhanc.d S."ic.. and cellular
Communication. Equipa.nt by the ..11 OpeRtinv eoapani•• ,
ec %)ock.t 13-115, "PArt In4 0rd.r , 15 FCC 24 1117
(1984), ref.rred 'to h.r.after a. -ace s.p.ratien ord.r,­
.nd !'ee 14-252, 4. Fed.",. 26056 (111.), r.ferr.d to
her.aft.r a. the -BOC S.paration Reconsid.ration order.-
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1. BOC Separatign Order

Prior to div.stitur., ~ut after the entry of the M1J .n~ MrJ

Deer•• , the FCC un~.rtook to d.f.min. "wb.th.r 'th. ..parat•

• ubsi4iary r.quirem.nt. [pr.vioualy adopt.d ~y 'th. FCC for

application 1:0 AT'T] are applicabl. to 'the [divest.d] Bell

Op.rating- Companies (BOCs) aft.r 'th.y are divest.d ~y [AT'':)

pursuant to 'the • • • (m'J) .,,11 ~e !'CC ord.r.d a .eparat.

a=.i4iary requirement for 'the SOC previaion of .nhanc.d .ervic.a,

stating

'We have d.t.rmine4 in thia proc.eding' that
.tructural a.paration should be impo.ed on the
divelt.d BOCa in th.ir off.ring' of • • •
• nhanc.d a.rvic.s • •• • w. hIve found that
the ben.fita, and the ability to d.t.ct an4
pr.vent improp.r cOlt-lhifting- anc! other
anticomp.titive practice., outweigh the coata
impo.ed on the BOC. in forming and operating
throuqh ••parate org'anization••

BOC S.paration Ord.r, p. 23 (acml aaterial c=ittad).12

2. FCC 86-252, CC Oocket No. 15-229, I'Port Ind Order, Jun.
19, 1986, which is the TCe Ord.r in Comput.r Inquiry, 111,
r.ferr.d to h.r.after a. "el-III."

3. P,opl. Of the Stlte of Ca1if9rnia v. 1.d,ra1
Communicatign. cgmmis.ipn, 905 F.2d 1211 (9th Cir. 1990),
r.f.rr.d to her.aft.r a. "Califgrnia y. ICC."

"soc S.paration Order, pp. 1-2, (brack.ted ..tarial .upplied) •

u1n it. BOC S.paration R.con.id.ration Ord.r, at p. '. the FCC
.ad. a f~ll.r de.cription of 'the rational. it had adopt.d in it.
BOC S.paration Ord.r. .

Tb. ord.r va. baa.d upon our f1ndinV. that 111
ligbt of curr.nt circwutanc•• , a a04ifle4
.tructural ••par.tion is n.c••••ry tG enaure
th.t soc provi.ion of • • • enhanc.d ••rvice.
doe. not lead to unr.a.onable rat.. for
r.gulat.d ••rvic.. or diminish.d compatit~on
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~e a04ified .tructural .eparation requir..ent for SOC

provi.ion of enhanced .ervice. adopted by the FCC prohibited, among

ether things, joint billing and joint marketing. ~e ~Cc iound

that 'th••• type of joint. activiti•• po.ed tar too qreat an

opportunity tor anticamp.titive behavior by ~e BOca that might

hinder competition in the ES aarket.. U Part of the rationale for

in the prevision of • • • enhanced .ervice••
Ab.ent modified structural .eparation it would
be more difficult to control the regional.'
ability to cross-subsidize competitive
offerings er to discriminate in the
interconnection of competitors' effering••
~he benefit to con.umer. of controlling .uch
potential conc1uct outweigh the co.t of
.eparation. We do recoqnize the pos.i):)le
inefficiencies inherent in .tructural
.eparation. structural .eparation .ay reduce
po.si]:)le economi•• of .c.l••nd .cope. Public
••rvice. might be provided .ore cheaply on an
un••p.r.ted basi.. How.ver, until ve bay. bad
the opportunity to ••••ur. the eff.ct ef
.tructura1 .eparation on 'the r.gion.ls'
provi.ion of • • • enh.nc.d .ervic.s,
.tructural .eparation i. valuable to .axiaiz.
the ben.fit. and ..in~ze the harms of th.
regional.' participation in the.e .ctiviti••
while w. acquir. experience which will enable
u. to adjust the structure under which this
participation ..y be ao.t ~eficial.

~e FCC specifically found ~t

Joint operations ..y allow the BOCs to prosper
for reasona cri:ber than (1) 'that they provide a
price and quality cOllbination for unre;ulated

.product. and .ervice. that 1. aore attractive
than wbat other supplier. provide, or (2) that
'they baye lower coata. 'fbe BOCa could employ
their monopoly position 1n network .ervices to
pro.ote their own • • • efth&nced servicea.
~hose activities involve • danger of
antic01llpetitive pract1cea (e.9-, delayed
.ervice connect.ion for aul»scr1bera purchas1nq
a rival'. CPE) and coR .hifting (a.9., oyer­
allocation toward aonopolY servieas of a ••~.s
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14
a prohibition of joint ~illing i. potential abu.e of CPNI. ~b.

FCC alao concluded that the potential abuse. from joint .arkatin;

could only be adequately controlled ~y the imposition of .oma

structural separation r.quir•••nt.'s-

repre.entative marketing
.ervices and CPE). ,

aonopoly

IOC S.poroticn Qrdc~. p. 15.
14

Specifically, the ~CC noted ~at

the cu.tom.r data Which i. n••d.d properly to
comput. and ••nO bill. incluO. sen.itiv.
custom.r proprietary information which sbould
not be .ec••••d by p.r.onn.l provic1inC)
unr.gulat.d product••nd ••rvic•••

IOC S.para%ipD Ord.r, p. 17.
15
~, BOC S.paration Ord.r, p. 11, vb.r.in the FCC state,

~h. BOC. • • arque 'that ther. should be no
prohibition of joint mark.ting, s@j.ct to
appropriate accounting controls. '%'he BOca
argue that, d.ue to th.ir dimini'h.d arket
pow.r aft.r div.stiture, th.y should not be
con.train.d with the joint .arketin;
prohi~ition. They argue that custo.era should
~. Gl. to o~tain at on. ta. both n.twork
.ervice. and ePE. We aust r.j.ct th.s.
arqum.nta • •• • Th. IOCa h.v. failed U
id.ntify convincing r.asona why accountiD;
controls .ff.ctiv.ly can be ..play.d ~ •
••qr.q.t. comp.titiv. and r.qul.t.c5 cosU. As
_.tat.d previously, r.liance on acccnmtinv
.yatau alon. to allocat. coaaon costs is
oft.n unsatisf.ctory. By r.quir1nv the total
s.paration of .ark.tin; ferc.s, includift;
adv.rtising costs in 'the case of unr'9Ulatec5
products and services, v. can aor••ffectiv.ly
.nsur. that rat.pay.ra do not bear coaU vtUcb.
should ~. born ~y the competitive ••ctor.
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2. ComPUter InQUiry III Ind 1;h.
Ninth Circuit Rlvlrtal Therlpf

In th. BOC S.paration Ord.r, ~. FCC r.j.ct.d th. a~.nt

that 4ivIstitur. had r.duc.d the n••d for structural ••paration.

~n eI-III, th. FCC compl.t.ly r.v.r••d ita count and r.liev.d the

BOCa of .tructural ••paration r.quir...nta. Wh.r.aa in the BOC

S.paration Ord.r the ~Cc had conclud.d that .tructural ••paration

vas a n.c••sity," in eI-III th. FCC r.ason.d that div••titur. and

incr.a••d competition in th. enhanc.d ••rvice...rk.t had chanq.d

the cost/b.n.tit of .tructural ••paration. ~n "th. FCC'. n.w vi.w,

atructural aeparation no long.r could be vi.w.d aa th. principal

aafaquard against monopoly abu... ~. FCC th.r.for. adopt.d ft.w

r.qulation. per:i'tting the BOCa to int'c;rat. th.ir basic and

.nhanc.d ••rvic•• upon impl••entation of a plan of non-structural

.af.gua~. to b. approv.d by 'th. FCC.

In plac. of it. form.r .tructural ••paration policy, the YCC

substitut.d two non-structural .af.guard.. on••af.quard i. the

development of cost allocation ••thods to minimize the ability of

''The BOC S.paration Ord.r, IS FCC 2d at 113S-1136, .tat•• ,.
follow.:

Anticempatit1v. conduct dir.ct.d aqainat
enhanc.d ••~ice provider. can be controll.d
by atructural ••paration in a UM.r 'that ..y
not be .ff.ctiv. with accountinq ••paration
·alen.. %'f a BOC•••pant••nti~ i. r.quir.d
to obtain ace... te th. n.twork in 'th. • ...
fa.hien aa would a coapatift9 auppli.r, 1:h.
proviaion of inf.rior ace••• 1:.0 a BOC rival
would b. much .aai.r to d.t.ct. %n addition,
'th. d••ivn of th. n.twork to favor 1:h. 8OC'.
own enhanc.d a.rvice. woul4 be .aai.r 'to
d.t.ct ainc. ..parat. atructur. could h.lp to
r.v.al any ill.g'l information transf.rs.
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the BOC. to shift co.ts from their unrequlat.c! to r.gulated

activitie.. The .econd safeguard i. the adoption of r.qulationa

designed. to prevent the BOC. from using their .onopoly control of

the local telephone network 'to discriminate agaiMt competing

providers of enhanced .ervices. ~hi. latter control embraces an

op.n network architecture (WONAW) policy, • requirement that each

Boe notify it. competitor. in th. enhancec! .ervice. indu.try of

change. in the network 'that would effect. th. previaion of enhanc.d

••rvice. on a timely basi., anc5 a requir_.nt 'that each BOe provide

it. competitor. wi'th infonDation Gout cu.teaer u.e of the

t.lephone network.

In California y, rcc, 'the Ninth Circuit ov.rturned th. FCC'.

Order in CI-III, finding that the r.cord before the 7CC .upplied. an

inadequate factual b.si. upon which the FCC could rationally finc!

that the incUvidual costs and b.nefits of .tructural .eparation had

be.n mat.rially affected by changed. circumstances since the BeC

separation Order. In es.ence, 'the Califprnia y. lee Court

invalidat.d the FCC'. n.w cost/benefit Analysi. because the r.cord

rev.aled no basi. for conclUding 'that riso 'to ratepayer. anc!

comp.titors from improper cross-.ub.idy activity va. in any way

l ••••n.d by ev.nta in the t.lecommunications world aince the FCC

issued ita BOC Separation Order.11

1?iU, ell ifornil y. ree, pp. ~23'7-~23', vberein 'the Court
concluCSe.:

• • • [T]he • • • purported -chanves- 1n ~e
t.lecommlmications .arket identified by ~e
FCC lend no aupport 'to ita conclusion 1:hat ~e
risk of cro••-.ub.1cUzation ))1 the BOca haa
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c. The EVidence Pre'ln;.d in tt i • CA"

Th. Commission has cond~ct.d its own h.aring r.garding SST's

provision of MamoryCAll- s.rvic••" Th••videnc. pr.sent.c1 to the

Commission in this dock.t demonstrat•• SST's cl.ar opportunity and

j,nc.ntiv. 'to })ehav. anticcapetitiv.ly in 'th. VMS ..rk.t with

r ••pect ~o n.twork acc.ss, .ark.ting practic.s anc1 pricing

(inclUding croaa-suJ:)aidy matt.n). tI'h. r.cord &howa .ct~al

d.cr_s.d. • •• (A]. v. have alr.ac1y point.d.
cut, 'the Commi••ion.'. consi.t.nt po.ition
before CD~~ LU ha. alway. be.n 'that
monitorin; and .nforcement pro):)l••••ak. co.t­
accounting r.qulation. an in.ff.ctiv. 'tool in
d.t.ctin; co.t-.hifting. Should the BOCa be
fr.. 'to int.;rat. th.ir ba.ic and enhanc.c1
op.rations, nothing in the r.cord .~gg.sta

that the FCC <or .tat. r.gulator.) will have
any 1••• difficulty than b.for. in d.t.rainin;
wh.ther cost. have b••n misallocat.c1. Ind••d,
the only justification the commiaaion hal
eff.r.d for it. h••vy r.lianc. on cost­
accounting r.qulationa in CDmpuIer m is that
'th. riak of co.t-.hifting ha. b••n reduc.d ~
the tour .o-call.d ·mark.t ch.ng••• • ..caua.,
.s w. have dis~.a.d, 'th. r.cord fail. 'to &how
that th... purport.d mark.t chang.. bav.
demonstrably r.d~c.d .ith.r co.t-shifting
opportuniti.s or inc.ntiv.s, the Commisaion'.
justification for it. n.w policy chang. lacks
r.cord .upport. In.WI, the co_i••ion hal
fail.d 'to .xplain .ati.factorily bow chang.d
circum.t.nc.. justify i'tl aub.titution of
nonstructural for .tructural .af.vuards 'to
prot.ct 't.l.phon. rat.pay.ra and enhanc.d.
••%'Vic.. compet.it.ora froa cro••-.ubsi41zat.ion.

"prior 'to 'th. h.aring cond.uC't.d 1ft 'this J)ock.t, IBT's r.qu••t
t.o provide K.moryCall- ••rvic. on a uial I:»asis va. 'th. subj.ct of
Dock.t No. 38"-0. As part of it.. r.cord in 'this ca••, the
Commission incorporat.. ita r.cord froa Dock.t Mo. 3"'-0. ~hat
r.cord con.1st. principally of pr.fil.d t ••tiaony and axh~ita of
••v.ral parti•• , 'th. tran.cript of 'th. h.aring. conduct.d in that
ca•• , th. tran.cript of r.l.vant admini.trativ•••••iona and the
Commission'. Order. anterad in that ca.'.
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anticompetitive bahavior with re.pect to discriminatory acee•• to

the local network and aarketing practice•• serious i ••ue. of

actual cro••-.ubsidy and predatory pricinq are at l ...t rai.ed by
.

the record. ~ey mu.t be pursued to their conclusion before the

Commi.sion can definitely conclude whether ~ara 1. actual

anticompetitive behavior in 'the area of predatory J)ricin; and

cross-sub.idy.

~. pi.criminatory Acc••• tQ the LpsIl
Network Tbrough Monopoly cQntral
Rf ti. IDeal Nework Bott1.n.ck

~e record in thi. ca.e demon.trate. at 1.." three

significant i ••ue. of di.criminatory, anti-competitive behavior by

SST in the VMS market reqarCSin; acce.. to the local network. Xn

'the C01lmli••ion •s view, the eviCSence on each issue .how. at a

minimum that SST ha. both the opportunity and incentive to uae ita

zenopoly control of the local network to defeat ccmpetition in the

VMS market· throuqh it. influence on whether, how and when

competitor. can acee.. the local network. Purt.ber, the evidence

.hova that SET ha. not he.itated to 'take aCSvanu;e of this

cpportunity, hal u.ed it. aoncpoly control over the local network

'to gain an anticompetitive advantage in ita offerin; of K_oryCall­

.ervice and vill continue 'to do ao if left unchec:k8d by the

cemai••ion.

]Pint, aft'. 'trial offer of MaoryC&1l- va. undertaken in a

aanner 1:hat, due 'to technical barrier., ••ant that coapetiton to

MemoryCall- could not us. the local network, except to provide a

aervice .i;nificantly inferior 'to M_oryCa1l-. _, ~.t1acmy of
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aur;... , Tran.cript, p. 180, 1. 2 to p. 182, 1. 3 and Section

~II.C.l.a belOVe Second, sn refu.e. to allow lIuorycall­

cempetitor. to co-locate ~.ir VMS equipment in SIT'. central

offices, thereby perpetuatinq • di.tinction in product quality and

price that. di.advantage. competiter. to Muoryc&ll-. lU,

~e.ti&ony of Burge•• , Tran.cript., p. 71 anes section %II.C.l.b

below. 'I'hi%1S, the eviesance .uqqe.t. the po••ibility that sn ha.

=anipulatees development of the local network, e.pecially the t~9'

of unbundling certain network feature. nece••ary for XaoryC&ll- t.o

be offered at all, in order t.o maximize it. competitive aesvantaqe

with re.pect to it. initial offering of MUlorycall-. I.U., Section

III.C.l.c belove

a. TechniCAl BArri': Due to *USS bitche•

~e voice ••••agin; ••rvice. offered in comp.tition 'to

HamoryCall- york on Direct Inwa%1S Dial (DID) architecture. ...,

~••ti:eny of Burg••• , Transcript, p. 110, 1. 1-10. MUloryCall- i.

de.igned en ••ore advanc.d architecture that .void. the t.echnical

barrier. bA, tresthony of Saner, ftan.cript, p. 21', 1. 2 to 1.

8, vherain it i. notee! th.t SBTI. HUloryCall- .ervice, becau.e of

it••pecial .cce•• to SBT an;lDeering, recognized the lUSS .witch

t.chnical barrier and d••iped both the network and it••ervice t.o

avoid 1:.ba 1USS aviich ucbnical !:»arr1u. 'lbe funcUonal

iliffarance i. critical, ))acauae in an area .ervad ~ a lUSS ft'itch

'that ha. Dot bean upvrad.d, the voice .....; ••ervieu that. can be

offared in competitioD 'to lIaoryC&ll- are vro••ly inferior in

quality and availability. au, ~a.tillonyof aurve•• , tttanacript at
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~. 68, 1. 6 to p. 71, 1. 21 T••timony of Dunn, Tran.cript, p. 3401

Te.timony of San.r, Tranacript, p. 283, 1. 10 to p. 2", 1. 25.

S•• el.o, T••timony of puk)lic witn••• B. Colby, a KaoryCall­

comp.titor, Transcript, p ••0, 1. 3-to p••2, 1. 3.

SST ••k.eS that it. trial of Kuorycall- take place in the

Atlanta ar.a. As it turna out, at the time of 'th. uial, 4'
central offic" in G.or'9ia hac! lUSS lIWitch•• , not upqraeSed.

~irty-thre. (33) of 'tho v.re 10cateeS in 'th. Atlanta aru.

Howev.r, 'the va.t lIajori'ty, p.rhaps a. lINch a. tl', of 'the '1'AS

Bur.aus off.ring ••rvic•• in comp.tition to M••orycall- are locatacS

in the Atlanta ar.a. i.U, T••timony of Bur;••• , Tran.cript, pp.

69-70. Stat.c! anoth.r vay, a. of March, 1991, almo.t a y.ar aft.r

the 'trial of Memorycall- start.CI, 29 out of 39 of th. central

effic•• Wh.r. MemoryCall- i. b.ing off.r.eS v.r. 1AZSS Ritch

c.ntral offic... IU, '1'••timony of San.r, 'l'ranacript, p. 215, 1.

1 to 1. 14. ':b. r.sult va. 'that, given 'the location cho.en to

'trial off.r KemoryCall-, during the trial p.riod MooryCall- va.

co:p.t1ng again.t voic•••••a9•••rvic•• that, becau•• of t.chnical

n.twork barri.r., v.r. vro••ly inf.rior.

Only wh.n 'the 1AESS lIWitch prob1,. va. brought to the

co=mi••ion'. attention by the '1'1.5 Bur.aua did SBT "gin a proqrUl

to upg-rad. 'th. Atlanta ar.a avitch... Bovner, at be.t, lIST

exp.cts 'that proe;raa to " compl.tacS (for all but Oft. c~tral

offic.) in a1d-3Uft., 1"1. au, '1'••t11l0ny of Burv••• , ~cript,

p. 11", 1. 4 1:.0 1. 17, wherein Sft Rgg..ta through 1u era••­

examination qu..tion, but BUrV'•• e&m\ot and doea ftot coftfim, that
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the ccnversions will be ccmplete by thi. date' t'yt II' 11'0,

Te.tiaony of Saner, Transcript, p. 211, 1. 15 ~ p. 2.', 1. ~,

noting that SST has informed him that th. c.ntral office ~pd&t.

will not be compl.t.d until Jun., 1992, and furth.r notin9 'that the

current .ch.dule for updatin; i. not b.inq ••t. ~e r ...ining

central office loc.tion will not be upqrad.d until october, 1.111 at

'the earli••t. '.rhu., for at le••t the firat 15 .on~ of 8ft' a

initial entry into the VMS aark.t with ...oryc&ll-, 'the t.chnical

}:)arri.r. of 'the network creat.d an insunaolmt,U)le advantag. in

SST'. favcr r.garding th. quality of the vcie••••••gin; ••rvic••

• v.ilable a. comp.tition to Muorycall-. AI:».ent th. t.chnical

barri.r du. to the lAESS .witch, the voic••••••ging ••rvic••

comp.ting vith MemoryC&ll- compare much aor. f.vorably vith r.spect

to quality and .v.ila.bi1ity of the voice .ail ••rvice.

b. Co-Lgsatipn

SST plac.a ita 'Voic. ..i1 equipment (1ftcluc!inq hardwar.)

vithin ita central offic•• , 'th.reby .na))lin; SBT to provide a

higher quality voice ..il ••rvice. ~i. .ction a1.0 reduce. 1ft·.

oy.rall coat of providin; Keaorycall- because it .liainat.s th.

n••d for a local 'transport link to provid. 'th. ..rvic.. ba,

tI'••taony of aurv..., 'lranacript, p. 71, 1. 4 'to 1. 23' p. 115, 1.

13 'to 1. 23.

At pr••ent, '1'AS Bureaus .uat place 'th.ir voic...il equipaent

en 'th.ir buain... praai.... ~. r.duce. 'th. quality of voic• .ail

and nec•••iut.. p.ying Sft for a local 'traMpoR liNt 'to 'th.

can1:ral offic•••rvi"9 'their CIl81:a1Mr. U.
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':'be TAS Bureau. hava reque.teeS the opportunity to locate their

voice 1I&il equipment within SST'. central offiea., that i., they

have requ_tect 'the opportunity 'to co-locate their voice mail

equipment. i,u, Te.timony of Burga•• , ~ran.cript, p. 114, 1. "24 to

p. ~as, 1. 7.

SBT has received anc! denied .uch reque.ts. 1,4. Since the

tima SST bagan offering KelloryCall-, it ha. been their policy not

'U) co-locate other prcvic!era' equipment in 'thair central office••

~f SB'l' qrantac! such raqua.ta, however, 'the voica ..11 quality

di.tinction voulc! J:>e eliminated anc! TAS Bureaus voulc! not incur the

extra co.t of a local transport link. 14.

SST concec!e. that co-location i. an ac!vantaqa derived frOll ita

monopoly po.ition. iSa, Te.timony of Daniel, Transcript, p. S03.

SST al.o acJcnowlec!ge. that it refu.a. to allow co-location. 14•.,

p. !02.

c. %1ming of pnbun4ling call lPrwarding llatur ••

tI'he evidence in 't.hia Docket indicate. that the network

featura. nec_.ary for the 'I'AS Bureau. to offer 'their VMS cpt.iona

on a ba.i. compet.itive in quality anc! av.ilability 'to SST'. current.

offerinv of HamoryC&11- .erviee, ha. existad .ince at le••t the

early 1910••" -rhe record 18 al.o clear 'that SST cho.e not. to

"au, '1'estimony of Saner, 'transcript, p. 212, 1. 13 to p. 213,
1. 20, which _tabliah_ 'tha folloviftqz

t51ST] would l1ke you 'to ))alieve, 'the
Commi••ion, 'that 'they are 'the only one. 'that
can provide voica _ •••vinv to tha ......rkat
anc! 'that i. aimply not 'tha ca.a. The aarka1:
Which 'they have refarred to ia beinv unaaned
- haa been unaervac! becau.a of 'the refusal to
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u=undle the feature. and offer tha on th. network on an unbundl.d

~.i. until SBT va. pr.par.d to off.r Mamorycall- .ervic.. lsi,

'1'.sti=ony ef Dani.l, ~anacript, pp. S21 and !3!5. 5.. a1.g,
:

.'

cff.r call forwarding no .n.v.r and call
forwarding bUSy lin. in 'the pa.t. As far back
a. 1982, cur indu.try hal ••k.d for 'th•••
f.atur... In 1185, I b.gan a p.tition with
Southern Bell a.king for th... f.atur••
my••lf. What'. more alarming than anything i.
th••• f.atur•• have be.n available .inc. 19.2,
.lmc.t nine y.ar. and th.y' r. being offered
today b.cau•• M.morycall- i. q.tting into 'the
bu.in••• , but th.y'r. not b.in; offered en an
.qual ace••• ba.i••

Without call forwarding no anaver .nd
call forwarding bU.y lin., the r ••idential
mark.t, .nd to a c.rtain .xt.nt th. ....11
bu.in... mark.t, which i. what th.y'r.
r.f.rring 'to •• the un••rv.d mark.t out 'th.r.,
hal b••n unmark.tabl.. R••id.ntial u••r. mu.t
have an automatic m.an. of forwarding 'th.ir
call. wh.n th.y· r. on the phon. or out of 'the
offic. or out of th.ir hem.. ~.y will not
u.. call forwarding variable .ach tiaa th.y
have 'to 90 out to the .tor., 90 out in 'the
yare! cr th.y vant to walk th.ir dO;. ~.y

.imply do not have th. di.ciplin. and 'th.y

.hould not have to have that di.ciplin••
Th... .p.cial calling f.atur.. .bould have
be.n available nine y.ar. ago.

Bad thi. voic. • •••aging indu.try today
had tho•• f.atur•• , th.r. would have be.n at
l.a.t .9 voic. m•••a;ing compani.. in Atlanta
cff.ring r ••id.ntial an.v.rin; ••rvieas. ~.

price the r ••idential .ark.tplace would have
b••n charv.d would have been .ark.t driven by
the comp.titioD and the pric. would bave bean
f.ir. ':h.re vould not have bean a Pent-up
deaand and th. una.rv.d mark.t would have bean
••rv.d a lon; t1aa avo.

s•• a1,o, '1'aRiJlony of .an.r, ~anscript, p. 2", 1. 10 to 1. 1',
indicatin9 ~t at 'the out••t of its busin.s. K••••;. World va.
v.ry 8Ucce••ful in .ttractin; r.sidential =stc.era for ita voic•
..11 service, but could not k••p tho because at that tiJI. (.round
1,.6, SST had not ..de call ro%V&rdinv - Don't baWl%' and call
ForvardinV - Bu.y Lin••v.1laJ:)1. to th. vxs .ar~.



~estimony of Saner, ~anscript, p. 283, 1. 10 to p. 284, 1. 17 and

p. 316 to p. 317, 1. 22.

~e Commission finds this evidence ~isturbing enough becau••

of it. indication that SST may have-improperly imped.d d.ve1dpaent

of 'the VMS market for almo.t a decade. ~e evidence ia even more

disturbing, how.v.r, becau.e of what it ..y v.ll aignal with

re.pect to SBT'a Purport.d commitm.nt to a prop.r Open N.twork

Architecture proqru.za

~Cox Ent.rpri••• , %nc. rai••• this important point in it.
po.t-b.aring brief, p. ~2, f.n. 5, a. follows:

Und.r the concept of Op.n N.twork Architecture
("ONA"), n.w f.atur•• , .ucb a. CF-NA and CF­
BL, .hould be mad. available on a co.t ba.i.
to whoever n••d. th.. a. .oon a. they are
t.chnically fea.ible. A. the FCC explains:

w. con.ider Open Network
Archit.ctur. to b. the overall
de.iqn of a carrier'. ba.ic n.twork
faciliti.. and ••rvic.. to permit
all u... of the ba.ic network,
including the enhanc.d .ervice
operation. of the carrier and ita
co=petitor., to interconn.ct to
apecific ba.ic network functions and
interface. on an unbundled &Dd
wequal ace•••W ba.i.. A carrier
providing enhanced .ervice. through
Open Network Archit.cture .ust
unbundle key components of it. ba.ic
a.rvice. and offer 'thea to 'the
public under tariff, r.gardl ••• At
yh.th.r it. .nhanc'd ••tyic••

. utili;. th. unbundl.d compon.nt'.

_ ':bird Computer %nquiry, B.port In" Ord':, 10~
F.C.C.2d tSI, 1011 (111') (WhQ1DPUt.r X%IW)
(emphaaia added).

'1'he FCC felt .0 atron;ly &!)out ORA 'that
it atated: ·W. con.id.r th. d.v.lopment of
Open Network Architeeture the focal point of
'thia proceedinc;. We conclude that the
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~n .\mmary~ the ee-.1•• ion fineS. t.ha~ the r.cord in this ca••

c!acmstrat•• no~ only 'that 1m' ha. the opportunity anc! incentive to

u•• it. monopoly control of the local bot~l.n.ck to 4i.crim~a~.

against co.p.~itor. r'9a~ing ace••• to the local n.twork, it ha.

in :act don. .0 with r ••p.ct to ace... to the local n.twork by

comp.titor. of MemoryC&ll- ••rvic••

2. Marketing Abu'" In~ other
pnfAir pa. of Mgnopoly Position

':h. r.cord in thi. ca•••how. 'that SST anqaqed in at l.a.t 'th.

following .ark.ting anc! oth.r promotional practic•• with r ••pect to

MemoryCall- c!uring 'th. trial period.

1. SST activ.ly .old Memorycall- 'to 'rAS Bur.au cu.toa.ra who
call.d SST 'to ord.r call forwarding and oth.r cu.toa
calling f.atur•• in pr.para~ion for .iqning on with a 'rAS
Bur.au.

2. SST'. mark.ting inclueS.d r.pair ••rvic. att.ndant•
••lling M.moryCall- 'to 'rAS Bur.au cu.tca.r••

3. SIST bill. for M_oryC&ll- by u.inq its 1IlOnopoly bUling
syst•••

impl.m.n~ation • • • of Open N.twork
Archit.ctur. plana, approv.d by this
Commi.sion, i. a pr.condition for c:ompl.t•
• li.ination of the .tructural rul•• for th•••
carri.ra.- comput.r XII, 104 F.C.C.2d at
1020.

As 'thi. proc••ding ha. ..d. cl.ar,
South.rn 8111 has a vi.w of on all its 0VIl.
Acco~inq to South.m "11, Southem Ball
.hould .ak. n.w ••rviea. availabl. pnly yb.n
it plan. to pff.r In .nhan;.d acryi;. thl %cln
UI. %h.m. Dani.l at 533 (-aNA .ay. Wlft v.
U•• tho.. ..rvic.. aura.1v•• , v. art required
~o mak. th.. available-). Thi. 18 notbinv
le.. than an acknowladguant by Southern -.11
that it vi.v. ita own outside ba.in...
v.ntur•• a. ita primary franchi.e .otivation,
not the .ervice d~d. of ita captiva
talephone ratepayera.



.. • SST u.e. i~. 1Ionopoly billin9 .y.~Ul to prcmote the ...le
the MamorycallW with bill .tuff.r••

s. sn refu••• 'to allow it. VMS competitor. 'to u.e i~.

1Ionopoly billing .y.tem to either bill VMS or promote
~. .

,. In u.e. it. CUstomer Proprietary Network Infomation
(CPNI) to identify prospective MemoryC&ll- .ub.cribers,
while ~AS Bureaus are denied real time .qual ace... to
SBT's CPNI.

IU, '1'e.timony of Burge.s, ~ran.cript, pp. '6-6', li.tinc; the

1Iarkatinc; practice. noted above and al.o de.cribinc; the ero••­

sub.idy conce~. rai.ed by 'the.e practice.. I •• 11.0, ~e.timony of

P. Williford, public witne.. and competitor of Me.orycall-,

4l'ranscript, p. 38, 1. 11-~3J ~..timony of laner, ~anscript, p.

291, 1. 21 'to p. 296, 1. 25, ••tabli.hin; points 1, 2, 3, 4, 5 and

, abcve, plus other 1Iarketin; and operational practice. of

qu••tionable fairn.... 'rhe.e practice. are not d.enied by Sft.

J.u, -restimony of Daniel, Transcript, pp. 531-41, 546-41, 555.

'In the Commi••ionI. view, the.e practice. con.titute .arketine;

and c'ther promotional activities 'that unfairly trade on SISTI.

1Icnopoly po.ition to the immediate and irreparable d.etriment of a

competitive 'VMS 1Iarket.11 'Indeed, SBT ac!ait. the validity of the

concern. rai.ed by the Staff of the Ccmai••ion (ba, ~e.timony of

%)aniel, Transcript, pp. 444-45) and venerally concede. the validity

of the CCIIII1••1on·. conCU'NI to prote= independant coapetitora and

~o 'the axtem: 'that it 1. ftot .elf-evidant that 1ft'.
pra=1ce. ~eatan the developaent of • competitive VMS .-rket,
bA, ~e.tiaony of A. Carson, a public witne•• and coapetitor of
MemoryCall-, te.tifyinc; that fra october, 1"0 (whan SaT betan ita
concerted .arketint pUsh for K_oryCallW) her busifte•• lo.t
apprcximately $100,000.00 1n annual gro•• revenu.., tbe ..jority
attributable to XUlcryC&ll-.

35



tair competition in the VMS .arJcet (IU, c:caenU of SliT,

ttranacript, p. i, 1. 9 to 1. 12). Of particular concern to the

commi••ion i. the tact that SST had earlier encountered many ot th.- .
.... problema 1n Florida wh.n it introduc.d M••orycall- a.rvic.,

y.t appar.ntly SST 'took no at.p. to curb auch practic.. bere until

th. Commi••ion instigated it. inve.tigation into SST'. trial offer

of HeoryC&ll- in Georgia.zz

Und.r th••o.t ~avor&bl. construction o~ 1ST'. evidence on

'th••• points, SST rai.e. 'tWo ·d.f.n•••• to its actiona. ~irR, sn
claiJu to have correct.d tho•• abu••• that d•••rve correction.

Second, SST ••••n. that c.rtain marJe.tin; advantag•• it enjoy. are

properly retain.d by it b.cau•• th.y 1D.rely r.pr•••nt ·economi•• of

acale· of which SST .hould b. allowed to take advantag••

N.ith.r the evidence nor .ound r.qulatory policy .upports

either of th••• two d.f.ns... Rather, the commi••ion find., a •

• uqg••t.CS by ita Staff, that SST' • practic.. • 73.i.. qu••tion.

regarding wheth.r SST and tit. VMS coapetitora] ar. operat1Dg on

anything' lik. an equal ~ootin;,• th.reby rai.ing • i ••u.. of

~undu.nta1 faim... aM ccmpetitive equality.- _, "'e.taony of

Burg••• , 'rranacript, p. Ii, ~racket.d ..t.rial .uppli.d.

HUloryCallw enjoy. a ~avcr.d atatu. because of its conn.ction

'to SST'. acnopoly control of 1:.he local exchallge n.twork. A

busin... or re.idential cuataaer .u.t initially contact 1ST to

ZZiU, 'lutDony of 1)&n1el, pp. 541-49, nereiD 1ST adaiU ~at
c!••pite .Wlar probleu •••oci.t.d with IBT'. .arlier Florida
offering of IlUloryCall., ftO prior prev.ntative .tep. vere UJten to
avoid such practice. bera, and vh.re SST acknowledv•• tbat ~ia
behavior va. an error on 8ft'a part.


