assets held by the existing, regulated monopoly line of business."
Id. It vas reasoned that

as long as a Regional -Holding cozmpany is
engaged in both monopoly and competitive
activities, it will have the incentive as vell
as the ability to “"milk" the rate-of-return
regulated monopoly affiliate to subsidize its
competitive ventures and thersby to undersell

its rivals in the markets where there is
cozpetition.

4.

The antitrust court analyzed the specific forms that cross-
subsidy nmight take, explaining that

[o]ne such practice would be the misallocation
of common costs. To the extent that a
Regional Holding Company used the sane
facilities, equipment, and personnel to serve
both its regulated and its unregulated
activities, it would have the ability <o
overallocate the costs assigned to the former
in order to maximize the amount that would be
passed onto the ratepayers (vho have no choice
but to pay). Not only would this improper
assignment of costs burden the ratepayers; it
would also enable the company profitably to
charge less for its competitive products and

services than do its rivals who enjoy no such
subsidy.

1d., footnote omitted. One BOC proposal to be allowed to engage in
the office equipment business was found to be particularly
instructive of the cross subsidy proble=m.

Nynex's proposal for an office equipaent
venture illustrates this prodblea. Under that
company's proposal, over 75 percent of the
enployees ©of its Business Information Systems
Company (BISC) subsidiary will be located in a
sales divigion that will also serve as the
sales agent for its telephone exchange
services. Under this arrangement, Nynex could
easily manipulate the common costs of the BISC
and Operating Companies so that the ratepayers
would subsidize the office sgquipment business.

12



1d., £.n. 12. Other potential cross-subsidy abuses were noted.

A Regional Holding -Company could also
subsidize its cozmpetitive ventures Dby
transferring assets from its Tregulated
affiliates to its unregulated affiliates at
less than their cost or belov their markst
value. Such a practice would not only
adversely affect the ratepayers who ultimately
fund the research and development costs of the
transferred assets, but it would, once again, .
impede fair and effective competition in the
coxpetitive market: <this cross subsidization
would give the cozpany's unregulated
enterprise an obvicus and improper advantage
over its competitors. Conversely, & regulated
affiliate could *“purchase" assets from the
unregulated affiliate at a price above their

market value and pass on the extra costs to
the ratepayers.

1d., p. 854, footnotes omitted.

The antitrust court recognized the special potential for
cross-subsidy abuse where a BOC is develcoping regulated assets in
anticipation of their use in competitive marksts.

An affiliate which develops an asset in its
regulated wmarket in anticipation of its
potential use in the competitive market would
have the incentive to add features or
capabilities beyond those required for the
provision of local telephone service in order
to enhance the asset's market value. As a
result, the ratepayers would subsidize the
unregulated businesses by paying for “extras*
which benefit only those businesses. Indeed,
the ratepayers might bear the entire risk of
researching and developing these assets
because a Regional Holding Campany would
transfer from its regulated to its unregulated
affiliate only those projects which turn out
to be successful. Conversely, 4if the
unregulated affiliate developed an asset and
sold it to the Operating Company at the full
cost of development, a cross subsidy would
occur if the asset possessed features or
capabilities beyond those reguired for the
provision of the local servics. .
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id., £.n. 1S.

(c) IExploitation of Marketing
Advantages Stemming Lrom the
ioca) Exchange Monopoly

The BOCs have a unique position because they are the contact

point for the telephone public. This position provides special

opportunities for anticompetitive behavier, in the view of the
antitrust court.

In addition to cross subsidization, a Regional
Rolding Company could impede competition in
markets unrelated to telecommunications by
expleiting the marketing advantages stemming
from its local exchange monopeoly. The company
would have a unigque advantage over its
competitors if, for example, it "bundled™ its
regulated monopoly services with its
competitive products or services, or if it
advertised, and in <fact provided to its
customers in the cozpetitive market, more

tinmely telecomnunications service,
preferential access, or both.

id., P. 854 The antitrust court believed that “"[s)uch practices
are especially likely to occur if the regulated and unregulated
services are marketed by a single sales staff." Id., f.n. 15.
(3) Saparate Subsidiazy Requirszent
Based on these and other analyses, the antitrust court imposed
& separate sudbsidiary requirement, holding that

e o « {1)t is genarally agrsed that if the
Regional Holding Companies conducted
competitive activities through separate
subsidiaries, intracompany transactions would
become =more apparent and thus cIoss
subsidization and other anticompetitive
conduct could more easily be prevented or
rectified. . . . Acceordingly, while, as a
general matter, the Court is not eager to
regquire the establishment of separate
subsidiaries, that measure is warranted in
this situation, and it will be required.

14



id., pp. 870-71, footnote omitted.

In summary, the antitrust court concluded that the MFJ Decree

vas antered

to elinminate anticompetitive conditions in the
telecommunications industry. . . . Under the
decree, the Regional Holding Companies play an
essaential role--they are to provide efficient,
economical, and, if possidble, technologically
advanced local telephone service. Their role
is not to provide a source of ratepayer funds,
credit, and other assets to <Zfinance
competitive ventures, nor vere they meant to
be vast conglomerates in which telephone
service is relegated to a subordinate places.

> L4 -

The decree contemplates that ATET, as &
company now engaged in cozmpetitive business,
could enter various nev fields as it sees fit:
it did not contenmplate such entry for the
Regional Holding Conmpanies

= . The reason is
sizmple: <these conmpanies, unlike ATELT, retain
what is in lav and in reality a monopoly over

a critical aspect of the nation's telephone
service.

e « « [Tlhere is the overriding principle that
the Court is obligated under the decree to
make certain that the Regional Holding
Cozmpanies do not impede conmpetition in the

non-telecommunications markets they seek to
enter. . . .

The decree assumes, as does the Court, that
the Regional Holding Companies may diversity
on a significant scale only as they
dexonstrate . . . the improbadbility of their
involvement in anticompetitive conduct based
upon their monopoly status.

1d.., pp. 874-878.
b. Hestarn Flectric (1987)
In 1987 the BOCs once again asked for waivers of all three

line of business restrictions. In Hastern Electric (1987), the

s



antitrust court reexanined the opportunity and incentive of the
BOCs to use their monopoly contrel over the local telsphone netwvork
to defeat competition. The BOCs advanced their nev regquest ¢;n the
grounds that they no longer had =monopoly control ©f the local
telsphone network, that there is no longer a Ball System because
there are seven Regional Companies, and that, unlike at the time
the MFJ Decree was sntered, federal regqulation is now sufficient to
prevent anticompetitive abuses. |

The antitrust court examined each of these contentions and
found each wanting. The antitrust court concluded that the BOCs
continued the same incentive and ability to use thair monopoly

control of the local service network to defeat competition as they

had at the time of divestiture.®

‘ses, ¥estern Flectric (1987), pp. S56€5-566, wherein with
Tespect to the BOCs continued opportunity and incentive for

BoNepoly adbuse in the information services market, the antitrust
court concluded

there has been no change wvhatever in this
respect since 1984, and no demonstration that
now, unlike then, there is no substantial
possibility that the Regional Cozmpanies could
not, and indeed would not, use their monopoly

pover to impede competition in the information
services market.

That the ability for abuse exists as does the
incentive, of that there can bes no doubt. As
stated above, Iinformation services are
fragile, and because of their fragility, time-
sensitivity, and their negative reaction to
even small degradations in transmission
qQuality and speed, they are =nost easily
subject to destruction by those who control
their transmission. Among the more obvious
means of anticompetitive action in this regarxd
are increases in the rates for those svitched
and private line services upon which Regional

16



The antitrust court did carve out one area for waiver:
Information services <transmission. It did so Dbased on a

cost/benefit analysis, as follows.-

After considering the subject in some detall
and with great care, the Court has become
convinced, first, that, if the authority of
the Regional Companies is carefully limited,
the risk of anticozmpetitive action by these
cozpanies, while not insignificant, is, on
balance, outweighed by other considerations;
second, that the broad scale and the
reasonadble cost criteria necessary for a
successful [information services transmission)
system can be met only by permitting the
Regional Companies to provide the necessary
infrastructure components for efficient
videotech services on an integrated basis; and
third, that it is probadble that a well-run,
adequately publicized systez could perforz a
useful service, and that it might attract a
sufficient number of subscribers, so that it
could coperate on an econczically sound basis.
For the reasons stated, the Court will exexmpt
from the information services restriction the

transmission of i{nformation generated bY
others . . .

Vestern Flectric (1987), pp. 591 and 597 (bracketed material

supplied). The antitrust court invited those BOCs interested to

Conpany competitors depend vhile lover rates
are maintained for Regional Company network
ssrvices; manipulation of the gquality of
access lines; impairment of the speed,

_ guality, and efficiency of dedicated private
lines used by competitors; development of new
information services to take advantage of
planned, but not yet publicly known, changes
in the underlying network: and use for
Regiocnal Cempany benefit of the knovledge of
the design, nature, geographic coverage, and
traffic patterns of competitive information
service providers.

17



subnit specific proposals for entry intc the information services
transpission business.
c.  YMS Waiver Order

In March, 1988, the antitrust court granted & waiver to the
BOCs under Section VIII(C) of the MFJ Decree, thereby permitting
then "to engage in voice storage and retrieval services, including
voice messaging . . . services.® VMS Waiver Order, p. 23.7

Over opposition from VMS competitors, the antitrust court
granted the waiver based on a public policy cost/dbenefit analysil.'
The antitrust court concluded that a large VMS market exists that

will not be effectively developed absant proper BOC participation.

'The VMS Waiver Order distinguishes between information
services content and information services transmission. The VMS
Waiver Order denied the BOCs' request for waiver of the line of
business restriction on information services content. Authority to
cffer services like MemoryCall®™ is covered by the waiver granted by
the antitrust court to engage in information services transmission.

As earlier noted in f£.n. 3 herein, a portion of the VMS Waiver
Order was overturned on appeal. Sss, Dnited States v, Westarn

. 900 Fr.24 283, 305 (D.C. Cir. 1990) (" . .
- the district court erred in applying section VIII(C) to the
uncontested motion to remove the line-of-business restriction on
information services. And because we are unable to say that the
district court would have reached the same result had it applied
the proper legal standard, ve are constrained to remand the case
for further consideration of the BOCs' motion to remove the
information services ban in its entirety.") The portion overturned
is the District Court's denial of the waiver zregquest for
information services content. It appears to the Commission that

the waiver for information services transmission has remained (or
will remain) intact.

YThose in opposition to the waiver argued principally two
propositions: (1) Due to BOC monopoly of local switching services,
“a competitive market for the delivery of ([VMS] services to
consumers is likely to develop only if the [BOCs] remain prohibited
from providing then" and (2) the BOCs failed to show under Section
VIII(C) of the MFJ Decree that there is a lack of competitive harz.
VMS Waiver Order, pp. 18, 20, bracketed material supplied.

is



Recognizing the potential for BOC anti-competitive activity in the

VMS market, the antitrust court nonetheless concluded that BOC

entry into the VMS market wvas varrantea.’

The antitrust court did not simply turn the BOCs loose in the
information services arena to behave as they desire. In the

context ©of granting waivers to enter the information services

transnission arena, the antitrust court noted that

e« « <« Regicnal Company behavior in the
information services field will be closely
monitored. Should it become apparent that the
flexibility granted herein is being abused,

’Although finding the cost/benefit calculation a close call,
the antitrust court concluded its cost/benefit analysis as follows:

In the Court's opinion, several factors tip the
balance in favor of Regional Company entry.

First. In viev of the fact that the core viclations
that vere the subject of proof at the ATET trial did not
invelve this market at all, there is less reason to
believe that Regional Company involvement in this
industry will lead to anti-competitive behavicr than
would, for exanmple, its invelvement in long distance,
provision of information content, or manufacture of
telecomnunications products.

Second. Due to the subtle competitive pressure
exerted on this market by the presence of service
bureaus, answvering services, and particularly home
answering machines, the ability to control prices and

otherwise to operate =monopolistically will be
substantially diluted.

Third. In viev of the largely inconclusive and
speculative nature of the competitive considerations,
other public policy factors should also be considered.
In this context, the public interest heavily tips the
balance in favor of the reguests ©f the Regional
Conpanies.

The likelihood is that truly ubiquitous access to
these services will not be had by the residential and
small business consumer in the absence of Regional
Conpany involvement. . . .

VMS Waiver Order, pp. 21-22, scme material omitted.
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that local bottlenecks are being used o
discrizinate against competitors in the
information services market, or that the
information services are being subsidized by
funds contributed by the ratepayers, the Court
will take appropriate enforcement action. 1In
fact, if the behavior of a particular Regicnal
Company proves particularly egregious, the
Court will not hesitate to rescind that
viclator's authority to engage in information
transnission services altogether.®
VMS Waiver Order, p. 18, footnote onitted.
B. ZYederal Communications Commission rindings
The TFederal Communications Commission (FCC) has rendered
several post-divestiture decisions regarding the conditions under
which Jit shall allow the BOCs to cffer intsrstate enhanced
services. By necessity, each of those decisions addresses the
opportunity and incentive of the BOCs to behave anticompetitively,
principally froz the point of view of preventing discriminatory
access to the local system and impermissible cross-subsidy. The
relevant portion of these decisions are briefly discussed herein as
a partial basis for the Commission's £inding in this case that SBT
has both the opportunity and incentive to behave anticompetitively

in the ES market if its presence tharein is uncontrolled.”

Yrme Commission takes notice of the following decisions

rendered by the FCC, ‘plus one Federal Appeals Court decision
relating thersto.

1. ~ Policy and Rules Concerning the Furnishing of Customer
Premises Equipment, Enhanced Services and Cellular

. Cemmunications Equipment by the Bell Operating Companies,

CC Docket 83-115, Report and Orgder, $S5 FCC 2d 1117
(1984), referred toc hereafter as "BOC Separation Order,*

and FCC 84-252, 49 Fed.Reg. 26056 (1984), referred to
hereafter as the "BOC Separation Reconsideration Order."
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1. BOC Separation Order

Prior to divestiture, but after the entry of the MFJ and MFJ
Decree, the FCC undertook to defernine "whether the separate
subsidiary requirements [previously adopted Py the FCC for
application to AT&T] are applicadble to the [divested] Bell
Operating Companies (BOCs) after they are divested by [ATET)
pursuant to the . . . (HTJ)."" The FCC ordered a separate
subsidiary requirement for the BOC provision of snhanced servicess,

stating

We have determined in this proceeding that
structural separaticn should be imposed on the
divested BOCs in their offering of . . .
enhanced services . . . . We have found that
the benefits, and the ability to detect and
prevent ipproper cost-shifting and other
anticonmpetitive practices, ocutweigh the costs
iznposed on the BOCs in forming and operating
through separate organizations.

BOC Separation Order, p. 23 (some material oaittnd)."

2. FCC 86-252, CC Docket No. 85-229, Report and Order, June

19, 1986, which is the FCC Order in Computer Inquiry III,
referred to hereafter as "CI-III."™

3. PRegple of the
conmunications Commission, 905 F.2d 1217 (9th Cir. 1990),
referred to hereafter as "California v, FCC.®

“soc Separation Order, pp. 1-2, (bracketed material supplied).

21n its BOC Separation Reconsideration Order, at p. 7, the FCC
made a fuller description of the rationale it had adopted in its
BOC Separation Order. )

The order was based upon our findings that in
light ©f current circumstances, a modified
structural separation is necessary to ensure
that BOC provision of . . . snhanced services
doss not lead to unreascnadble rates for
rTegulated services or diminished competition
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The =modified structural separation requirement <for BOC
provision of enhanced services adopted by the FCC prohibited, among
other things, dJoint billing .nnd Joint mparketing. The FCC found
that these type ©of Jjoint activities posed far too great an
opportunity for anticompetitive bshavior by the BOCs that might

hinder competition in the ES market.? part of the rationale for

in the provision of . . . senhanced services.
Absent modified structural separation it would
be more difficult to control the regionals'
ability to cross-subsidize competitive
offerings or to discriminate in the
interconnection of cozpetitors' offerings.
The benefit to consumers of controlling such
potential conduct outweigh the cost of
separation. We do recognize the possible
inefficiencies inherent in structural
separation. Structural separation may reduce
possible econonies of scale and scope. Public
services might be provided more cheaply on an
unseparated basis. However, until we have had
the opportunity to measure the effect of
structural separation on <the regionals'
provision ©of . . . enhanced services,
structural separation is valuable to maximize
the benefits and minimize the harms of the
regicnals' participation in these activities
wvhile we acquire experience vhich will enable
us to adjust the structure under which this
participation may be most beneficial.

Srhe Fec specifically found that

Joint operations may allov the BOCs to prosper
for reasons other than (1) that they provide a
price and quality combination for unregulated
products and services that is more attractive
than wvhat other suppliers provids, or (2) that
they have lover costs. The BOCs could employ
their monopoly position in network services to
promote their own . . . enhanced services.
: Those activities 4involve a danger of
anticompetitive practices (e.g., delayed
service connection for subscribers purchasing
a rival's CPE) and cost shifting (e.g., over-
allocation toward monopoly servicas of a sales
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a prohibition of joint billing is potential abuse of CPNI." The
FCC also concluded that the potential abuses froz joint marketing

could only be adequately controlled by the imposition of _soze

structural separation regquirement.’ "

Tepresantative wmarketing both =monopoly
services and CPE).

20C Separation Orxder, p. 1S.
"Spcciﬁcany, the FCC noted that

’

the customer data which is needed properly to
cozpute and send bills include sensitive
custoner proprietary information which should
not be accessed by personnel providing
unregulated products and services.

B0C Sepazation Order, p. 17.
”m, BOC Separation Order, p. 18, wherein the FCC states

The BOCs . . argue that there should be no
proehibition of Jjoint marketing, subject to
appropriate accounting controls. The BOCs
argue that, due to their diminished market
povwer after divestiture, they should not be
constrained with the joint marketing
prohibition. They argue that customers should
be able to cbtain at one time both network
services and CPE. We must reject these
ATrguments . . . . The BOCs have failed to
identify convincing reasons why accounting
controls effectively can be exzployed to .
segregate competitive and regulated costs. As
stated previously, reliance on accounting
systems alone to allocate common costs is
often unsatisfactory. By rsguiring the total
separation of marketing forces, including
advertising costs in the cass of unrsgulated
products and services, we can nore effectively
ensure that ratepayers 4o not bear costs which
should be born by the competitive secter.
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2. Computer Inquiry III and the
Ninth Circuit Reversal Thereof

In the BOC Separation Order, the FCC rejected the argument
that divestiture had reduced ths need for structural ncpar;fion.
In CI-III, the FCC completely reversed its course and relieved the
BOCs of structural separation reguirements. Whersas in the BOC
Separation Order the FCC had concluded that structural separation
wvas a nccouity,“ in CI-III the FCC reasoned that divestiture and
increased competition in the enhanced services market had changed
the cost/benefit of structural separation. In the FCC's nev view,
structural separation no longer could be vieved as the principal
safeguard against zmonopoly abuse. The FCC therefore adopted new
regulations permitting t.hc BOCs to integrate their basic and
enhanced services upon izplementation of a plan of non-structural
safeguards to be approved by the FCC.

In place of its former structural separation policy, the FCC
substituted two non-structural safeguards. One safeguard is the

developument of cost allocation methods to minimize the ability of

Yrhe BoOC Separation Order, 95 FCC 24 at 1135~1136, states as
follows:

Anticompetitive conduct directed against
enhanced service providers can be controlled
by structural separation in a manner that may
not be effective with accounting separation
-alone. If a BOCs separate entity is required
to cbtain access to the network in the same
fashion as would a competing supplier, the
provision of inferior access to a BOC rival
would be much easier to detect. 1In addition,
the design of the netwvork to favor the BOC's
own enhanced sarvices would Dbe easier to
detect since separate structure could help to
reveal any illegal information transfers.
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the BOCs to shift costs from their unregulated to Tegulated
activities. The second safeguard is the adoption ©f Tsgulations
designed to prevent the BOCs from using their monopoly control of
the local telephone network to discriminate against competing
providers of enhanced services. This latter control embraces an
cpen network architecture ("ONA") policy, a requirsment that each
BOC notify its competitors in the enhanced services industry of
changes in the netwvork that would effect the provision of enhanced
services on a timely basis, and a requirement that each BOC provide
its competitors with information about customer usse ©f the
telephone network.

lIn california v, FCC, the Ninth Circuit overturned the ¥cC's
Order in CI-III, finding that the record before the FCC supplied an
inadegquate factual basis upon which the FCC could rationally find
that the individual costs and benefits of structural separation had
been materially affected by changed circumstances since the BOC
Separation Order. In essence, the galifornia v, FCC Court
invalidated the FCC's new cost/benefit analysis because the record
revealed no basis for concluding that risks to ratepayers and
competitors from improper cross~subgidy activity was in any vay

lessened by events in the teslecommunications world since the ¥CC
issued its BOC Separation Order.” ;

Veee, California v, ¥CC, pp. 1237-1238, wherein the Court
concludes:

« « « [{Tihe . . . purported "changes® in the
telecomnunications market identified by the
FCC lend no support to its conclusion that the
risk of cross-subsidization by the BOCs has
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C. Ihe Evidence Presented in this Case

The Commission has conducted its own hearing regarding SBT's
provision of MemoryCall® service.” The evidence presented to the
Comnission in this docket demonstrates SET's clear oppo:tunif:y and
incentive to behave anticompetitively in the VMS market with
respect to network access, marketing practices and pricing

(including cross-subsidy matters). The 7record shows actual

decreased. . . . [A]s we have already pointed
cut, the Commissions's consistent position
before Computer ]Il has always been that
monitoring and enforcement problems make cost-
accounting regulations an ineffective tocl in
detecting cost-shifting. Should the BOCs be
free to integrate their basic and enhanced
cperaticns, neothing in the record suggests
that the FCC (or state Tregulators) will have
any less difficulty than before in deterzining
whether costs have been nisallocated. Indeed,
the only Jjustification the Commission has
offered <for its heavy reliance on cost-
accounting regulations in Computer IIl is that
the risk of cost-shifting has been reduced by
the four so-called “market changes.® Becauss,
as we have discussed, the record fails to show
that these purported market changas have
dezonstrably reduced either cost-shifting
opportunities or incentives, the Commission's
Justification ¢for its new policy change lacks
record support. In sum, the Commission has
failed to explain satisfactorily how changed
circumstances Jjustify its substitution of
nonstructural for structural safeguards to
protect <telephone <ratepayers and enhanced
services conpetitors from cross-subsidization.

¥prier to the hearing conducted in this Docket, SBT's request
to provide MemoryCall®™ sarvice on a trial basis was the subject of
Docket No. 3896-U. As part of its record in this case, the
Coxmission incorporates its record from Docket No. 3896-U. That
Tecord consists principally of prefiled testimony and exhidits of
several parties, the transcript of the hearings conducted in that
case, the transcript of relevant administrative sessions and the
Coxmission's Orders entered in that case.
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anticompetitive behavior with respect to discriminatory access to
the local network and marketing practicu. Serious issues of

actual cross-subsidy and predatory pricing are at least rais_od by
the record. They nmust be pursued to their conclusion before the
Comzission can definitely conclude whether therse is actual
anticompetitive behavicr in the area of predatory pricing and

cross~subsidy.

1. nilszininmrx_hmn_tn_th
Natvork Through Monopoly Contxol
2f the loca) Netvork Bottlanack

The record in this case demonstrates at least three
significant issues of discriminatory, anti-competitive behavior by
SBT in the VMS market regarding access to the local network. 1In
the Commission's view, the evidence on each issue shows a.t a
ninimum that SBT has both the opportunity and incentive to use 1ts
monopoly control of the local network to defeat competition in the
VMS market ' through 4its influence on whether, how and when
competitors can access the local network. PFurther, the evidence
shows that SBT has not hesitated to take advantage of this
oppezjtunity, has used its monopoly control cver the local network
€0 gain an anticompetitive advantage in its offering of MemoryCall®
service and will continue to do so if left unchecked by the
Cozmission.

rirst, SBET's trial offer of MemoryCall™ was undertaken in a
manner that, due to technical barriers, meant that competitors to
MemoryCall®™ could not use the local network, except to provide a
service significantly inferier to MemoryCall®™. Sga, Testimony of
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.Burqul. Transcript, p. 180, 1. 2 to p. 182, 1. 3 and Section
JII.C.1.a below. Second, SBET refuses to allov NMemoryCall®
cezpetitors to co-locate their VMS egquipment in SBET's central
offices, thereby perpetuating a dist:inction in product qualit; and
price that disadvantages competitors to MemoryCall¥. m,v
Testimony of Burgess, Transcript, p. 71 and Section III.C.1.Db
below. Third, the avidence suggests the possibility that SBT has
zanipulated developzment cf the local network, especially the timing
of unbundling certain network features necessary for MemoryCall® to
be offered at all, in order to maximize its competitive advantage
with respect to its initial offering of MemoryCall®™. gge, Section
III.C.1.c below.
a. Technical Barrier Due to JIAFSS Svitches

The voice nmessaging services offered in competition to
MexoryCall® work on Direct Inward Dial (DID) architecture. £as,
Testimony of Burgess, Transcript, p. 180, 1. 8-10. MemoryCall¥ is
designed on a more advanced architecture that avoids the technical
barrier. Sses, Testimony of Saner, Transcript, p. 287, 1. 2 to 1.
8, vherein it is noted that SBT's MemoryCall® service, because of
its special access to SBT engineering, recognized the 1AESS switch
technical barrier and designed both the netwvork and its service to
avoid the 1AESS switch technical barrier. The functiocnal
difference is critical, because in an area served by a 1AESS switch
that has not bean upgraded, the voice message services that can be
offered in competition to MemeryCall® are grossly inferior in
quality and availability. Sas, Testimony of Burgess, Transcript at



P. 68, 1. 6 to p. 71, 1. 2; Testimony of Dunn, Transcript, p. 340;
Testimony of Saner, Transcript, p. 283, 1. 10 to p. 286, 1. 25,
See plso, Testimony of public witness H. Coldby, a MemoryCall®
cozpetitor, Transcript, p. 40, 1. 3-to p. 42, 1. 3. .

SBT asked that its trial of MemoryCall™ take place in the
Atlanta area. As it turns out, at the time of the trial, 48
central offices in Georgia had 1AESS switches, not upgraded.
Thirty-three (33) ©f them were located in the Atlanta area.
However, the vast majority, perhaps as much as 98%, ©f the TAS
Bursaus offering services in compatition to MemoryCall"™ are located
in the Atlanta area. Sgg, Testimony of Burgess, Transcript, pp.
€9-70. Stated another way, as of March, 1991, almost a year after
the trial of MexmoryCall®™ gtarted, 29 out of 39 of the central
offices where MemoryCall®™ is being offered were 1lAESS switch
central offices. See, Testimony of Saner, Transcript, p. 285, 1l.
1 to 1. 14. The result was that, given the location chosen to
trial offer MemoryCall®, during the trial period MemoryCall®™ was
coxzpeting against voice message services that, because of technical
netvork barriers, wvere grossly inferier.

Only when the 1AESS switch probicn vas brought to the
Cozmission's attention by the TAS Bureaus did SBT begin a program
to upgrade the Atlanta area svitches. Howvever, at best, SBT
expacts that program to be completed (for all but one central
office) in mid-June, 1991. £ss, Testimony of Burgess, Transcript,
P. 184, 1. 4 to 1. 17, wvherein SBT suggests through its cross-
exazination question, but Burgess cannct and does not contirm, that



the conversions will be complete by this date; RuL_see also,
Testimony of Saner, Transcript, p. 288, l. 1S to p. 289, 1. 4,
noting that SBT has informed him that the central office update
will not be completed untill June, 19%2, and further noting thit the
current schedule for updating is not being met. The remaining

central office location will not be upgraded until October, 1991 at

the earliest. Thus, for at least the first 15 months ©of SBT's

initial entry into the VMS market with MamoryCall®, the technical
barriers ©of the network created an insurmountable advantage in
SBT's favor regarding the guality of the voice messaging services

available as competition to MemoryCall®. Absent the technical

barrier due to the 1AESS switch, the voice messaging services

competing with MemoryCall®™ conmpare much more favorably with respect
to quality and availability of the voice mail servica.
b. Co-Iocation

SBT places its voice mail eguipment (including hardware)
within its central offices, theredy enadling SBT to provide a
higher guality voice mail service. This action also reduces SET's
overall cost of providing MemoryCall® because it eliminates the
need for a local transport link to provide the service. fas,
Tc:tinogy ©of Burgess, Transcript, p. 71, 1. 4 to 1. 23: p. 185, 1.
13 to 1. 23,

At presant, TAS Bureaus zust place their voice mail eguipment
on their business premises. This reduces the guality of voice mail
and necessitates paying SBT for a local transport link to the
central office serving their customer. Id.
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The TAS Bureaus have regquested the opportunity to locate their
voice mail equipment within SBT's central offices, that is, they
have resquested the opportunity to co-locate their voice mail
squipment. See, Testimony of Burgess, Transcript, p. 184, 1. :2‘ to
p. 188, 1. 7.

SBT has received and denied such requests. Jd. S5ince the
time SBT began offering MemoryCall®, it has been their policy not
to co-locate other providers' equipment in their central officas.
If SBT .qnntcd such reguests, however, the voice mail quality
distinction would be eliminated and TAS Bureaus would not incur the
extra cost of a local transport link. Id.

SBT concedes that co-location is an advantage derived from its
monopely peosition. See, Testimony of Daniel, Transcript, p. S03.
SET also acknowledges that it refuses to allov co-location. I4d.,
p. S02.

c. Tixing of Unbundling call Porwarding Features

The evidence in this Docket indicates that the network
fnlturcs. necessary for the TAS Bureaus to offer their VMS options
on a basis competitive in guality and avuilnbjtlity to SBT's current
coffering of MemoryCall®™ service, has existed since at least the

early 1980s." The racord is also clear that SBT chose not to

"S.Bl. Testimony of Saner, Ttmc:ipt. pP. 262, 1. 13 to p. 263,
1. 20, which establishes the following:

[SBET] would like you to bealieve, the
Cozmission, that they are the only ones that
can provide voice messaging to the mass markst
and that is sizply not the case. The markest
which they have referred to is being unserved
—= has been unserved because of the refusal to
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ﬁnbundlo the features and offer then on the network on an untundled
basis until SBT was prepared to offer MemoryCall®™ service. gge,
Testimony o©f Daniel, Transcript, Pp. 525 and %535. See also,

offer call forwarding no answer and call
forwarding busy line in the past. As far back
as 1982, our industry has asked for these
features. In 1985, I began a petition with
Southern Bell asking <for these <features
zyself. What's more alarzing than anything is
these features have been available since 1982,
almost nine years and they're being offered
today because MemoryCall®™ is getting into the
business, but they're not being offered on an
equal access basis.

Without call forwvarding no answer and
call forwarding busy line, the residential
zmarket, and to a certain extent the small
business market, which dis wvhat they're
referring toc as the unsarved market out there,
has been unmarketable. Residential users must
have an automatic means of forwarding their
calls when they're on the phone or out of the
office or out of their home. They will not
use call forwvarding variable each time they
have to go out to the store, go out in the
yard or they want to walk their dog. They
simply do not have the discipline and they
should not have to have that discipline.
These special calling features should have
been available nine years ago.

Had this voice messaging industry today

.. had those features, there would have been at
least 89 voice messaging companies in Atlanta
offering residential ansvering services. The
price the residential marketplace would have
been charged would have been market driven by
the competition and the price would have been
fair. There would not have been a pent-up
dezand and the unserved market would have been
served a long tims ago.

. Testimony of Saner, Transcript, p. 276, 1. 10 to 1. 19,
indicating that at the outset of its business Message World was
very successful in attracting residential customers for its voice
mail service, but could not keep them because at that time (arcund
1986) SBT had not made Call Forvarding - Don't Answer and Call
Forwvarding - Busy lLine available to the VMS markst.
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Testimony of Saner, Transcript, p. 283, 1. 10 to p. 284, 1. 17 and
p. 316 to p. 317, 1. 22.

The Commission finds this evidence disturbing enough because
of its indication that SBT may have improperly impeded dov.lci:ncnt

of the VMS market for almost a decade. The evidence is even more

disturbing, however, because of what it may well signal wvith

respect to SBT's purported commitment to a proper Open Network
Architecture proqrnn.m

Poox Enterprises, Inc. raises this important peint in its
post-hearing brief, p. 12, f.n. 5, as follows:

Under the concept of Open Network Architecture
("ONA"), new features, such as CF-NA and CF-
BL, should be made available on a cost basis
to whoever needs then as socn as they are
technically feasible. As the FCC explains:

Ve consider Open Network
Architecture to be the overall
design of a carrier's basic network
facilities and services to permit
all uses of the basic netwvork,
including the enhanced service
operations of the carrier and its
cozmpetitors, to interconnect to
specific basic netvork functions and
interfaces on an unbundled and
"equal access" Dbasis. A carrier
providing enhanced services through
Open Network Architecture must
unbundle key components of its basic
services and offer them to the
public under tariff, zagardless of
‘¥hether ity enhanced  saxvices
uilize the unbundled COMPONANLE.

- Third Computer Inquiry, Repert and Oxder, 104

rF.C.C.24 958, 1019 (1986) ("computex JII")
(ezphasis added).

The FCC felt so strongly about ONA that
it stated: "We consider the development of
Open Network Architecturs the focal point of
this proceeding. We conclude <that the
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In suzmary, the Commission £inds that the record in this case
dexonstrates not only that SBET has the opportunity and incentive to
use its monopoly control of the local bottleneck to discriminate
against cozmpetitors regarding accu-s to the local network, i-t has
in fact done so vith respect to access to the local network by

competitors of MemoryCall®™ gervice.

2. Marketing Adbuses and Other
Unfair Use of Monopoly Position

The record in this case shovs that SET engaged in at least the
Zollowing marketing and other promotional practices with respect to
MemoryCall¥ during the trial period.

1. SBT actively sold MemoryCall® to TAS Bureau customers wvho
called SBT to order call forwvarding and other custom

calling features in preparation for signing on with a TAS
Bureau.

2. SET's marketing included repair service attendants
selling MemoryCall¥™ to TAS Bureau customers.

3. SBT bills for MemoryCall®™ by using its monopoly billing
systen.

izmplementation . . . ©of Open Network
Architecture plans, approved by this
Coxmission, is a precondition for conmplete
elimination of the structural rules for these
carriers." Computer III, 104 r.C.C.24 at
1020.

As this proceeding has =made clear,
Southern Beall has a viewv of ONA all its own.
According to Southern Bell, Southern Bell
should make nev services available gnly when

4t plans to offer an enhanced service that CaAD
use _them. Daniel at 3533 ("ONA says vhen ve
use those services ourselves, ve ars required
€0 make them availadble”). This is nothing
less than an acknovledgement by Socuthern Bell
that it views its own outside business
ventures as its primary franchise motivation,
not the service demands of its captive
telephone ratepayers.
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4. SET uses its monopoly billing system to promote the sale
the MemoryCall® with bill stuffers.

5. SBT refuses to allov its VMS competitors to use its
monopoly billing system to either bill VMS or promote
VMS :

6. SBT uses its Customer Proprietary Network Information
(CPNI) to identify prospective MemoryCall® subscribers,

wvhile TAS Bureaus are denied real time egqual access to
SET's CPNI.

See, Testimony of Burgess, Transcript, pp. 66-67, listing the
marketing practices noted above and alsc descriding the cross-
subsidy concerns raised by these practices. £as 3150, Testimony of
P. Williford, public witness and competitor of MemoryCall¥,
Transcript, p. 38, 1. 11-23; Testimony of Saner, Transcript, p.
291, 1. 21 to p. 296, 1. 25, establishing points 1, 2, 3, 4, S and
6 above, plus other =marketing and operational practices of
Questionadble fairness. These practices are not denied by BBT.
Seg, Testimony of Daniel, Transcript, pp. 538-41, 546-47, SSS.
In the Commissicn's view, these practices constitute marketing
and othar promotional activities that unfairly trade on SET's
nonopoly position to the immediate and irreparadle dctri:unt. of a
conpetitive VMS zmarket.?! Indeed, SBT admits the validity of the
concerns raised by the Staff of the Commission (Ssa, Testimony of
Daniel, Transcript, Pp. 444-45) and generally concedes the validity

of the Cozmnission's concarns to protect independent competitors and

iro the extent that it is not self-evident that SET's
practices threaten the development of a competitive VMS market,
Ees, Testimony of A. Carsen, a pudblic witness and competiter of
MemoryCall®, testifying that from Octcber, 1990 (vhen SBT began its
concerted marketing push for MemoryCall®™) her business lost

approximately $100,000.00 in annual gross revenues, the majority
attributable to MemoryCall¥.
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fair competition in the VMS market (See, Cozments of S8BT,
Transcript, p. 7, 1. 9 to 1. 12). Of particular concern to the
Cozmission is the fact that SBT had earlier encountered many of the
same problems in Florida wvhen it introduced MemoryCall®™ service,
yet apparently SBT took no steps to curd such practices hers until
the Commission instigated its investigation into SBT's trial offer
of MemoryCall® in Georgia.®

Under the most favorable construction of SBT's evidence on
these points, EBT raises two “defenses" to its actions. Pirst, SBT
claizs to have corrected those abuses that deserve correction.
Second, SET asserts that certain marketing advantages it enjoys are
pProperly retained by it because they merely represent "economies of
scale” of vhich SBT should be allowed to take advantage.

Neither the evidence nor scund regulatery policy supports
sither of these two defenses. Rather, the Commission finds, as
suggested by its Stagff, that SBET's practices “Taise questions
Tregarding whether SET and [its VMS competitors] are operating on
anything like an egual footing," theredby raising "“issues of
fundanental fairness and competitive equality." Ses, Testimony of
Burgess, Transcript, p. 67, bracketed material supplied.

MemoryCall®™ genjoys a faversd status because of its connection
to SB'r'-s monopoly control of the local exchange netwvork. A
business or residential customer must initially contact SET to

am. Testimony of Daniel, pp. 548-49, vherein SBT adnits that
despite similar problems asscciated with SBT's earlier Florida
o2fering of MemoryCall®, no prior preventative steps wers taken to
avoid such practices here, and vhere SBET acknovledges that this
behavior vas an error on SBET's part.



