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recessary municipasl services fzr an 2assent:ally; self

and (ncdepencent ccommunity. F2r a time “he publiz fopmes:--
analys:s enccmpassed labor <camps., FPeterson v. Takersman S.qgar

Corperation, 478 F. 2d 73 (Sth Cir. 197]), and sShcpping centers.

Amalgamated Fcod Emplcvees Union v. logan Valley Plaza, 1291 U.s.

ic8 (15¢€8). However, thir expanded applicability of the publ::

function analysis wvas curtailed and reversed in Hudgens . NLR2,

424 U.S. 507 (197€6) and Flagg Bres.. Marsh ramained i{ntact and

was 1n effeact restored as ccecntrelling lav., In Marsh the cwners of
the company town performed and provided the full spectrum of
traditional, exclusive, and necessary municipal functions. See

also Fla B8res. and Lloyd Corp. [%d. v. Tannegr, 407 U.S. $81,

569 {1972). Rose’'s apartment complexes are private residential

subdivisions dJdependant wupen the City of lLansing for municipal
services. Rose s aspartient ccmplexes simply do not qualify as
quasi-municipalities under the public function analysis as
company tswn of Marsh.

The expansion of the Marsh public function analysis to
shopping <centers in Logan “alley, 391 U.S. at 318-319, was
premised upon the shopping center’'s character as a "tusiness
Block.”™ As such it was freely cpen to the public for the exchange
nf goods, services, and {deas. and if publicly cwvned, would te a
public forum, However, Rose s apartment complexes do not have
"business blocks,” nor are they open to the nonrssident public.
Moreover, [ogqan Valley was overruled by Hudgens, 424 U.S. at 518,
and Flagg Bres.. 436 U.S. at 159.
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Flajntiffs further actempt =z aczetss Rcse 3 [Frcperty .-ze-

rme Taccemmodatien theorvy” of Licyd Corp., Ltd. v Tanrmer, 43¢

U.S. 8%1 (1872) ~here <ar ©[rotesters nMerely 3OUGhT Tians:e~-
access 1nsicde a shopping ~all to distribute handbills. Trece
Tirst Amendment speaxers predicazed their access con the i1race-
quacy of alterrnative avenues cf :ccmmunication and the c:I--
pat:itility ¢f =heir preoposed use with the exi1sting Uuse. The lswer
courss gqgranted and affirmed an injuncticn permitting hand-=:i..
distributicn in the mall. Hcwever, cn appeal the Court reversed
and remanded Lecause the mall was not sufficiently dedicated %o
public use. In contrast, the facts of the present case are
inapplicably dissimilar to Tanner. In the present case plain-
tiffs seek a permanent physical access and occupancy over Rose s
private property and into private dvellings cwned by Rose.
Morecver, since the Court in Hudgens effectively undermined the
accomodation theory considered {n Tanner, this Court deces not
find {t decisive or applicable to this present case.

Upon the materials submitted, this Court determines tha:
Rose' s apartment ccmplexes do not posses sufficient quasi-
municipal attributes to Sualify under the public functicn
analysis or any of its variatizns. Nor dces this Court relieve
that the plaintiffs can plausibly preasent sufficient evidence 1=
the course of further discovery ¢to qualify the spartment
complexes under the public function analysis. The disparity 1is
simply too qreat between the character of the apartment complexes

48 spartment complaxes and the requirements necessary to Ete
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pg:perly evaluated by the pulliic fyncticn aralysis.

Cable Communications Policy Act of 1984

Plaint.ff{s arque Sat the Cable Act grants them access :o
Rcse's property along ded:i:cated, compatible use ensemengs,
CTefendants respond that the Cable Act dces not provide the ¢!.
access that plajintiff{s require fcr their cab.e service. The Cable
Act at 47 U.S.C. § S41 (a3)(2) provaides:

Any franchise shall be construed to authorizs the

construction of a cable system over public rights-of-

vay, and through easements, which {s within the area %o

be served by the cable system and which have been
dedicated for compatible uses

Under § S41 (a)(2) Continental acquires no rights to exceed
public r:i:ghts-of-wvay or dedicated, compatible use esasements.
Materials submitted to this Court indicate that the existing
public rights-of-wvay and dedicated, <compatible use easements do
not provide Continental wvith the direct and extensive access to

the individusal apartments that it requires for {ts cable service.

Although the Cable Act rpossibly grants Continental a right of

sction (which this Court <dces not here decide), the Cable Ac:

definitely does not provicde plaintif{fs the relief which they

request,

Michigan Consumers Protection Act
Plaintiffs arque that by substituting SMATV for CATV Rose
will vinlate the Miclhiigan Consumer Protection Act (MCPA) because

plaintiff Shabe' : allegedly relied upon Rose’'s representations
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that cable television services would e gprovided to teranty -¢

the apartiment ccmplexes. Flaintiffs allege viclation of ™M.-w

llllll
—

Comp. Laws § 43.5303 (c). (s)., (y): Mich. Stat. Ann. § 13 4.3
(3)(e), (s). (y) which provice:
Unfair., uncenscionable, or deceptive methods, acts or
practices 1i1n the conduct of trade oOr ccmmerce are
unlawful snd are defined as follows:
(¢) Representing that goods or services have sponsor-
ship, apprcval, characteristics, ingredients, usaes,

tenefits, ¢cr quantities which they do not have ¢or that

a perscn has sponscrship, approval, status, affilia-
tion, or connecticn which he does not have.

(s) Failing to reveal a material fact, the cmission of

which tends to mislead or deceive the consumer, and

which fact could not reasonably be known by the
consumer.

(y) GCress discrepancies between the oral representa-

tions of the seller and the written agreement covering

the same transaction or failure of the other party to

the transaction to provide the promised benefits.
Cefendants maintain that the claims are frivolous and should te
dismissed. This Court notes that the sllegedly violated sections
proscribe conduct that is in the nature of fraud. Further, th:s
Court recognizes that both ¢the Michigan Court Rules, 2.112
(B)Y(l), and the FRCivP 9(Db) require that mattars of frasud must Ce
"stated with particularity.” Upon raview of the pleadings, this
Court cetarmines that insofar as the alleged violations of MCrA

are in the rature of fraud. plaintiffs fail to state their cla:n

with sufficient particular:ity.
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CINCLUSICN
in accercdance vith the preceding analysis, this Cours Granss
defendants r~otion for summary judgment and cdismisses plairs;?‘s
cemplaint. This Court notes, however, that defencdants csunce:s-
claim {s sti1ll pending and enccurages tha parties to acddress

wvhatever issues rsmain.

Dated:M,ﬂ@ 4
ROBERT HOLMES BELL

UNITED STATES DISTRICT JUDCE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT CF MICHICAN
- SOUTHERN JIVISION

CONTINENTAL CABRLEVISICN OF
MICHICAN, [NC.. 4d/b/a/
Continental Cablevision of
Lansing, Michigqan Corporatioen,
and CAVID SHABERG,

Plaintiffs,
V.

EDWARD ROSE REALTY, INC., a L 87-17 CA S
Michigan Corporation, and

EDWARD ROSE ASSOCIATES., INC.,

d/b/a FLINT BUILDING COMPANMY,

INC., a Michigan Corporation,

Cefendants.

EDWARD ROSE REALTY, INC., a HON. RCBERT HOLMES BELL
Michigan Corperation, and

EDWARD ROSE ASSOCIATES, INC.,

d/b/a FLINT BUILDING COMPANY,

INC., &8 Michigan Cerporation,

and TRAPPERS COVE APARTMENTS,

PHASE Ill, a Michigan Co-Part-

nership,

Counterplaintiffs,

CCNTINENTAL CABLEVISICON OF
MICHIGCAN, INC., d/b/a/
Continental Cablevision of
Lansing, Michigan Corporation,

Coutnterdefendants.
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In accordance with the accompanying cpinien, this Cours

grants defendants’ motien for summary Jjudgment and dismisses

plaintiffs’ complaine. This Court notes, hcwvever, tha<x
Cefendants’ counterclaim 1s still rending and encourages th»

parties to address whatever 1ssues remain.

1T IS SO ORDERED.

Dated: WYYL% wﬂa@/'—

ROBERT HOLMES BELL
UNITED STATES DISTRICT JUDCE




urge and for purpcses <f analysis., :implicates the Fifth Ame-=.

-enz 3 taking clause and 13 Jdue gprecess safequards. Tar

DY

example, 1n LcrettQ. supra. & private cable c:mpnny‘instllled 15w
lines 1n an apartrent building that 1t did not own pursuant %5 a
state mandatory access statute. The Court held that such a=
.nstallation was a permanent physical occupaticn of real proper=y
and constituted a TtAaking 0 the extent cf the occupat:i:cn
regardless of its tbteneficial social valuse or its de mini=m:s

impact. Under loretto this Court cetermines that unless § (B) :s

construed and aspplied in tandem with § (C), § (B) is constitu-

gicnllly infirm.

ﬂ Hovever, this Court is not even convinced that Ordinance
793, § (B), is actually a mandatory accass statute. Textually,
the ordinance does not create a substantive right gt acccss'fér
cable servica ‘grantess. Specifikilly. it prohibits a dwvelling's
cwner {rom dir.ctxy or indirectly preohibiting a tanant from
receiving cable services. Any potential substantive right of tx
CATV grantee would bte oroperly assessed and created in the
emirent domain proceedings. Until the eminent domain proceadings
préperly-dttcrminn th. necessity, legitirzacy, and conditions of
Csntinental’'s occupancy of =Rcse's property, Continental has no
substantive right of access to Rose's property. This close and
literal reading comports with this Court's view that § (B) and
§(C) should be read together. In the absence of any private
contractual rith to occupy Rosa's property Continental must rely

on the City of Lansing to exercise its rights of eminent domayx



