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~~ce,slry munlcl~.l s~rVlCtl (~r an .sltnt~ailj self ::~~I:~e~

and l1idtptndtnt COmmUT"llty. :-:r I t:.me ':~.e ~.::::.: ~·.. r,c~:::-.

analy,:., tn,c~pa".d labor campI. ~~~rson v. 7Ic.rl~an S~g.:

C~r.-P.E...ratlon. 4'7e F. 2d iJ (5th Clf. 1973), and sr.cPJ:Hnq 'Intt:"

~~L9.I"Tllttd FcodJ~l2..1"£'y_e..!.~..QlJ.LQ..fLLJ.oqanValley Plaza. J91 V.S.

Joe (196S), Ho~,v.r. thl' ~xpand.d .ppl1cabl11ty of t~. publl:

!unct10n an.iY'11 wa. cur~al1ed and reverltd in Hud;ent v. N:R~,

424 U.S. 507 (1976) and Flags--Srcl .. :-!Irlh rlno..ined intact ar.d

~as 1n efftct restored IS centrollinq law. In ~Ir.h the e~ner. of

the company town performed and provided the lull .pectrum of

traditional, exclulive, And n.c •••• ry munic1pal function•. See

!J~ Flagg Sr~ and Lloyd Corp. Ltd. v. Tanner, 407 U.S. 551,

569 (1972). ROle'l apartm.nt complexe. Ire private r ••1dential

subdivilions dependant upon the City~! tanlinq tor mun1ci r ll

,ervice •. ROI.'s ap.r~~.nt cemplexe••imply do not quality II

qu ••1·~n1c1p.11t1e. und.r the public l~ct1on InalYl1. II

company tQvn of Marlh.

The expan.ion of ~. ~.rsh public function analysis to

shoppinq c.nt.r. in Logan ·..·.all.y. 391 U.S. at 318-319. WIS

premised upon the shoppinq center's character .1 • ·cUSir.'!5

bloc~.- ~. such it ~I. (rlely c~~n to the public tor the exchan;e

,.,C Qood •. servic ••. and idla,. An':i it publicly evn.d. 'Would ce I.

public forum. Ro....v.r. Rose'. "partment complexe. do not have

-bulin"1 block.,- nor Ar. th.y op.n to the nonr ••1dent public.

Moreover, ~~iJb-Y~lley "'R' overruled by ~dgen., 424 U.S. at 518.

and Flagg II~~, 436 U.S. at 159.
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U,S, 551 (l?7Z) '.here .... r ~rt")t.'ter. i:'.erely souqht t:ans~e~,':

acclSS lnslci • shopplnq ~.ll to d11trlcute handbl1ts, :~!!~

q'.JICY of alttrr.au·JI .'Jentll. of ::m.mUTllcatlon and t~.e C:~"

cour~~ qraTl:ed ind l!!i:~ed In lT1;unctlo~ ~erm.ltt1T1q r.anc;l~:

diatrlbution l~ t~e mall. Hc~ever. on applal t~e Court r.ver!~~

and rlmanded cleau.e the mall ~as not lu!ficilntly dedicated to

public ule. In eontr •• t. the {actl of the pre.ent case are

inapplicably dis.imilar to Tanner. In the pre.ent ca., plain­

tif!s •• ek a perm.anent physical acc ••• and occupancy ov.r Rose',

private proplrty and into privati d~ellinqs evned by Ro.e.

Morlover. sinci ~e Court in Hudgen. efflctively undermined t~e

acco~odation ~~eory coneidered ia TLnner, th1, Court doe. not

find it decisive or appl1cLble to th1. pre.ent ca ••.

Upon t~e ~ater1all submitted, thi. Court determin•• tha:

Rose's apartment complexes do not po •••• suffici.nt quasi-

municlpal attrlbut.. to ~,Jali!y un~er t~e public !unctlc~

)II
analysis or any of its v~riatl:Tls. Nor dell thil Court believ~

that the plaintiffs can pl~tlSlhly prllent lu!ficient evidence 1~

the cours. o! !u rthe r d i scov. ry to qu ali!y the Ipa rt:r.en ':

JI
compl.x.s uncler the public {unction Inalyl11. The disparity 15

si",ply too c;re.t bet·... een the cha'ractlr of tr.e apartment coft\pleJCe~

a. apartm.nt complexes Ind the r.quirement. n.c•••• ry to C~
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CAble Communlcatlonl PollCy Ac: of 1984

P~alnt~!!s arque t~at t~e CAble Act ~:.ntJ them ICC'sS to

~ose·s property alone; dtd~c~t.d,

=.!e~dant. rlJpond t~lt the Clbl. Act doe, not provlce the !~~:

ICC'S. that plaintl!!3 r'q'\Jl:,e fer tr.elr cab:, .ervice. :~. Clbl~

Act at 47 U.S.C. § 541 (1)(2) pr~vlde.:

~ny !ranchi.. shall b. constru.d to au~orite the
conltruction of a cable syst.m over puDllc riqht.-of­
vay. and throuqh e.lementl. which i. vith1n the area to
be .erved by the cable sYltem Ind vh1ch have been
dedlcated tor compatibl. u•••.

Under I ~41 (a)(2) Continental acquire. no riqhtl to .xeeed

publie rlqhts-o!-vay or dedicated. compatible u.e ••sements.

Matlri"l. !Submitted to this Court indicate that t:'•• Ixi.tine;

public riqhtl-o!-v.y and d.dicated. compatibl. u.e ••••~ent. do

not provide Continental v1th the direct and ext.naive aee••• to

the individual .p.rtment. that it requir •• !or it. cable lervice.

~lthouqh the Cable Aet pOllibly qrantl Contin.ntal • r1qht o!

.ction (which t.."\i1 Court ce •• not here decid.), the Cabl. ~c-:.

definitely do.. not provice plaint~!!1 the rell.! vhlch they

request .

Michiqan Con~umerl Protection Act

Plainti!!•. arque that oy sub.t1tut1n; SHATV tor CATV

..,111 vi~late th't M1C'111;an \.Clt15um'!r Protection Act (Mel"') because

plaint1ff Shab.· : alleqedly relied upon ROI.·. repr••entation~
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that cable tll,vi'lon .trV:Ctl ~ould be ~rovld.d to tt~I~:S :!

the Ipart~.n: cc~pl,x". Flalntl!!. alleqe vlolltlon of ~~:~

Compo LA .... ' '4·.. ~903 (C), (s),

(3)(c). ('), (y) .... hich provHJI:

('1); M1Ch. Stat. Ann. , 19 ;:9

(I) railinq to r.veal a matlrial tact, the 0~1'110n of
which tendl to mill.ad or deceive the conlumer, and
which 'act could not realonLbly be knovn by the
conlum.r.

(c) IhprtSelltinq that qoods or Ilrvicl. havi 'ponsor­
ShIP, ~pprc~al, characteristic., 1nqrtdlents, use.,
cenefit" or quantlt~ls .... M1Ch thly do not have or that
ape r son hi' ! po n so r shlp. aPI' r 0 v al. s tatu', It f 111 &­

tion, or connectlen .... hlCh hi doe. not have.

,
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Untair, unconscionlcll, or deceptive
practlce. ln the conduct of trade
unlawful and art defined II Collow.:

method., Ict. or
or COlT'J'l'llrc. Ire

~r. in the nature of !rlud. plaintiffs flil to .tat. their cla~~

Court G.t.~ine. that in5c!~r as the all.qld Violation. of ~C?A

d1.m1 ••ed. Thi. Court note. that the alleqedly v101at~ .ect1cr.s

Court reeoqni:e. that both the Mich1qan Court Rul •• , 2.112

(B)(l), and the F~C1vP 9(b) rlquire that ~atter. of fraud ~ust :e

............ ,. -

Further. thlS

~pon review ot the pllad1nqs.particularity."

proscribe conduct that is 1n the nature of fraud.

"stated with

('1) Cress di.crlpancil. betv••n the oral repre.enta­
tion. of the lellir and the written Iqr.em.nt coverinq
the .ame tranlact10n or !ailure of ~•• other party to
the transaction to prOVide the proml ••d benet1ta.

C.tlndant. maintain that ~~e cla1~. are fr1volou. Ind .hould be

1
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t

t
t
t

~ith sufficient partieulaflty.

t
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def.ndants· ~ot1on [or Jummary jud~.n~ and disml •• es plllr.~~~!s

com~l.int. 7hi. CO\lrt notls, however. that deCendants' c:::l.On':t:-
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~h~t.ver issul' rlm.ln.

D.t'd:~~ QsJ=-~l.tUL.II'~::::"-'-
~OB[RT HO~MES 8£~L

~~I!to STATES OISTRICT JUOC£

.,
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UNt:!~ S!A:~S ~:S7~rCT C~UR7

WE~rERN ~I5:RIC7 cr ~ICHIC~~

SOUTHERN ~IVISrON

CON::~tN:AL C~SL£VISrCN OF
MICH I CAN. INC.. d/b/a/
Contlnentll Cablevl.lon of
tln.in9. Miehlqan Cor~oratlon.

and OAVIO SHABERC.

Pla1ntl!!S.
v.

EOWARD ROSE REALTY. INC .• a
M1ch1qan Corporation, and
tDWAAO ROSE ASSOCIATES. INC .•
d/b/a fLINT BUILDING COM'~tY.

INC., a M1eh1qan Corporation.

r
1

r
r
r
r

C.C.ndant•.

-----------------/

EDWAAO ROSE ~EALrY. INC .• a
M1ehiqan Corporation, and
ccwAAO ROSE ASSOCIATES. INC.,
d/b/a fLINT BUILDING COKPAHY.
INC .• a M1ch1qan Corporation.
and TP.AlPE~S COY"E AlAAnaJonS,
PRASE III. a ~1eh1qan Co-Par~­

nership,

Counterpla1ntifCs.
v.

CON1'ININTAl. CA!LtvISION OF
MICHICAN. INC .• d/b/a/
Continental Cablevision of
Lan.in9. M1eh1qan Corporation.

CoutnterdeCendants.

----_.__. 1

RON. RC8E~T HOLMES B£~L
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In accordance with the ~ccompanYlnq cplnior.. this Cour~

d.(.ndantl' counterclaim 15 ,tlll ~endinq And ~ncouraqe. t~e

Th i s Co U r t not e I • 1": e.... ve r . t ~ • ':complaint.

qranCI defendants' motlon (or ,u~~ary judqment and dismlsles

IT IS SO ORDERED.

t:'artlel to address .hatever ls.sues remlin.
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O.t.d:~ ~~.-
R08ERT HOLMES BELL
UNI'ItD STAns 01 STlUCT JUOCE
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\1((;e Ind (or purpos., -,[ anll}!l!.

-en:· J tlkinq cl.'J,e and l:S ·:ha procl.' saflq'J.r:J, .~-

Ixa".,ple. 1n ~C[ttt~. ~~PJ.!. I prlvate cable c:mpany instilled l':."l

l~ne, In an Ipart~ent cUlldlnq thlt lt did not o~ pur.uant t~ a

,tlte mlndatory ace.,. statuti, rhe Court held that luch.~

~nJt.llatlon was A ptr~anent ~hYS1Cll occ~paticn of rtal proper:.y

and con.t1t~ted I t~~lnq :'0 ~~. extent of the occupat::~

C:ntlnental'. occup~ncy of ~c!e's pro~erty. Continental hiS no

literll r ••dinq comports ~1th this Court'. viev that' (8) and

leqit1~acy. and conditions o!

In the ~ ••nc. of any priVAte

, (8). is actually a mandatory acc ••• Itatute. Textually.

Hovever. thi. Court is not even convinced that Ordinance

§(C) .hould b. re.d toqether,

contraetual r1qht to occupy Ros~'s property Continental mUlt r.l!ly

on the City of tan.inq to exerC1S. itl r19htl of eminent domll~

t~e ordinance does not create a substantive riqht Qf aCCI., !~:

l~pact. Under to~etto this Court determine. that unll" , (8) 13

753.

!~bstant1v. riqht of access to ~o,e'l proplrty. This clo•• and

construed and aPRlied i.n tandem with ,(C). I (8) i. conlt1tu­

tionilly infirm.

~eceivinq cable .erv1c... Any pot.ntial substantive riqht of t~.

CATV qrant.e would b. oroperly a••••••d and cre.ted in the

•.m-i-n.rrt "dOmain proc••dinql. Until tr.••minent domain ~roe••dinc;s

:I~ardle.s of its benefiell1 50C1I1 vll~. or ita CI mlnl~lS

'Ible .erv1c. "qrant.... Specifically, it prohibit. a dvelllnq',

e~ner from directlY or indirectly proh1bitinq a tanant from

t.
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