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license arises when, because of the reliance of the licensee, it
becomes inequitable to allow the landowner to revoke the license.
As discussed above, there is no genuine issue of fact, the
1971 Agreement did not create an express easement in favor of the
plaintiff.
The plaintiff argues it has an easement by estoppel. The

main case that the plaintiff cites in support of its assertion is

-an implied easement case and completely inapposite to the present

situation. See George v. Goshgarian, 189 Cal. Rptr. 94 (Ct. App.
1983). George involved an implied easement that arose by virtue
of the acts of the original owner of property who later
subdivided the property reserving some easements. This type of
quasi-easement or implied easement is limited to the specific
provisiqns of California Civil Code § 1104. An easement will be
implied in favor of the grantee where a person subdivides his
property but prior to subdivision had obviously and permanently
used a portion of the property retained for the benefit of the
propérty transferred. In the present case, no property was
subdivided with a portion of it being retained by the original
owner.

The plaintiff could have attempted to argue that it has the
equivalent of an easement by virtue of a license becoming
irrevocable. A license does not fall under the statute of frauds
and therefore may be oral. A license will become irrevocable
"[wlhere a licensee, in reliance on a parol license, has expended
money in improvements so that its termination would be

inequitable . . . ." 3 Witkins, Summary of California Law, Real
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Property, § 382. However, the plaintiff does not make this
argument. Therefore the plaintiff has not raised a genuine issue
of fact concerning the existence of an irrevocable license and
has not carried its burden in opposing this motion for summary
judgment.

Moreover, even if the plaintiff had argued there was an
irrevocable license, it does not appear that a genuine issue of
fact exists that would prevent summary judgment in favor of the
defendant. The plaintiff was allowed to enter Creekside to make
repairs to the cable system for which the defendants were
charged. However, when the plaintiff expressly proposed that it
would replace the entire cable system at Creekside if it could
own that system and receive an easement, the offer was rejected.
Given this express denial of a request for an easement, it does
not appear that the plaintiff could argue it relied on any of the
defendants’ actions and that denying it an easement to enter
Creekside and construct a cable system is inequitable.

Furthermore, to the extent the plaintiff attempted to argue
that an easement was created prior to when the defendants
purchased the property and recorded their deed, these arguments
are unavailing. No such easement was recorded and the plaintiff
has presented no evidence to raise a genuine issue of fact that
the defendants should have known of some other acts creating an
easement in favor of the plaintiff.

Therefore, the plaintiff has presented no evidence that
raises a genuine issue that an express easement, an implied

easement, or an easement by virtue of a revocable license exists.

25



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
28

Thus the defendants cannot be liable for breach of an easement.
The Court therefore grants summary judgment in favor of the

defendants on the plaintiff’s fourth claim for relief.

F. Claim Five: Interference with Prospective Economic

Advantage

The plaintiff asserts that the defendants’ actions
interfered with its ability to contract with residents of
Creekside to sell them premium cable services. In its complaint,
the plaintiff asserts that the defendants interfered with its
relations with those residents not currently subscribing to
premium channels but who might subscribe in the future. In its
opposition to this motion, the plaintiff argues that the
residents to whom it currently sells premium channels supply the
current economic relationship element of this tort.

Under California law, this tort requires: (1) an economic
relationship between the plaintiff and some third person
containing the probability of some future economic benefit to the
plaintiff; (2) knowledge by the defendant of the existence of the
relationship; (3) intentional acts on the part of the defendant
designed to disrupt the relationship; (4) actual disruption of
the relationship; and (5) damages to the plaintiff proximately
caused by the acts of the defendant. Blank v. Kirwan, 216 Cal.
Rptr. 718, 730 (1985). In Blank, the court held the plaintiff
could not state a claim for relief based on the expectancy of
economic relations with a group of unnamed patrons when the city
had broad discretion to grant or deny the plaintiff a license to
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do business. General expectations of relations with potential
customers do not constitute economic relationships sufficient for
protection. In re Super Premium Ice Cream Distribution Antitrust
Litig., 691 F.Supp. 1262, 1270 (N.D. Cal. 1988).

In the present case the plaintiff cannot meet the
requirements of an economic relationship with expectancies of
future economic benefits. The fact that the plaintiff has
current economic relations with some residents of Creekside does
not support its claim for interference with prospective economic
advantage with those residents to whom it currently does not sell
premium channels. The interference must occur within the current
economic relationship.

Furthermore, the plaintiff can have no expectancy of
economic benefit from relationships with the Creekside residents
if it has no right of access. Just as the fact that the city had
the authority to deny a license to the plaintiff in Blank
destroyed the requisite "expectancy", the defendants’ right to
exclude Sonic from Creekside also destroys any expectancy.

As discussed above, the plaintiff has no right of access to
Creekside.

Therefore, the Court grants summary judgment in favor of the

defendants on the plaintiff’s fifth claim.

G. Claim Six: Interference with Contract

"The tort of interference with contract ‘is merely a species
of the broader tort of interference with prospective economic
advantage.’" 4 Witkins, Summary of California Law, Torts § 392
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(1984 Supp.) (citing Buckaloo v. Johnson, 122 Cal. Rptr. 745
(1975)) .

Thus, because, as stated above, the plaintiff had no right
of access to Creekside to contract with the residents, this claim
must also fail.

Therefore, the Court grants summary Jjudgment in favor of the

defendants on the plaintiff’s sixth claim.

H. Claim Seven: Unfair Competition
The defendants argue that the plaintiff has presented no

evidence of unfair or unlawful action to support this claim. The
plaintiff, rather than presenting any evidence to raise a triable
issue of fact as to whether the defendants’ actions constituted
unfair competition, argues that the defendants do not cite law or
facts to show that they have acted fairly and lawfully.

On a motion for summary judgment, the moving party need not
disprove the claims upon which the nonmoving party bears the
burden of proof at trial. Celotex, 477 U.S. at 325. The moving
party carries its burden if it points to the absence of evidence
to support the nonmoving party’s claims. Id. The burden then
lies with the nonmoving party to present at least some evidence
to raise a triable issue of fact. Fed. R. Civ. P. Rule 56(e).

The plaintiff bears the burden of proving unfair
competition. The plaintiff, in its opposition, has pointed to no
evidence tending to prove the defendants in any way acted
unlawfully or unfairly. Therefore, the plaintiff has failed to
meet its burden on this motion and the defendants are entitled to
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summary Jjudgement.

Therefore, the Court grants summary judgment in favor of the

defendants on the plaintiff’s seventh claim.

I. Claim Eight: First Amendment

The plaintiff claims it is entitled to relief under 28
U.S.C. § 1983 for the defendants’ violation of its First
Amendment rights. In order to prévail on a claim under 42 U.S.C.
§ 1983 the plaintiff must show that the defendants (1) acted
under color of state law and (2) deprived the plaintiff of a
right secured by the Constitution of the United States. Flagg

Bros., Inc. v. Brooks, 98 S.Ct. 1729, 1733 (1979).

First, the plaintiff must present some evidence that the
defendants were acting under color of state law. The Supreme
Court has explained:

The traditional definition of acting under color of
state law requires that the defendant have exercised
power "possessed by virtue of state law and made
possible only because the wrongdoer is clothed with the
authority of state law" .... It is firmly established
that a defendant ... acts under color of state law when
he abuses the position given to him by the State....
Thus, generally, a public employee acts under color of
state law while acting in his official capacity or
while exercising his responsibilities pursuant to state
law.

West v. Atkins, 108 S. Ct. 2250, 2255-56 (1988) (citations
omitted). None of the defendants in the present action are
public employees.

A private individual may act "under color of law" where
there is "significant state involvement" in the action.

See Lopez v. Dept. of Health Services, 939 F.2d 881, 883 (9th
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cir. 1991) (quoting Howerton v. Gabica, 708 F.2d 380, 382 (9th

Cir. 1983)). The Supreme Court has articulated a number of tests
to determine when the state’s involvement is "significant." Id.

Under the governmental nexus test, a private party acts under
color of law if "there is a sufficiently closes nexus between the
State and the challenged action of the regulated entity so that
the action of the latter may be treated as that of the state
itself." Id. (quoﬁing Jackson v. Metropolitan Edison Co., 95
S.Ct. 449, 453 (1974)). Under the joint action test, a private
party acts under color of law if "he is a willful participant in
joint action with the State or its agents." Id. (quoting Dennis
v. Sparks, 101 S.Ct. 183, 186 (1980)).

In the present case, none of the defendants are involved in
joint action with the state. Furthermore, there is no close
nexus between the defendants’ actions in excluding Sonic from
Creekside and any governmental involvement through requlation of
Creekside. Thus, the plaintiff clearly cannot show the
defendants acted under color of state law.

Even if the plaintiff could show that the defendants’
actions were taken under color of law the plaintiff could not
prove a violation of the plaintiff’s First Amendment rights. A
violation of the First Amendment right to freedom of speech
requires an improper restriction on speech by a state actor.
Hudgens v. N.L,.R.B., 96 S.Ct. 1029, 1033 (1976). The First
Anmendment only protects citizens from state action, not from
"action by the owner of private property used nondiscriminatorily
for private purposes only." Lloyd Corp., Ltd. v. Tanner, 92
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S.Ct. 2219, 2228 (1972).

In the present case the defendants are all private actors.
A private actor may be deemed to act as the state for purposes of
the Constitution in two circumstances: (1) if there is
significant state involvement in the actions of the private
actor, or (2) if it is performing a‘traditionally exclusively
public function.

The plaintiff arques that there is state action because the
state regulates mobile home parks by issuing licenses and
requiring inspections. However, this is insufficient to raise a
genuine issue of fact as to whether the defendants are state
actors. There is no indication that this regulation is
extensive. Even if it were, extensive regulation alone does not

create state action. San Francisco Arts & Athletics v. Olympic

Cmtee., 107 S.Ct. 2971, 2985 (1987). State action generally
requires that the state have some coercive power over the private
actor or exert significant encouragement. San Francisco Arts &
Athletics, 107 S.cCt. at 2986. In other words, the state must
somehow have caused the private actor to take the action that
deprived the plaintiff of its constitutional right. In the
present situation, the state regulation of Creekside does not
encompass the provision of cable services. Thus, the defendants’
exclusion of the plaintiff cannot be considered state action.

The plaintiff also argues that the defendants should be

considered state actors under the company-town line of cases that

31



10
11
12
13
14
15
16
17
18
19

20

.21

22

23

24

25

26

27
28

follow Marsh v. Alabama, 66 S.Ct. 276 (1946).! Those cases
reason that when a private party takes on a traditionally
exclusively public function, that private individual may be
deemed a state actor for purposes of the Constitution. However,
Creekside does not approach the level of a company-town such as

the one involved in Marsh. Creekside is strictly a residential

community. It does not have a business center for retailers and
service providers. Providing a residential community is not a
function that is traditionally exclusively reserved to the
public.

Finally, even if the plaintiff could show state action, the
plaintiff would still have to prove some improper limit on its
First Amendment rights. However, the plaintiff is claiming a
right to enter private property. There is no general right of
access to private property for speech purposes. See Hudgens, 96
S.Ct. at 1033; Lloyd Corp., Ltd., 92 sS.Ct. at 2228, Private
property is not a public forum. It may become a public forum in
certain circumstances. However, the plaintiff has presented no
evidence that that has occurred in the present case.

Therefore, the Court grants summary judgment in favor of the

defendants on the plaintiff’s eighth claim.

! The plaintiff, because it relied on a citation rather

than reading the actual case, cited Laguna Publishing Co v. Golden
Rain Foundation, 182 Cal. Rptr. 813 (Ct. App. 1982) in support of
its position that Creekside should be considered a company-town.
However, the court in that case found the opposite of the
proposition for which the plaintiff cites it. The court held that
a residential development that was much more extensive than
Creekside was not a company-town for purposes of the First
Amendment.
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III. Plaintiff’s Motion for Partial Summary Judgment

The plaintiff argues it is entitled to summary judgment on
its first claim for relief. For the reasons stated above
supporting summary judgment in favor of the defendants on the

plaintiff’s first claim for relief, the Court denies this motion.
Conclusion

The Court concludes that there will be no prejudice to the
defendants from granting the plaintiff’s motion to amend. The
Court therefore grants the plaintiff’s motion to amend and orders
the proposed second amended complaint filed.

The Court further concludes that the defendants have shown
there are no genuine issues of material fact and they are
entitled to judgment as a matter of law. The Court therefore
grants summary judgment in favor of the defendants.

The Court concludes that the plaintiff’s motion for partial
summary judgment must be denied for the reasons defendants’
motion for summary judgment on the first claim is granted. The
Court therefore denies the plaintiff’s motion for partial summary
judgment.

IT IS SO ORDERED.

patea: YAN181994 :

‘L J0HN G. DAVIES
nited States District Judge
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CMITED STATES DISTRICT CCURT - .,
WESTERN DISTRICT CF MICHIGAN e .
SCUTHERM DIVISICN \

CTONTINENTAL CABLEVISICON CF
MICHICAN, INC., d/»/a/
Centinental Cablavision of
Lansing, Michigan Cerporation,
and CAVID SHABERG.

Plaintifls,
v.

ECWARD RCSE REALTY, INC., a L 87-17 CA S
Michigan Corporation, and

EDWARD ROSE ASSOCIATES, INC.,

d/b/a FLINT BUILDING CCOMPANY,

INC., a Michigan Corporation,

Defendants.

FOWARD ROSE REALTY., INC., a HON. ROBERT HOIMES BELL
Michigan Corporation, and

ECWARD ROSE ASSOCIATES, INC.,

d/b/a ELINT BUILDING COMPANY,

INC., a Michigan Corporation,

and TRAPPERS COVE APARTMENTS,

PHASE 111, a Michigan Co-Part-

nership.

Counterplaintiffs,

COMTINRNTAL CABLEVISION OF
MICHIGAN, INC., d/2/8/
Cenninental Cablevision of
Lansing, Michigan Corporation,

Coutnterdefendants.

OPINION

Before this Court is defendants motion to dismisa piain-

tiffes’ antirse rammlaineG haicnaiiaa -ha ecmal el ma cf At e e_1% - ~a



grantse under a franchise {ssued by the City

state claims upon which relief can bta granted or Lecause :n:s

Court lacks subject =mattesr urisdiction. Plaintiffs saex a

declaratory judgment that cafendants  {ntsnded replacement of

plaintiffs’ <cable television (CATV) gservice with their cwn

satellite master antenna teslevisicn service (SMATV) at =.:2

defendant cvned apartment complexes will vielate a City of

Lansing ordirance, the State of Michigan Ccnstituticn, the Firs:

Amendnant to the United States Constitution, the Cable Communica-

tions Act of 1984, and the Michigan Consumer Preotaction Act.

Plaintiffs also seek a preliminary and permanent injunction

enjoining defendants from i{nterrupting plaintiffs’ present cable

television service.

BACKCGROUND

Continantal Cablevision of Michigan, Inc. (Continental) is a

cable talevision company cperating ia Lansing, HJchi}‘n as a

of Lansing. Edwvard

Rose Reslty, Inc. and Edward Rcecse Associates, Inc. (Ross) are

real estate companiss and <Jwn two apartment complexaes, Waverly

Pafk and Trappers Cove. Flint Building Company (FBC), predeces-

sor in {nterest to Roge, contracted with Continental i{n August
1980 giving Continental the exclusive right to install, own,
maintain, and operate CATV servics equipment for 3esven years at
FBC's apartment complexes. The contract also provided for

automatic one year renewsls unless notice to quit wae providec

rhAras mAntha acd a-m A a A a e 99 MM 1 e a2 - ® aa

- - . - .



agreement alternatively regquired Contirnental to remove .3

equipment within ninety cdays, rermiltad Rcse tTO remove 1% af=e

*

ninety days. ¢r provided for Rcse to Buy the equipment at a fair

price.

On Decemrzer 23, 19826, Rese nNotified Contirnental that Rose

would terminate the contract on June JO, 1987, The parties

extanded the tarmination to September 30, 1987. Cn June 1, 1387,
the Lansing City Council amended its municipal cable television

requlations by passing City of Lansing Municipal Ordinance 753,
wvhich providas:

(A) Tor purposes of this section, dvelling shall
include but not be limited to buildings, aparc-

ments, townhouses, cooperatives, condominiums or
mobile home parks.

(B) No owner, ' agent or representative of the owner of
any dvelling shall directly or indirectly prohibit
any resident cf such dwvelling from receiving cable
communication installation, maintenance and
services f(roa a Crantee operating under a valid
franchise issued by the City.

(C) If the owner, agent or representative of the owner
ef any dvellings refuses directly or indirectly
to permit any resident of such Dbuilding from
receiving cable communication servicss {nstalla-
tion, maintsnance and servicss from the Crantee
operating under a valid franchise issued by the
City, the City upon request of the Crantes may

commence condemnation proceedings in accordancs
with applicable law.

(E) Neither the owner, agent or rsprasentative of the
owner of dweallings shall penalize, charge, or
surcharge a tenant or resident or forfeit or
threaten to forfeit any right of such tenant or
resident vho request or receives cable communica-
tion services from the Company operating under a

valid and existing cable communications franchise
issuqd by the City. o



TR I I R N O

w

As stated amencded Cri.rance TS3. § (8)., fzrtids cwrers -¢ ,
dvei.ling froem directly cr 1ndirecztly prohiliting 1S tenants f--=
teceiving cable television services frcm a validly franchisesd
grantee. CrZ:nance 753, § (C) also provicdes a remedy <here an

cwr.er refuses t> permit a tenant f{rom receiving franchised canle
services.

On Jure !1, 1987, Ceontinental regquested the City Casuncil ==
c:mmen?o cencdemnation proceedings against Rese, The City Counc:il
responded with Resoluticn 446 on August 31, 1987, declaring cable
television service to Trappers Cove and Waverly Park “to be in
the public interest, and to constitute both a public use and 2
public purpose.” It further authorized appraisal and purchase
of required space at the apartment complixes as consistant with
the Crdinance and applicadble concdemnation lawv.

Meanwhile, on July 22, 1587, Continental sought a prelimi-
nary injunction in the Circuit Court for the County of Inghanm,
Michigan to enjoin Rose from interfering with Continental’s
cable service to the apartrent complexes. Fricr to any hearing
on the preliminary injunction :n state court, Rose removed the
matter to this Court on August 20, 1987. Plaintiffs did not
reg.est remand. On September 23, 1987, this Court heard and
granted plaintiffs’ application for a preliminary injunctien.

Plaintiffs’ state their complaint {n four counts requesting
a declaratery judgment and preliminary and permanent injunctions
enjoining Rose from interrupting Continental’s cable 1service tc

the apartment complexes. In Count I plaintit!: allege tha<



~rdinance 753 and the Cable Communicaticrns Policy Ace

0

B, L. 98-%549, 47 U.S.C. §§ 521 et seq. (Cable Act) aff=-r-=

p.arntiffs’ 3 right of accass to provide cable service ard

prehibit defendants frem interrupting Continental’'s cable service
to the apartrent ccmplaxes. laintiffs further allege that they

will suffer I(rreparable harm if Rcse ssffsct: (%3 intences

substituticn cf SMATY service fcr Contirental’'s cable sesvice.

Continental claims cthat 1% «will lose property its abilizy t2
provide its duly franchised service. Shaberg will lose access to

Continental’'s diverse information services {ncluding public
access channels.

in Count 11 plaintiffs allege that the contract provision
vhich alternatively require Continental to remove {ts equiprent
vithin ninety days after termination of the agrsement or perm::
Rose to remove theresfter violates Ordinance 753. Again plain-
tiffs allege {rreparable harm.

In Count III plaintiffs allege that purpcses and policies of
the First Amendzent to the United States Constitution, Arc. 1,
§ S of the State of Michigan Ccenstitution, and the Cable Acs
entitle tenants at the apartment complexes to access to Continen-
tal's cable services without interfarencs or interrupt from Rcse.

In Count IV plaintiffs allege that Rose and EBC represented
to tenants at the complaxas that cable television services would
be provided, that plaintiff Shaberg and other tenants relied on
that rtprulon;ition. and that the anticipated substitution of

defendants  differing SMATV service for Continental's CATY
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sarvice cffering public aczess chanrels wvould constistyse 3=

unfair trade gpractice violating 8% 3(UY(e)., {(s), ard

(7) cf =-e
Mich:jan Ccnsumer s Prcotecticn Act (MCPA), MCL 445.902(3). mca

19.418(3).

CLAIMS CF THE PARTIES

MCVANTS-CEFENDANTS

Rose claims that Crdinance 7%] dces rot permit Continental a
continued right of access "> Rose's property absent valid eminent
domain proeceedings pursuant to applicable state lav. Rose
asserts that plaintiffs’ request for a permanent injunction
prohibiting Rose from interfering with Continentsl equipment and
service is effectively a constructive condemnation without the
procedural safegquards gquaranteed by the Fifth and Fourteen:h
Amencrents to th United States Constitution. Rose contends
that Contirnental seeks to deprive Rose of {ts present anjoyment
of Rose’ s own property, eventhough Continental currently has ne
private contractual rights of access and the City of Lansing has
not yet taken Rose’s property under {(ts suppcsed powers of
eminent domain. Rese characterizes Continental’'s request for a
permanent injuncticon as a pre-ccondemnaticn ploy under the guise
of the law to take private prcperty without just cempensation.

Moreover, Rose contends chat plaintiffs do not have a

constitutional defense to Rose's enforcement of its coentractual

‘rights to remove Continental from the apartment complexes because

plaintiffs cannot allege any governmental action implicating any
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szate or Jederal cormszizuticznal fishts in Fose 3 remcual -t

Canzinental. Additicnally. Fcse srgues trat Continental

Sles rc-
Rave & federal statutory right of access to Rose ' g Propersy
tecause e Cable Act dces not include a [federal =andatc:y
access provision. FRcese also ccntends that the Cable Act deoes ro-
create a private right of acticn upen which Continental izselrs
can sue 2 gain access, and ccncluces that Continental must reliy
cn the City of Lansing teo conduct sminent dermain proceedings in

b oa

confecrmity with Ordinance 75).

Furthermore, plaintiffs’ allegation that Rose’s anticipated
substitution of its SMATV service for Continental’s cable sarvice
constitutes an unfair trade practice and violates MCPA lacks
specirficity and is factually deficient to state a claim. Rese
sugGgests that this allegation was merely appsnded as a trars-

parent attempt to invoke the injunctive ramedy provisions of MCL

§ 445.911; MSA § 19.418.

MOVEES-PLAINTIFES

Plaintiffs argue that Ordinance 753 (s presumptively
constituticnal and must re acccrded valid authority. Further,
Plaintiffs maintain that Crdinance 7%3, § (B), plainly forbids a
dwel)ling cwner from directly cor indirectly prohibiting a tenant
from receiving cable services frem a validly franchised grantee.
Plaintiffs represent that they simply seek to enjoin Rose from
violating the plain meaning of Ordinance 753, § (B), pending

completicn of the condemnation proceedings as required in § (C!

-



cf¢ Crdinance 753 wvhen a dwelling cwner refisas tC permis -4

cenant tO receaive <cable services frem a calidly francn:se-

grantee. rPlaint:iffs indicate that the eminent dcmain prcceedings
rave ktegun. Morecver, plaintiffs contend that the Crdinarce
cemports with the United States Supreme Court’'s decision :-

-

Loretto v. Taleprcompter Manhattan CATV Corp.. 458 U.S. 419,

-~ -
-d

)
-

s. C=. J164, 731 L. E4. 2d €68 (1582), and ccnsequently dces r:-=
cffend the :taking clause vunder the Fifth Amendment or the Cue
frocess clause of the Ffourteenth Amendment. Plaintiffs also
criticize Rose's interpretation of Crdinance 753 as illegical in
that Rose argues that {t may violate the clear dictates of § (B)
until the City completes condemnation under § (C).

Further, plaintiffs claim that Rose will violate their Firsc
Arendment free speech rights by terminating Continental’s cable
service at the apartzent complexes. While recognizing that Firscz
Anendment frses speech protections properly apply to restrain
overreaching state action, ﬁlaintit!s contand that under certain
circumstances such protections extand to conduct of privacte

individuals, specifically noting the “company tewn® and “public

ferum™ exceptions. Plaintiffs argue that they should be allcwed
te factually discover and assess the cdegree to which Rose's
apartment complexes Qualifies uncder this exception refore this
Court can legitirately dismisses this claim,

Plaintiffs also contend that the Cable Act entitles
Continental access to dedicated utility easements on rose S

property for their CATV installations.
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Mcreover, plaintif{ls ageer” that tNeir MCPA claim sheuld ~--

re Jdismissed as [frivelzaus. Flaintiffs mainzain that 3s-<e
rc;resonth that tenants would Rave cable television service ard
that tenants. 1inzluding plaintiff Shaberg, relied c¢n =%-3-
representation in leasing aparsrants from Rose. Since Rese s
propesed SMATV services gqualitazively differ frem CATV, Rese wil.l
violate trhe MCPA Lty having representsd to consumers benef.=s

that Rese will in fact not provice.

ANALYSIS
Ordinance 7%5)

Plajntiffs request this Court to declare that Rose's
intended removal of Continental from the apartment complexes and
the substitution cf Rose's SMATV for Continental’'s CATV woul:Z
violats Ordinance 733, § (B). This Court recognizes that § (B)

plainly states:

No owner, agent or representative of the owner c. any
dwelling shall directly or indirectly prohibit any
resident of such dwelling from receiving cablae
communication installaticn, maintenance and services

from a Grantee cperating under a valid franchise 1ssued
by the City.

1f this section is read in :i1sc.azien frecm the other secticns cf
the amended ordinance, 1t <wculd apparently prohibit Rese frem
interfering with Continental’'s provision of cable service.
However, as a mattar of stazutory construction this Court notes
the general maxim that statutes are to be construed as a wvhole
and that each part is accerded its meaning in relation to the

statute’'s other parts. Richard v. United. States, 369 U.S. .
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{1962). $e8 2A Sutherland. Statutcry Cormseruction, § 48.05, 97.3

-
‘

(4t ed. 1984). Accerdingly this Court notes that § (C)

previces

7f tre cwner. AGen% Or representative cf the cwner cof

any Zwe.lings refuses directly or indiact.y tc parmit
any resicent of such building [frem receiving cable
cemmunication services installation, maintenance and
services {rom the Crantee cperating vunder a wvai:d
franchise issued by the Cilty, the Clty upen reqQuest cf
the Crantee may ccmmence condemnation proceedings in
accordance with spplicable law. :

Clearly, the ordirance reccgriizes and ccntemplatas tre pessy-
tility that 2 dwelling cwrar might "refuse to directly e
indirTectly Fermit™ a rasicdent from receiving cable services. <he
ordinance also specifically designates vhat the drafters
apparently considered to be the appropriate remedy for a
frustrated grantee under such circumstances. Facially, there-
fore, the legislative intent appears to reqQquires a stymied
grantte to proceed under the scheme cresated by the ordinances and
;equcst the city o tegin condemnation proceedings. This
precedure, of course, makes mminently good sense. For threough a
prcper eminent Adomain proceeding a court will assess the validicy
cf the competing claims and resclve disputes rtegarding the

alleged prohibition of cable services, and determine the legal,

firnancial, real, perscnal, and sccietal interests of the parties

and the public.

- Morecver, the ordinance’'s provision for eminent domain

proceedings comports with the due process and Fifth Amendment
safequards required in governmentally sanctioned takings of

private property. Construing § (B) of the ordinance as

m(ﬁ*gtcty access provision independent of .§ (C). as plaintiffs

10



rherely fproccuring the grcperty and  securing f=r
r.gnt =f access. This analys:s aqain cTeTa1lid T ¥VE (R

riad;nq Beth as part of an nTegrated whele.

Contract Rights

Rose permitted Continental to occupy rose s property as

e

apartrment cemplexes with 123 cabls equipment pursuant s --e

1
-

mutual agreement. Fursuant TO  that same agreevent Rcse seexs =3

eject Continental from Rose’ s property. This Court characterizes
Rose 1 frae exercise of its contract rights to eject Continental
as an event precipitating application of § (C), and not as an
event in the nature o¢f a violation of § (B8). Therefore, Rose’'s
exsrcise of {%s contract right to eject Continental L{s merely an
occasicen fcr Centirental t3 request the City of Lansing t:
commence condemnation procsedings as provided in COrdinance 753ﬂ
This {nterpretation {(s consistent with the absence of languasge 1in
the ordinance specifically and affirmatively granting to
Continental a mandatory right of access. Continental would simply
presume to occupy Rose’'s prcperty based upen the infereance that
§ (B) grants to Continental ar implicit right cf accass. This
Court telieves that the prcrer interpretation of Crdinance 753
strictly construes §% (B) and (C) in tandem as an integrated
vhole according te their literal terms qiving reasonable effect
to each integral paret. Thus, this Court rscognizes that since

$§ (B) does not textually provide a substantive tight of access t:

Rose’'s property, § (C) i3 logically and legally antecedent t=
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Cenzinental’'s occupancy cf Rcose s FCCFerty ZCZecause 5

)

!

pc:cntxally frsvides Ccntinental with a  substantive rigrs =€

access and cccupancey thrcush cendemnation proceedings. T-is

Court determ.res that this 13 the mcst reaschable construct:en

-
-

(X

t§ (B) and (C) where: (1) the cdue prccess safeguards of the F: ¢z
Amencdment aga.nst a gcvenrmentally sancticned taking without suse
cepensation are 17plicated, (2) the crdinance dces not textual.y
previcde an explizit affirmative Tandatoery access, (3 t-e
ordinrnance dces textualiy and specifically provide [for a condem-
nation proceedings, (4) a dwelling owner arguably directly or
indirectly prohibits CATV service, and (S) the CATV service
provider relieas cn the ordinance for an inchoate right of access

and cccupancy.

First Anmendment

This Court proceeds acknowledging that plaintiffs advance

their First Amendment srqurments i{n competition with defendants’

First and Fifth Amendments rights. Further, this Court recog-

nizes that beth state and federal ccnstitutions guarantee free

sreech against abridgment bty gsverr~ental conduct.

n

ee Flage

Bres., Inc. v. Brocks., 436 U.S. 149 (:978): Hudgens v.

———"rm — ———

iz
[

RB. 324

U.S. $07, 518 (1976), Llcyd Corp. v. Tanner, 407 U.S. S39 (1972).

Woodland v. Michigan Citizens ZLobby. 423 Mich. 188, 178 N.W. 24
337 (1985). To praevail on their claim plaintiffs must prove thac
Rose (1) deprived plaintiffs of their First Amendment rights, and

(2) did so under color of atate law. See Flagg Bros., Jackson V.

——
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verrspolitan Edisen T2 . 313 U S. 245, 159-60 (i574), Ad:zxes

s ¥ Vress & Ta.. 298 V.S, 14+, 1S3, 17O (1370).

Although the First Amend-ment prcperly applies to goverrsen-

tal action. “=:1s fcurst reccyn.zas that Tirst Amercrens

protec-
tions may apply to carta:n private cenduct 1f the privalte cencduce

fossessen characteristics  that: (1)

create a 3vmbio%i1z rela=:~=.

shi tatween T and governTental activity, (2) esablis~ a
321p Y

sufficiently clcse r~exUs Levween (T

and some relevant governrser-

tal activity, or (1) assume a full spectrum of traditiocnally

and quintessentially publjic functions. See
Newscme Vv. Vanderbilt University, 653 F.24 1100, 1114 (6th Cir.
1981).

necessary, exclusive,

No issue of material fact exits that Rose and any governmen-

tal agency maintained a symbiotic relatiorship. No financ:ial.
administrative, or other interdependency exists. Furthaer, nothing
tefore this Court suggests that a clcse nex:s links Rose and any
geverrnmental authority. Morecover, Rose has not assumed any
public funcsion. Rose, as a private entity, merely cwns

apar=rent complexes and dces net provicde and perform traditicnal-

17 exclusive governmental services and functions. Plain-

t:ffs’ attampt to qualify Rcse's cwnership under the publ:iuc

function analysis fails, In Marsh v. State of Alabama, 326 U.S.

SO1 (1946), and its progeny the Court articulated the public

function analysis in the terms and contaxt of a company towvn. the

cempany town analynii was premisad upon a private actor providing

and performing a full spectrum of traditionally exclusive anc
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recessatry municipal services f:r an 2ssent:ially 1self

and .~dependent ccmmunity.  sr a t.me e p::

analys:s enccrmpassed labor camps, P

'S

erscn v. Tabersman S.ca-

Corpecation, 478 F. 2d 73 (Sth Cir. 1973)., and shecpPping centers.

Amaigamated fcod Emplcyees Union v. legan Valley Plaza, 291 U s,

IC8 (19¢€8). Hcwever, thir expancded applicability cf the publ:-

functicn analysis was curtailed and reversed {n Hudzens v NTR2,

424 U.Ss. SO7 (1976) and Flagg Bres.. Marsh remained intact and

was 1n effect restored as ccntrolling lav., [n Marsh the cwners of
the company town performed and provided the full spectrum of

traditional, exclusive, and necessary municipal functicns. See

also Flagg Bres. and Llieyd Corp. [%d. v. Tannep, 407 U.S. 5851,

$69 (1972). Rose’'s apartment complexes are private residential
subdivisions dependant upon the <City of Lansing for municipal
services. Rose s apartrent ccmplexes 1simply do not qQualify as
quasi-smunicipalities under the public function zanalysis as

company town of Marsh.

The expansion of the Marsh public function analysis to

shopping centers in Logan “alley, 391 U.S. at 118-319, was
premised upon the shopping center’'s character as 8 "rtusiness
Bleck.”™ As such it was freely cpen to the public for the exchange
nf goods, services, and {dsas. and if publicly cwvned, would Lte a
public forum. However, Rocse s apartment complexes do not have

“"business blocks,” nor are they open to the nonresident public.

and Flagg Bros.. 436 U.S. at 159.



