
1 license arises when, because of the reliance of the licensee, it

2 becomes inequitable to allow the landowner to revoke the license.

3 As discussed above, there is no genuine issue of fact, the

4 1971 Agreement did not create an express easement in favor of the

5 plaintiff.

6 The plaintiff argues it has an easement by estoppel. The

7 main case that the plaintiff cites in support of its assertion is

8 an implied easement case and completely inapposite to the present

9 situation. See George v. Goshgarian, 189 Cal. Rptr. 94 (ct. App.

10 1983). George involved an implied easement that arose by virtue

11 of the acts of the original owner of property who later

12 subdivided the property reserving some easements. This type of

13 quasi-easement or implied easement is limited to the specific

14 provisions of California civil Code § 1104. An easement will be

15 implied in favor of the grantee where a person subdivides his

16 property but prior to subdivision had obviously and permanently

17 used a portion of the property retained for the benefit of the

18 property transferred. In the present case, no property was

19 subdivided with a portion of it being retained by the original

20 owner.

21 The plaintiff could have attempted to argue that it has the

22 equivalent of an easement by virtue of a license becoming

23 irrevocable. A license does not fall under the statute of frauds

24 and therefore may be oral. A license will become irrevocable

25 n[w]here a licensee, in reliance on a parol license, has expended

26 money in improvements so that its termination would be

27 inequitable .... " 3 Witkins, Summary of California Law, Real
28
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1 property, § 382. However, the plaintiff does not make this

2 argument. Therefore the plaintiff has not raised a genuine issue

3 of fact concerning the existence of an irrevocable license and

4 has not carried its burden in opposing this motion for summary

5 judgment.

6 Moreover, even if the plaintiff had argued there was an

7 irrevocable license, it does not appear that a genuine issue of

8 fact exists that would prevent summary jUdgment in favor of the

9 defendant. The plaintiff was allowed to enter Creekside to make

10 repairs to the cable system for which the defendants were

11 charged. However, when the plaintiff expressly proposed that it

12 would replace the entire cable system at Creekside if it could

13 own that system and receive an easement, the offer was rejected.

14 Given this express denial of a request for an easement, it does

15 not appear that the plaintiff could argue it relied on any of the

16 defendants' actions and that denying it an easement to enter

17 Creekside and construct a cable system is inequitable.

18 Furthermore, to the extent the plaintiff attempted to argue

19 that an easement was created prior to when the defendants

20 purchased the property and recorded their deed, these arguments

21 are unavailing. No such easement was recorded and the plaintiff

22 has presented no evidence to raise a genuine issue of fact that

23 the defendants should have known of some other acts creating an

24 easement in favor of the plaintiff.

25 Therefore, the plaintiff has presented no evidence that

26 raises a genuine issue that an express easement, an implied

27 easement, or an easement by virtue of a revocable license exists.
28
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1 Thus the defendants cannot be liable for breach of an easement.

2 The court therefore grants summary jUdgment in favor of the

3 defendants on the plaintiff's fourth claim for relief.

4

5 F. Claim Five: Interference with Prospective Economic

6 Advantage

7 The plaintiff asserts that the defendants' actions

8 interfered with its ability to contract with residents of

9 Creekside to sell them premium cable services. In its complaint,

10 the plaintiff asserts that the defendants interfered with its

11 relations with those residents not currently subscribing to

12 premium channels but who might subscribe in the future. In its

13 opposition to this motion, the plaintiff argues that the

14 residents to whom it currently sells premium channels supply the

15 current economic relationship element of this tort.

16 Under California law, this tort requires: (1) an economic

17 relationship between the plaintiff and some third person

18 containing the probability of some future economic benefit to the

19 plaintiff; (2) knowledge by the defendant of the existence of the

20 relationship; (3) intentional acts on the part of the defendant

21 designed to disrupt the relationship; (4) actual disruption of

22 the relationship; and (5) damages to the plaintiff proximately

23 caused by the acts of the defendant. Blank v. Kirwan, 216 Cal.

24 Rptr. 718, 730 (1985). In Blank, the court held the plaintiff

25 could not state a claim for relief based on the expectancy of

26 economic relations with a group of unnamed patrons when the city

27 had broad discretion to grant or deny the plaintiff a license to
28
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1 do business. General expectations of relations with potential

2 customers do not constitute economic relationships sufficient for

3 protection. In re Super Premium Ice Cream Distribution Antitrust

4 Litig., 691 F.Supp. 1262, 1270 (N.D. Cal. 1988).

5 In the present case the plaintiff cannot meet the

6 requirements of an economic relationship with expectancies of

7 future economic benefits. The fact that the plaintiff has

8 current economic relations with some residents of Creekside does

9 not support its claim for interference with prospective economic

10 advantage with those residents to whom it currently does not sell

11 premium channels. The interference must occur within the current

12 economic relationship.

13 Furthermore, the plaintiff can have no expectancy of

14 economic benefit from relationships with the Creekside residents

15 if it has no right of access. Just as the fact that the city had

16 the authority to deny a license to the plaintiff in Blank

17 destroyed the requisite "expectancy", the defendants' right to

18 exclude Sonic from Creekside also destroys any expectancy.

19 As discussed above, the plaintiff has no right of access to

20 Creekside.

21 Therefore, the Court grants summary jUdgment in favor of the

22 defendants on the plaintiff's fifth claim.

23

24 G. Claim six: Interference with Contract

25 "The tort of interference with contract 'is merely a species

26 of the broader tort of interference with prospective economic

27 advantage.'" 4 Witkins, Summary of California Law, Torts S 392
28
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1 (1984 Supp.) (citing Buckaloo v. Johnson, 122 Cal. Rptr. 745

2 (1975».

3 Thus, because, as stated above, the plaintiff had no right

4 of access to Creekside to contract with the residents, this claim

5 must also fail.

6 Therefore, the Court grants summary jUdgment in favor of the

7 defendants on the plaintiff's sixth claim.

8

9 H. Claim Seven: Unfair competition

10 The defendants argue that the plaintiff has presented no

11 evidence of unfair or unlawful action to support this claim. The

12 plaintiff, rather than presenting any evidence to raise a triable

13 issue of fact as to whether the defendants' actions constituted

14 unfair competition, argues that the defendants do not cite law or

15 facts to show that they have acted fairly and lawfully.

16 On a motion for summary jUdgment, the moving party need not

17 disprove the claims upon which the nonmoving party bears the

18 burden of proof at trial. Celotex, 477 U.S. at 325. The moving

19 party carries its burden if it points to the absence of evidence

20 to support the nonmoving party's claims. Id. The burden then

. 21 lies with the nonmoving party to present at least some evidence

22 to raise a triable issue of fact. Fed. R. civ. P. Rule 56(e).

23 The plaintiff bears the burden of proving unfair

24 competition. The plaintiff, in its opposition, has pointed to no

25 evidence tending to prove the defendants in any way acted

26 unlawfully or unfairly. Therefore, the plainti~f has failed to

27 meet its burden on this motion and the defendants are entitled to
28
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1 summary judgement.

2 Therefore, the court grants summary judgment in favor of the

3 defendants on the plaintiff's seventh claim.

4

5 I. Claim Eight: First Amendment

6 The plaintiff claims it is entitled to relief under 28

7 U.S.C. § 1983 for the defendants' violation of its First

8 Amendment rights. In order to prevail on a claim under 42 U.S.C.

9 § 1983 the plaintiff must show that the defendants (1) acted

10 under color of state law and (2) deprived the plaintiff of a

11 right secured by the Constitution of the United states. Flagg

12 Bros., Inc. v. Brooks, 98 S.ct. 1729, 1733 (1979).

13 First, the plaintiff must present some evidence that the

14 defendants were acting under color of state law. The Supreme

15 Court has explained:

16 The traditional definition of acting under color of
state law requires that the defendant have exercised

17 power "possessed by virtue of state law and made
possible only because the wrongdoer is clothed with the

18 authority of state law" .•.. It is firmly established
that a defendant ... acts under color of state law when

19 he abuses the position given to him by the State •..•
Thus, generally, a public employee acts under color of

20 state law while acting in his official capacity or
while exercising his responsibilities pursuant to state

21 law.

22 West v. Atkins, 108 S. ct. 2250, 2255-56 (1988) (citations

23 omitted). None of the defendants in the present action are

24 pUblic employees.

25 A private individual may act "under color of law" where

26 there is "significant state involvement" in the action.

27 See Lopez v. Dept. of Health Services, 939 F.2d 881, 883 (9th
28
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1 Cir. 1991) (quoting Howerton v. Gabica, 708 F.2d 380, 382 (9th

2 Cir. 1983». The Supreme Court has articulated a number of tests

3 to determine when the state's involvement is "significant." Id.

4 Under the governmental nexus test, a private party acts under

5 color of law if "there is a sUfficiently closes nexus between the

6 State and the challenged action of the regulated entity so that

7 the action of the latter may be treated as that of the state

8 itself." Id. (quoting Jackson v. Metropolitan Edison Co., 95

9 S.ct. 449, 453 (1974». Under the joint action test, a private

10 party acts under color of law if "he is a willful participant in

11 joint action with the state or its agents." ~ (quoting Dennis

12 v. Sparks, 101 S.ct. 183, 186 (1980».

13 In the present case, none of the defendants are involved in

.14 joint action with the state. Furthermore, there is no close

15 nexus between the defendants' actions in excluding Sonic from

16 Creekside and any governmental involvement through regUlation of

17 Creekside. Thus, the plaintiff clearly cannot show the

18 defendants acted under color of state law.

19 Even if the plaintiff could show that the defendants'

20 actions were taken under color of law the plaintiff could not

21 prove a violation of the plaintiff's First Amendment rights. A

22 violation of the First Amendment right to freedom of speech

23 requires an improper restriction on speech by a state actor.

24 HUdgens v. N.L.R.B., 96 S.ct. 1029, 1033 (1976). The First

25 Amendment only protects citizens from state action, not from

26 "action by the owner of private property used nondiscriminatorily

27 for private purposes only." Lloyd Corp., Ltd. v. Tanner, 92
28
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1 S.ct. 2219, 2228 (1972).

2 In the present case the defendants are all private actors.

3 A private actor may be deemed to act as the state for purposes of

4 the constitution in two circumstances: (1) if there is

5 significant state involvement in the actions of the private

6 actor, or (2) if it is performing a traditionally exclusively

7 pUblic function.

8 The plaintiff argues that there is state action because the

9 state regulates mobile home parks by issuing licenses and

10 requiring inspections. However, this is insufficient to raise a

11 genuine issue of fact as to whether the defendants are state

12 actors. There is no indication that this regulation is

13 extensive. Even if it were, extensive regulation alone does not

14 create state action. San Francisco Arts & Athletics v. Olympic

15 cmtee., 107 S.ct. 2971, 2985 (1987). state action generally

16 requires that the state have some coercive power over the private

17 actor or exert significant encouragement. San Francisco Arts &

18 Athletics, 107 S.ct. at 2986. In other words, the state must

19 somehow have caused the private actor to take the action that

20 deprived the plaintiff of its constitutional right. In the

21 present situation, the state regulation of Creekside does not

22 encompass the provision of cable services. Thus, the defendants'

23 exclusion of the plaintiff cannot be considered state action.

24 The plaintiff also argues that the defendants should be

25 considered state actors under the company-town line of cases that

26

27
28
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1 follow Marsh v. Alabama, 66 S.ct. 276 (1946).1 Those cases

2 reason that when a private party takes on a traditionally

3 exclusively pUblic function, that private individual may be

4 deemed a state actor for purposes of the Constitution. However,

5 Creekside does not approach the level of a company-town such as

6 the one involved in Marsh. Creekside is strictly a residential

7 community. It does not have a business center for retailers and

8 service providers. Providing a residential community is not a

9 function that is traditionally exclusively reserved to the

10 pUblic.

11 Finally, even if the plaintiff could show state action, the

12 plaintiff would still have to prove some improper limit on its

13 First Amendment rights. However, the plaintiff is claiming a

14 right to enter private property. There is no general right of

15 access to private property for speech purposes. See Hudgens, 96

16 S.ct. at 1033; Lloyd Corp., Ltd., 92 S.ct. at 2228. Private

17 property is not a pUblic forum. It may become a pUblic forum in

18 certain circumstances. However, the plaintiff has presented no

19 evidence that that has occurred in the present case.

20 Therefore, the Court grants summary jUdgment in favor of the

21 defendants on the plaintiff's eighth claim.

22

23 The plaintiff, because it relied on a citation rather
than reading the actual case, cited Laguna Publishing Co v. Golden

24 Rain Foundation, 182 Cal. Rptr. 813 (ct. App. 1982) in support of
its position that Creekside should be considered a company-town.

25 However, the court in that case found the opposite of the
proposition for which the plaintiff cites it. The court held that

26 a residential development that was much more extensive than
Creekside was not a company-town for purposes of the First

27 Amendment.
28
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1 III. Plaintiff's Motion for Partial Summary Judgment

2

3 The plaintiff argues it is entitled to summary judgment on

4 its first claim for relief. For the reasons stated above

5 supporting summary jUdgment in favor of the defendants on the

6 plaintiff's first claim for relief, the Court denies this motion.

7

8 Conclusion

9

10 The Court concludes that there will be no prejudice to the

11 defendants from granting the plaintiff's motion to amend. The

12 court therefore grants the plaintiff's motion to amend and orders

13 the proposed second amended complaint filed.

14 The Court further concludes that the defendants have shown

15 there are no genuine issues of material fact and they are

16 entitled to jUdgment as a matter of law. The Court therefore

17 grants summary jUdgment in favor of the defendants.

18 The Court concludes that the plaintiff's motion for partial

19 summary judgment must be denied for the reasons defendants'

20 motion for summary jUdgment on the first claim is granted. The

Judge

JAN 181994Dated:-----------
24

26

21 Court therefore denies the plaintiff's motion for partial summary

22 jUdgment.

23 IT IS SO ORDERED.

25

27
28
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i

lJL.----

BACKCP.Ot.J"Nt>

Contin.ntal C&bl.vis1on of M1eh1qan, Ine. (Continental) is a

cable t.levislon coapany 0p4rat1nq in ~&n.1nq. ~ch19.n a. a

qrant.e under a franchise is.ued by the City ot L&n.1nq. Edvard

ROle Re.lty, Inc. and Ed'Ward ROI. Alloelat •• , Inc:. (Rolt) are

rial e.tltt co~pan1el and ovn tyO apartment com~laxe., Waverly

Park and Trapper. Cove. Flint B~ildinq Co~p&ny (riC), prtdeces­

SOl' in 1ntlr•• t to ROle. contract.d Y1th Continental in AUqus~

1980 91v1nq Continental the .~elu.ive r1qht to in.tall. ovn.

maintAin, Ind operate CATV servict equipment tor Jeven year. It

r!e". Ip.r~~tnt complexe.. Tht contract allo provid.d for

aut~matie on. ytar rlntwal. unl ••• notice to quit va. provided

,tatt claims upon ~hich r.ll.! can c. qrantld O~ e.cause :~:s

Court lacks subject ~att.r ;urlldict1on. Plaint1!!s set~ a

d.claratory judqment that d.fendant.- intended rt~llc.ment of

plaintl!!I' cable tllevillen (CATV) service ~ith their e~~

satel11te mllter lntlnna t.l.vllion serviee (SMATV) It ~.:

ct(tndlnt e~n.d Jpart~tnt complexes ~ill viol at. a Clty c!

tan.inq ordinance, the Stat. of M1chiqan Conltitut1on, t~e Fir,~

Amen~~ent to the United Stat •• Con.t1tut1on. the C~le Communlca­

tion. ~c~ of 1984, and the M1ehiqan Conlumer 'reteetion Ac~.

Pla1ntiff. al.o ••• k a prelim1nary and permanent injunction

enjoininq defendant. trom lnt.rrupt1nq plaintif!." pre.ent eabl.

t.l.vilion .trviee.

l
1
1
1
1
J
1

1
I ""'P•••A....... .. __ ... _ ... __ '9---- .. _-_..1 __ ....... _- -~ ....... -'--



.I

On DeC=lr'I\l:tr 23. 19E16, Po •• notified Contir... ntal that R:lse

The f:artlfs

tor.m0 '/ e : : ~

extended t~.• ttrmu',ation to S.ptel'l.ber JO. 1987. en J~n. 1, :gS7.

~ric=•.

.., 0 \11 d t. r minat. t 1", e c: 0 n t r act 0 n ..: \J n e j 0 • : 987 .

n1nety day •. or provided (or Pese to buy the tquipment It a tal:

requlatlonl by f:As,lnq City of Lan.1nq Municipal Ordinance 753.

which providel:

1
t·
1
1
1
1
1

(8) No ovner .. Iqent or repre.entative of ~. ovn.r of
any dwellinq shall directly or indirectly prohibit
any r •• ident o! auch d~.ll1nq from rtc.iv1nq c~le

communication inltallation. maint.nanc. and
.ervlce. eroa a Crant•• op.rat1nq und.r a valid
[ranchi •• i.lu.d by the City.

(C) It the own.r. aq.nt or rtpre ••ntattvt o! the ovntr
of any dw.l11nql relu.e. d1r.etly or indirectly
to ~'rM1t any r •• id.nt of luch bU1ld1nq trom
receiv1nq caCl. communicatlon s.rvice. installa­
tion. ~11nt.nance and s.rvic.. trom ~~. Crantee
o~er.t1nq under I valid {ranchia. i.aued by the
City. the City upon requete of the Crant•• ~ay

co~.ence eonde~natlon proc.ed1nq. in accordance
wIth applicaole l~w.

oM

J

.J

(" ) For purpose. of
include but not
ment •• tovnhou ••••
mobil. hom. ~ark•.

thi. section. dYellinq .hall
be limited to bu11dinq•• apart­
coop.rat1v... condominium. or

(E) Neither the owner. aqent or repr•••ntativ, of the
o~ner of dwellinqs shall p.nal1ze. charq•• or
Iurcharqe a tenAnt or ra.Id.nt or fori.it or
threaten to {oreete any riqht of .uch t.nant or
rel1dant who requelt or receiv•• c~l. commun1ca­
t10n .ervice. {rom the Company op.rat1nq under a
valid and exi.t1nq cabl. communication. !ranchi ••
illu.d by the City. :
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J

J

I

.-

ceC.1Vlnq cabl. teltV1510n StrVlee, {re~ a validly (rlncnlse~

c~~.r reCuse. to permit a tena~t [rom r.C.1Vlnq {rlnc~ised cacle

,erVlce •.

r.s~ond.d with Resolution 446 on AU~.~ J1. 1981. declar1nq cable

t.levi.ion s.rvice to Tr.~per. Cove and Waverly 'ark -to b. in

the pub11c: 1nt.re.t. and to cons~it\Jte ooth a public ule and a

pUbl1 c: pur-po ". • It furth.r authorized appraisal and purch&.e

of r.qu1r.d .pac. at the apartm.nt com~lexe. al con.i.tent with

the Ordinanc. and applicabl. conce~ation law.

M.anwhil •• on July 22. 1987, Continental .ouqht a prelimi­

nary injunction in the C1rc\Jit Court for the County o! Inqham.

Michiqan to .njoin ROle (rom 1nt.rf.rinq with Cont1n.ntal·s

cable service to the .p.r~~.nt complexe •. Frior to any hearinq

on the preliminary injunction in state court. ROle removld t~e

198'. Plaintiff. did not

~
.4

~att.r to thil Court on Au~~'t 20.

r.q~est r.-and. On S.pte~.r 23. 198', this Court heard and

qranted plaintiffs' application for a prlliminary injunct1on,

Plainti!!.· state their compllint in four count. rtqu•• tinq

a de~laratory judqment and pr.li~inary and ~erman.nt injunctions

enjoininq ROl. from inttrruptinq Continental', cLbl••trv1ce to

~he apartment complext'. In Count I plainti!f. a111ql th,~
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1
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1
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1
j

1
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':rdlnance i~J And tr.. C,bl. C,:: ..,..",\:nlcltlor.. Pol1cy "",co:. c! :~54.

? .~ b . L . 9 a• 5 49 • 4 '7 V . S . C . § § 5 2 1 tl .!..!S..;. (C &b ~. Act) l ! ~ : : : s

p:11ntl!!S' & riqht of ICC.I. to provide cabLe StrV1Ct I~~

pr:hibit eeClneants [rom i~t.rru~t1nq Contlr.tntal·1 Clbl. ser~lce

to the apart~ent co~pltx.,. P~alntl!{1 further alltqt t~at :~ty

~ill .u!{er irrtparable harm l! ROl. e{{tctl it. lntt~de:

s~bst1tution of S~~~; StrV1C. fer Contlr.tntal', cable .t:Vlce.

Contlnental claim. that it ~ill 10 •• property itl Lbl1i':.! tc

provide its duly !:anchised •• rV1C •. ShLberq vi11 101. ICCI.S to

Continental's diver.e information Jervice. lnclud1nq public

acce •• channel •.

In Count II plaintiffa al11qe that the contract provision

~h1ch alternat1vely require Continantal to remove ita equi~~.nt

~ithin ninety day. atter ta~inlt10n of tha aqr.emant or per~::

ROI. to r.~ov. ~are.!tar violata. Ordinance 753. ~qain plain­

ti!!1 al119' 1rr.par~le harm.

In Count III plaint1f!' 111.qe t.hat purpo ••• and pelie11. of

the first Amendment to the United Stat•• Con.t1tut1on. Art. 1.

§ 5 of the State o! Mich1qan Constitut10n. and the Cable ~c~

entitle tenants at ~~I ,part~enc complex.s to aceal. to Continen­

tAL", cable .lrv1c•• ~ithout in~er!.r.nce or intarrupt from Rose"

In Count IV piainti!!' alleqe that ROle and rae repr.s.nted

to tenants at the co~pi.xa. that cable tllavi.lon .ervic•• vould

Ct prOVided. that plaintiff Shaberq and other tenants relied on

that repre.entat1on. and thAt the antic1pat.a lublt1tut1on of

defendant..· difflr1n9 SHAN service for Continental -. CA:-:



U~!llr trace ~r.etlCt VlO~At:~~ S§ J(:)(cl.

~leh~;an Ccn!umer J Prcttetlcn Act (MCPA).

:9.4:8(3).

(5), .r.d (/) o!

Me ~ .; 45 . <; 03 ( 3 ) :

-::-. e

~CVAN4S-c£r£ND~~S

Rose clJlmS t~At Crdl~an=e 7~J dees not permlt Continental a

continued ri9ht o! access ~~ ~ose'J pro~.r~y ab.ent valid tmir-ent

domain procetdlnq. pursuant to appllcLble .tate lay. ~Ol'

al.ert. that piainti!!s' r'~t.t tor a permanent lnjynction

prohiblt1nq ROle from lnter!erinq with Contintntal equ1pmtnt and

s.rviCt is efttctiv.ly a constructivt cond.mnation withoyt the

procedural ,at.quares quarant ••d bl ~~t Fifth and rourtlen:~

~.nd~ent. to t~e United State. Const1tut1on. Ro •• contends

that Continental stex. to deprivt ROl. of it. prt ••nt .njo~tnt

of Ro •• ·• own property. tv.n~ouqh Contintntal currently hal no

private contractual riqhtl of accl •• and the City of tan.inq ha.

not yet :aken Ro •• ·• proper:y under 1t. luppo.ed poyer. of

~minent domain. Rese charac:erl%'J Continental'. reqYI.t for ~

~er~anent injunction " ~ pre-~:~de~r..ticn ploy under the qui,e

o! the lay to take private t'rq:erty ... it~olJt j\J'~ ceml'en.at.1on.

Moreover. Ros. contends that pla1nt1t!1 do not have a

constitutional defense ~o Rose'J entorcement of ita contractual

rlqhts to remove Con~inental from tht apar~.nt complex•• because

plaintit!. cannot ali.qe any qovernmental action 1mp11catinq any

.'
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1

1
1
i

havt I !tderaL statutory ri;ht of lCet'S tn ~Olt·1 ~rO~t~:1

be~lust ~~t CJole Act dees not include I {ederll ~ancatc~J

Rese allo ccnttnds t~at the Cablt Act ~c.s no:

Cftltt I ~flvltt ri~ht ?! ~cticn upon ~h1ch Continental i:sel!

J

J conformity ~lth Ordinance 753.

Furthermore. plI1ntl!!I' alleqat10n that Ro •• · ••n~1c1~a~.d

1

,ublt1tut1on of itl SM~rJ .ervice for Cont1nental". cable l.rv1c.

con.t1tutt. an unfa1r trade practice and violat•• MCPA laek.

speeifieity Ind 11 factually deficitnt to state a claim. Ros.

suq~t.ts t~lt this alltqation ~I! ~erely I~~end.d al a trans-

parent Itttm~t to invoke the injunctive ramedy ~rov1.ion. of MC~

S 445.911; MSA , 19.418.

MOVEES-PtAINTIFFS

Plaintiff. arque that Ord1r...nce 753 1. pre.u~ptively

constltut1e:al and mUlt be accorded valid Illt.hor1ty. Furt~er.

Plainti!!. cI1ntain t~at Ordln~nc. 753. S (8). plainly forbids &

d~.)linq ovner (rom directly or indirectly prohib1t1nq a tenant

{rom rectiv1nq cable strvices [rom I validly (ranchi ••d qrant••.

Plaintiff. re~r.sent that they simply •• ek ' to .njoin ROl' trom

vlo1ltlnq the pl~ln meanlnq of Ordinance 753, , (I), pend1nq

completion ot the condemnation proe.ed1nq8 a. r.quired in t eel



1

<jr'lntee.

~ortov.r. plllntl!!S contlnd t~at the O~dl~l~ce

comportl ~lth t~e United State. Supreme Court', deClJion :~

4se U.S. 419. .... ­__ 4

s. c:, 3164.73 t. £~. :d 868 (:S82). And cor.slquently dee. r.::

.J.

offend ti':.e ':JKHlq cll~I" under the ri!t~ Arn.ndm.n1: or the Cl".;e

?roces. clal".;le o{ t~e rourteenth ~endment, Plainti!!1 1110

criticiz, Ro •• ·• interprltAtion of Ordinanc. 153 •• 11loq1eal in

that Ro.. arqu•• that it may violate the clear dietat•• of , (8)

un1:il the City compllt •• eonGemnat1on under tee).

Fur1:har. plainti!!. claim that Rose will vio1at. ~t1r First

~.n~~ent f:ee ,peech riqhts by t.~inatinq Continental" ca~le

service at the ap.r~.nt complexes, Wh1l. recoqnizinq that Firlt

~endment tree .peeeh prottction. ~rop.rly apply 1:0 r'ltrain

Qverreach1nq Itate action. plaintiff. cont.nd that under eertain

circumltancel such protection. extend to conduct of private

i~dividuals. specifically notinq~. -co~pany tovn- and ·public

[~:um· .xcept1o~s. Plaintiffs ~r'que that they .hould be allcwed

to (actually dllcover and &~5e!S t~e deqre. to ~hich Rose's

apart~ent complexes ~J.li!ie, under this exception ceCore this

Court can le91t1~at.ly dismi~ses this claim,

Piainti!!. allO contend th~t the

Contlnental ICCI.. to dedicated utility

Cabl. Act entitles

en rose' s



Sine. Rese s

l~~ludinq pl~ln:i!! Shlberq,

ANALYSIS

t~at Rose ~lll in !aet not provloe.

1

J

t
j

j

j

1
Ordinance 753

Plaintiffs requlst this Court to declare that Rose's

,
;

int.nded rlmoval of Continentll from the apartment complexes and

t~e substitution of ~05e'5 s~rv tor Continental's CATV ~ou:=

violate Ordinance is), ! (8). :'hil Court rleoqniz •• that § (S)

plainly Itat•• :

No ovner. aqent or representative of the ovner c. any
dYellinq shall directly or indirectly prohibit any
rlsldent of such dyellinq !ro~ reeeiv1nq cabl.
comMunication inltallatlon. maintenane. and lerV1CI.
[rom a Crant•• oper'tinc; u:"Ider a Yalid franchi •• lilued
by the City.

:! this .ection is read in l!o:~~ion {rom the other sectle~s o!

:he Amended or~1n.nc~, It .ould apparently prohibit Rose !r:~

Howeyer. AS a matt~r of sta~utory conltruct1on this Court note,i •
inter!erlnq ~ith Continent .. l·s provilion of cabll service.

the general maxim t~lt stAtute~ Ire to b. eonltruld I. • whole

Ind that e.ch part is ~ecerded its mlan1nq 1n rllation to t~e

statuti'. other parts. Rjeh~tLy. Unitld; Stat•• , 369 U.S. :



j

1
, 46.05.

(4t~ ~d. 19S4). ACcordlnqly PhlS Ccurt ~ottl that § (Cl prc~lde~

:! the c~n.r. Aqen~ or r,pr.,~~~atlv, of the ~~n.r c!
Iny :~e~llnqs rt!~"s dlrIC~~l or lndl:~ct~1 to ~tr~l~

any rtSldtnt of such oUlldlnq (rom rtcllv1nq clol.
communlcltlon :tr~lces instillation. mllnttnanCI and
StrV1Ct. (rom the Crlnttt Cplrltlnq undlr I valld
(rlnchls, lSIU,d cy the Clty. the City upon rt~tJt o!
the Crantt. may co~~.nc. condemnation procetdinq, In
accordance ~lth applicable la~.

Clearly. thl ordinanct recoqnl:'J and conttmplates the pOSS1-

J cill~Y that & dwellinq cwr.er ~iqht

ordinance .1'0 specifically dtsiqnltt. -what tbe drafters

to be the appropriate rlmedy for a.. - apparently considered

fru.trated qrlntee under luch circumstance •. Facially, there-

{ore. the leq1.1ative intlnt applar. to rlquire. a .tymitd

qrant., to proceed under tb. sch.m. cr.ated by the ordinanct and

city to beq1n condemnation proc.edinq.. !hi!

•
procedure, o! cour.e. makel immin.ntly qood I.nse. For throuqh •

proper emin.n~ ~om.in proe ••dinq a court ~111 •••••• ~~. validi~y

of the co~petinq claim. and resolve di.put.. req.rdl~q the

alleqed prohibition of cabl. servic ••. and d.t.~in. the leqal.

!i:".IMci.l. r •• l. p.rlenal. and socletal intere.ts of t.ht ~ar~:'e5

~ ~nd t~e public.

:1oreev.r. the ordinanc~'s provision tor eminent domain

-­•

proCtedi~;s comport. ~ith the due proc.,. and Fifth ~.ndmen~

la!tquard, re~uired in qovernmentally sanctioned taKinql o!

privatI pr,,~.rty. Conlt.ruinq §. (B) of t.h. ordinance AS &

m'~.tory acce., provl.1cn ind.pendent of'" eel. II pl.inti!!!

10
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and

1

i

. ,

r:qr-t -:! Iccess. ::-.;" ",nlly'~5 '1.1~ d-=-';i':"idj~ 1'f ("'El and (:l,

Contract ~i9htl

mut~al ,qre.~ent. ;urs~ant to t~.t SIr..' .9r ••~ent ~e •• s.e~5 ~:

eject Cent1~tr.tal from Rose's ~roperty. 7hil Court chlractari:ts

ROI.', ir •• exercise of its contract riqhtl to eject Continental

•• an event precip1tat1nq application of I (C), and not IS an

ev.nt in the nature or a violation of '(8). Therefore, ROle's

ex.rei •• of its contract r1qht to eject Contjnental 11 merely an

occallon (or Centi~entll t~ re~•• t ~~. City or Llnslnq :=

commence condemr.at1on ~roc••dinqs a. prOVided in Ordinance 753.

!hi' interpretation 1, consistent v1th the Lb.enee of lanquaqe ln

the ordinanci .pec1l1cally and af l1 na t1 "1.1 Y qrant1nq to

Continental a mandatory riqht ot Ace •••. Continental would limply

pr••um. to oce~py ROI.', pre~.rty ba.ed upon ~~e inference that

S (8) qrants to Continental ar. i~plicit ri9ht of acc.,., 7his

Court ~.11ev.. thAt the ~re~er lnterpr.tltlon of Crdinanc. iS3

strlctly constr.:ls H (l!) ~nd (C) in tandam II an inteqrated

.....hole oIceordinq to their literal term. q1vinq rlasonable e{lect

to each inte~ral part. Thus. this Court reeo9niz •• that ,ince

, (8) does not textually provide a s~atant1v. r1qht of access t:

Ro •• ·• preperty. , (C) it loqically and le9a lly anteeedent t:



}

pro~.rtl ttCIUS.
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J
CC\J r t d e t e r m:. :-.!! t ~Itt ~ 1 S l! t :-. I tTl cst r, a • 0 nIb 1tee n ! t r'l.l e : : en: ~

n (8) and (e) -here: (1) tr., ~'..;. preclss Jlf'q'<.ards o! t:-.e rl~:~

c:~penl.t1on are l~pl:'clted, (2) t~e c:~lnanc. dCt. not text~ll:;

txpll:l~ 1![ir~ltl~e ~andltory ace ••• , (J ) t:-. e

n.t~on proc ••dtnqs, (4) • d~elllnq o~er ar~Lbly directly or

indirectly prohibits C~!V s.rvice. and (5) the CATI .ervice

provider relit. en the ordinan~e for an inchoate r1qht of access

and occupancy.

Firlt ,1vQend1l'lent

Th1. Court proceed. acknoyltdqinq that plaintiff. advance

their rirlt Alftlnd..."ent arqume,nta in cor.pet1t1on with defendants'

First and ri!t~ Amendments riqhts. Further. this Court rteoq-

nizes that bo~~ Itate and [ederal constitution, ~lrlnt'l !:ee

er':~-lnc:. \I. eLoo~. 436 U.S. ~"9 (:978): H'.JdStna v. Ntll~, 424

U.S. 507. 518 (1976), .~tc..Y...d_~.orp. 'J. 7anner. 407 U.S. 539 (19i2),

woodland '!.:.-.Mi:l)1.a~-.£.ltl%.!1ls__:'obby. 423 Mich. 188. J78 N.W. 2::1

JJ7 (1985). To prevail on their claim plainti!!' muat prove tha:

Rose (1) depnved pl.inti!!s of t~.eir First A.n\.ndmen~ r1qhts. and

(2) did 10 under color of ~tAte lav. !~ Filiq 8rol .• JleKlon.~

:
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]
&ct~vity.

and some relevant qovern~e~·

I

tal activity, or (3) AS'U~' A !~ll .pectrum ot traditionally

N..... 101'l",. \1. Vand.rbi1..s !:L!ll..v.!uill, 653 F.2d 1100, 1114 (6th C1r.

1981) .

administrativ•• or oth.r intlrdependency .~i.t•. Further. nothinq

betore thi. Court luqqe.tl that a clo •• n.T~. 11nXi Ro.. and any

]

I

tal lqency maintllned a ~lo~t£ ;!lltio~ship. No tinanc:..:.

I public !unc~:on.

Moreover. ROl. hal not allumed any

IS a private entity. ~erely o-.r.-:.s

.par:~ent co~pl.~e. And does not provide and perform traditional-

t~!!s' Itt.~pt to ~~Ili!y Rose's c~ner,hlp under the publ~=

!'.Inction Analy.i. (Iil~. rn ~Ir~h--y":' State o! Alaba.!!!. 326 V.S,

SOl (1946), and it. proqeny th~ Court articulated the pUbl: c

I

J
1'1 excluJive qoverruentl.l ,er·.'lces and !\,1nction•. Plain-

I

I

!unet1on analysis in t~. term. ~Ild contelltt of a company to...n. tl".e

company to'wm ana 1y.1 S VI'. P r !rTl1 !'\~d \.Ipon • pr1 va te ac ~or providi r".;

"nd per!ontlinq " full spectnlm of traditionally elltclu.iv. Aroo:
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( .....-. In

1
~r:P~r'ltlon. 4'78 F. 2d iJ (5th Cir. 197J). and sr-ePPll,,:q ClfHt:S,

J91 V.S.

Joe (1968).

}

1

!unctlcn an.Lytll wa. c~r~alled and rever •• d i~ Hud;e~s ~. N:~3,

424 U.$. 501 (1976) Ind Flags-Brcl .. ~Ir.h rtma.ined intact. &I"'.d

was In .!tICt restored IS ccnerollinq law. In ~Ir.h the owner. of

the company town performed and provided the full Ipec:trum of

traditional ••~cluI1ve. and nec •• ,ary municipal !unction•. ~

!J..!2 F119<; 8 r!ll..:.. and ~.oyd Cor~. ~td. v. Tanner. 407 U.S. 551.

1

569 (1972). Ro •• ·• Ipart~ent complexe. are private r •• idential

!ubdivi.ion! dependant upon the City~! tansinq (or munlci~ll

servic, •. ROI"s apar~~.nt ccmple~•• 'imply do not qualify.s

the public (~ct1on an.lyll1 II

-

company tQvn of Marsh.

The Ixpan.ion of the ~Irsh publlc: !unction analyall to

shoppinq clnters in Logan ·..·.Ill.y. 391 U.S. at. 318-319 ..... s

premised upon the shoppinq cent.r·, chlrac~lr .1 • ReusinlS!

block. R AI such it ... .11 !~.ely c~~n to the pUblic tor the exehanqe

"f qoodl. servic ••. and id.a4J. An-:1 if publicly evned. would ce a

public: (orum. However. Res.·s ~partm.nt eo~pl.x•• do nQt have

I

-bulin••• blockl,- nor Ar. they open to the nonr •• ident public.

Moreover. k~~'b-Y.~~ WAS overruled by ~dq,nl, 424 U.S. at S18.

and Flagg 11~~. 436 U.S. at 159.


