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q'.JICY of alt.rr.au·,:e avenu •• of :::'I\mUnicltlon and t~.e t::~.•

and remanded clcau.e the mall ~IS not .u!ficiently dedicated to

diatrlbution i~ t~e mill. P.c~eve~. on appeal tr.e Court r.ver!t~

inapplicably dis.imilar to Tann.r.
.- public u.e. In contra.t • the facti of ~. pre.ent case are

In the pre ••nt c ••• pla1n-

)I

tit!s .eek a ~er:'l\anent physical ICCI.I and occuplncy over Rose's

privltl property and into private dwellinq! ewned by Ro.e.

Moreover. linc:e ~. Cour~ in Hudgen. ,!flctively undermined t~e

acco~odation ~~.ory con.idered in TLnner. thi. Court doe. not

find it decisive or Ipp11cLbl. to this pre.ent CI ••.

)II Upon tr.1 ~lter1al. submitted, this Court determine. tr.a:

Rose', apart~ent compl.xes do not po ••,. suffici.nt quasi-

]I
munic:~pal lttrlbut.. to ~~ali!y un~er t~. public functlc~

analysis or Iny of its Y~riltlQns. Nor del. this Court ~elie~~

that the plaintiffs can pl~~l!lhly pre ••nt lu!!icitnt evidlnce l~

the cours. of !llrther discovlry to qualify the .part:r.en:

5111'1ply too qrelt bet,.,een the cha·ract.r 0' tr.. apartment cornplexe~II
complexe, under t~e public {uT\c-:ion Inalyl1s. Th. disparity 15

a. apartment compl.x•• and the requirlm.nts n.c•••• ry to b~
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ICC". that pllintl!!s r'q\Jl:e !:r tr.elr cab:. service. :;-'e C~bl'!

COmp&tlC~' usc tlsemer.:!.~cs.·. property alo:'iq dtd:c~tcd.

Any !ranchi.e shall be constr~ed to lu~ori%e the
construction or a cable system over public riqhtl-o!­
~ay, and throuqh ••• ementa, ~h1ch is vi~in the are. to
b••• rved by the cable 5y'tem and vhieh have been
dedicated for compatible u•• s .

pr~l=trly evalu.tld I:y ~Ja ~\l=::-: !'.l:'ict:cn 1(''.I:'I'J11.

Act at 47 U.S.C. § 541 (1)(2) pr':)vldes:

1
1
1
1
1
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Under I ~41 (a)(2) Continlntal acquir •• no riqhtl to exceed

p~11e rlqhts-o!-~ay or de~icated. compatibl. u ••• aslments.

M.ttriRl. !\lbmitt.d to this Court indicat. that ~. 4uistinq

public riqhtl-o!-vay .nd dedicat.d. compatiblt u.. • •••m.nts do

not provide Contin.ntal v1th the dir.ct and txt.naive ace••• to

the individual Ipar~~ent. that it requir •• for ita cabl•••rvle.,

Alt.houqh the C.ble Act pO'libly qrlntl Contin.ntal a r1qht o!

ac:tion (~hich t..~il Court del. not htre dec1~.), the Cable Ac~

request.

derinitely doe. not prOVide plaintl!Cs the reli.r ~hich they,
, Michiqan Con~umers Protec:tion Act

Plainti!Cs.lrque that by ,ub.t1tut1nq SMArv ror CATV Rose, vill vi"late th" M1c-1I19&n C:C'nsl.lm~r Protec:t1on Act (MC1A) l>ec:ause

plaint1ff Shabe' : allegedly relied upon ROI.-. reprt.ent&t1on~



that cable ttltvillon IfrV:ce. ~ould ~I ~rovld.d to tt~I~:S :~

?lalnt1!!1 alleq. vlolltlon of ~::~

(y); MIch. S tit. Ann. \ ~ '3 ... : s

(3){c), (I), (yl ~hich ~rovld.:

(C) Ihprlsentinq that qoods or servic •• have .ponsor­
,hlp. ~pprc~al. characteristic.. 1nqred1ents. us ••.
eenef1t,. or ~~antlt~ls ~hlCh they do not have or that
a p.rson roll ,ponsorshlp, approval. .tatuI, affil1a­
tion. or connection ~hleh h. doe. not hav•.

,

1
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Unfair, unconscionabl.. or c.c.pt1ve
practiclS in t~1 conduct of tradl
unlawful and arl d.fined a. !ollow.:

method., ICts or
or ccrr..rurc:t Irt

j

J

(I) r.1linq to r.ve.l a material fact. the 0~1'.ion of
which t.nd. to mislead or deceive ~e con.umer. and
which !act could not rtalonably be knovn by the
conlumer.

Ceftndant. maintain that ~~t clai~. are frivolous and .hould ce

(8)(1). and ~he rRC1vp 9(b) require that ~atter. of fraud ~ust ee

Court reeoqni:e. that both ~~e M1ehiqan Court Rule •• 2.112

.-. ..."'.'. -

rurther. thls

~pon ravie .. of the pl.ldinqs.particularity."

(y) Cross di.crtpancil. bttv.en the oral rtprt.enta­
tion. or the sellir and the writtln aqre.ment covlrinq
the .a~. transaction or !ailure of t.he othtr party to
the transaction to provide the proml.td bentfitl.

~stat.d .. ith

proscribe conduct that 1. in tht nature of fraud.

1
j

t
t
t

t
Court cetarmina. that insof~r &s the all.qad violations of ~C?A

~re in ~. nature of fraud. pLaintiffs fail to statl their ela~~

with sufficient partieularlty.

t



C:~JCr:.L'S !C'~

:n ac,er-cance .. :.t~ tr.. precedinCj 11'... 1,/115. thl. Couro: qrl:".':!

d.f.ndants· ~ot1on [or lummary jud~,.~t and dismllJ.s plaln::,!!s

complaint. 7hi. Court r.ot'I, ho .... v.r. that cefendant,' ce~n:e:-
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Dlt'd:~~ ,2~Jk0'-UtLJU~::::::"-'-
~O!£RT HOLMES BELL
~~I!tO STATES OISTRICT JUDGE

.,
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CON::~!N:At CAaLEvrsrCN OF
MrCHICAN, r~c .• d/b/a/
CQntlntnt.l ClbltVl.10n of
t.nainq. Miehlqln Corporatlon.
and DAVIO SHAB£RC.

Pl.1ntl!!s,
V.

EOWARO ROSE ~EALTY. INC .• a
M1eh1qan Corporation. ana
EDWARD ROSE ASSOCIATES. INC .•
d/b/a rLltn' BUILDING COMPAl'rt.
INC .• a M1ch1qan Corporation,

"ttendant•.______________...-J/

EDW~ ROSE ~EALTY. INC., a
M1ehiqan Corporation. ana
£CWAAO ROSE ASSOCIATES, INC .•
d/b/a fLINt IUIt.OtNC COKPAK't.
INC., a M1eh1;an Corporation.
and nAI'E~S COW APAA'I'XDn'S.
PRASE III, a M1ehiqan Co·Part­
nership.

Coynttrplainti!!s.
v.

CCN'TtNth7AL CASLEY! S ION OF
MICHICAN. INC., d/b/a/
Cont1ntntal Clbltvision of
tansinq. M1eh1qan Corporation,

Coytnttrdtttndants.

-------_...--. 1
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In IccoroAncl with the .eeompanylnq cplnio~. t~is Cou::

c.tendants' count.rclaim 'tncouraq••;::endinq

~k::--
ROBERT HOLKES BELL
UNITtO STATtS OISnUC'1' JtTt'>Ct

~tlll

ORDER

This Court notes. r.e ..... v.r. t~.:

1 S

complaint.

IT IS SO ORDERED.

pllinti(!~'

O.t.d:~
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~xalTlplt. In ~Ct~~. ~\JP;..!. I prlvatl cable c:mrany i~'talled l':.'ll

state mandatory acct •• statuti. Th. Court hlld that such a~

~r.stlllltl0n .as A ~tr~.r.ent ~hyslcal occ~patien of real ~roper:r

C:ntln.ntal·. occup~ncy of ~c!e's pro~erty, Continental has no

:tqlrdlels e! its ceneficl11 ,oclal vIl~e or ita dl mlnl~~S

literal r.adinq comport. with this Court", v1.v that' (8) and

leq1ti~acy, and conditions o!

In the Ib ••nee of any priv~te

, (8). is actually a mandatory accI" .tatute. Textually.

§(c) .hould be read toqether.

properly"det.rmine the n.ces'i~l.

contractual r1qht to occupy Ros~'s property COJ\t1nental must r.'!ly

on the City of tanainq to fxerC1S. it' r19hta of eminent domll~

-
owner !rom directlY or indirectly prohib1tinq a tenant from

t~. ordinance does not create a substantive riqht o! acclss !::

cable •• rv1cI qrant •••. S'pecl!ically, it prohibit' a dvel11nq',

!ubstant1ve riqht of acclss to ~OSI·' property. rbi, clo.e and

753.

l~pact. Under to~etto this Court detlrmint' that unll" , (8) ~,

~.ceiv1nq cLble .erv1ce.. ~ny potential ,ub.tant1ve riqht o! t~e

C~TV qrantle 'Would be ~roperly I ••••••d and created in the

'.lI'r1-~errt.·dOm:lin proce.dinq•. l,;nt11 tl-.• eminent domain proe ••dinqs

conltruld and ap.2lied len tandem with ,(e). I (8) 1, con.t1tu­

~ional1y infirm.

Kovever. thia Court 1s not ev.n convinced that Ordinance

t.
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