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the “acccmmodaticn theory’ of [lzyd Cerp., Ctd. v, Tanner, 3T

U.S. 881 (lS72) ~here <ar graotasters Terely sOught T:ians:e-~=

access 1nsice a shopping m~all to distribute Randbills.

Lrece
Firse Amendment sreaxers predicated trheir access on the irace-
quacy of alterrnative avenues cf ::zmmunicaticen and the c=om-

patibility ¢f their propcsed use with the ex13ting use. The lzaer
courss grantec and affirmed an injunction permitting hand=:l.
distribution in the mall. Hcwever, on appeal the Court reversed
and remanded ltecause the mall was not sufficiently dedicated %o
public use. In contrast, the facts of the present case are
{napplicably dissimilar ¢to Tanner. In the present case plain-
tiffs seek a permanent physical access and occupancy over Rose s
private property and into private dwellings cwvned by Rose.
Moreover, since the Court in Hudgens effectively undermined the
accomodation theory considered i{n Tanner, this Court does not
find it decisive or applicable to this present case.

Upon the materials submitted, this Court determines thact
Rose's apartment cocmplexes do not posses sufficient Qquasi-
municipal attributes to gFualify under <the public functizn
analysis or any of i%s variations. Nor dces this Court Leliewve
that the plaintiffs can plausihbly present sufficient evidence 1=
the course of (further discovery to qualify the apartment
complexes under the public function analysis. The disparity :s
simply too great between the character of the apartment complexes

18 apartment complaxes and the regQuirements necessary to Ete
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preperly evaluated by the puti.z functicen analys:is.

Cable Communications Policy Acs cf 1584
Plaintiffs arque trhat the Cable Act grants them access o

Fcse's property aleng cded:icated, compatible use easemercs.
Cefendants respond that the Cable Act dces not provide the f!:
access that plaintiffs require f2r their cab.e service. The Cable
Act at 47 U.S.C. § 541 (a)(2) pronvides:

Any franchise shall bte construed to authorize the

construction of a cable system over public rights-of-

vay, and through essements, which is wvithin the area to

be served by the <cable system and wvhich have been
dedicated for compatible uses

Under § 41 (a)(2) Centinental acquires no rights to exceed
public rights-of-way or dedicated, compatible use esasements.
Materials submitted to this Court indicate that tha existing
public rights-of-vay and dedicated, <compatible use easements do
not provide Continental with the direct and extensive acceass %o

the individual apartments that it requires for its cable service.

Although the Cable Act rossibly grants Continental a right of

action (which this Court dces not here decide), the Cable Ac<t

definitely does not provicde plaintiffs the relief which they

-request.

Michigan Consumers Protection Act
Plaintiffs argque that by substituting SMATV for CATV Rose
will vinlate the Michigan Consumer Protection Act (MCPA) because

plaintiff Shabe - : allegedly relied upon Rose's representations
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that Cable <television servicas would ke provicded %o terar:ts -¢

the apartMent ccmplexes. Flaintiffs allege viclaticn of M.--
Co;p. Laws § 44.5303 (<). (%), (y): Mich. Stat. Ann. § 13 +:3
(3)(c), (3). (y) which provide:

Unfair. unccnscionable, or deceptive nmethods, acts or

practices 1n the <conduct of trade OrC commerce are
unlawful and are cdefined as follows:

(¢) Representing that goods or services have sponsor-
ship, apprcval, characteristics, {ingredients, uses,

Eenefits, cr quantities which they do not have c¢r that
a person has sponscrship, approval, status, affilia-

tion, cr connecticn which he does not have.
(s8) Failing to reveal a material fact, the omission of

which tends to mislead or deceive the consumer, and

which fact <could not reasonably be known Dby the
consumer.

(y) Grecss discrepancies Detween the oral representa-

tions of the seller and the written agreement covering

the same transaction or failure of the other party to

the transaction to provide the promised benefits.
Cefendants maintain that the claims are frivolous and should ke
dismissed. This Court notss that the allegedly violated sections
proscribe conduct that is in the nature of fraud. Further, th:s
Court recognizes that both the Michigan Court Rules, 2.112
(BY(1l), and the FRCIiVP 9(D) reguire that mattars of fraud must e
"stated with particularity.” Upon resview of the pleadings, h:is
Court cdetarmines that insofar as the alleged violations of MCFA

are in the rature of fraud, plaintiffs fail %o state their cla:=

with sufficient particularity.
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CINCLUSICN
in accercdance with the preceding analysis, this Cour=s granss
cefencdants =~otion for summary judgment and dismisses plains;f’s
cemplaint. This Court rotes, hcwever, that defencdants caunce--
claim (s still rending and enccurages the parties to acdress

whaztever ls3sues remain.

RCBERT HOLMES BELL
UNITED STATES DISTRICT JUDCE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT CF MICHICAN
- SOQUTHERN SI[VISION

CONTINENTAL CAARLEVISICN CF
MICHICAN, INC., d/b/a/
Continental Cablevision of
Lansing, Michigan Corporaticn,
and CAVID SHABERG,

Plaintif!ls,
v.

EDWARD ROSE REALTY. INC., a L 87-17 CA S
Michiqgan Corporaticn, and

EDWARD ROSE ASSOCIATES, INC.,

d/b/a FLINT BUILDING COMPANY,

INC., a Michigan Corporation,

Cefendants.

EDWARD ROSE REALTY, INC., a ACN. RCBERT HOLMES BELL
Michigan Corperation, and

EDCWARD ROSE ASSOCIATES, INC.,

d/b/a FLINT BUILDING COMPAXY,

INC., a Michigan Corporation,

and TRAPPERS COVE APARTMENTS,

PHASE Ill, a Michigan Co-Parc-

nership,

Counterplaintiffs,

CCNTINENTAL CABLEVISION OF
MICHICAN, INC., d/®/a/
Contirental Cablevision of
Lansing, Michigan Corporation,

Coutnterdefendants.
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ORDER

In accorcdance wvith the accempanying cpinien., this Cours

grants defendants’ moticn for summary Judgment and dismisses

plaintiffs’ cemplaint. This Court notes, hecwever, tha-
defendants’ counterclaim 13 still zending and encourages -2

parties to address whatever lssues remain.

IT IS SO CRDERED.

suces: Ol ] 168 | @.ﬁxﬂa&«e@—-

ROBERT HOLMES BELL
UNITED STATES DISTRICT JUDCE
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nrge and for purpcses <f analysis., implicates the Fif{th Are-=.

-enz 3 taking clause and 13 <Zue [precess safegquards. Ter

« = s

example, 1n Lcretto. supra. & private cable campany installed 1z«

lines in an apartrent building that 1t did not own pursuant %= a
state mandatory access statute. The Court xeld that sych a-
.nstallation was a permarent physical occupaticn of real propersy
and constituted a tAxXing o <he extent of the  occcupat:i:sn
regardless of its tLteneficial social value or its ce minim:.s

impact. Under Loretto this Court cdetermines that unless § (B) :s

construed and applied in tandem with § (C), § (B) is constitu-

tionally {nfirm.

Hovever., this Court is not even convinced that Ordinance
793, § (B), i{s actually a mancdatory accaess statute. Textually,
the ordinance does not create a substantive right 4;£ accoss’fét
cable servics ‘grantess. SbecifiEnlly.>it prohibits a dvwelling's
cwner from direcviy or indirectly prohibiting a tanant from
receiving cable services. Any potential substantive right of the
CATV grantse would bte oroperly 1s:o|;bd and created in the
qm&ntnt"ﬁamaiﬂ; ptoc00dinqn. Until the eminent domain proceedings
prépeflyvdctcrmiha the necessi:}. legitizacy, and conditions of
Cszntinental’'s occupancy of =Rcse’'s property, Continental has nc
substantive right of access to Rose's property. This <close and
literal reading comports with this Court’'s view that § (B) and
§(C) should be read together. In the absence of any private
contractual rith to occiupy Rose’'s property Continental must raly

on the City of Lansing to exercise its rights of eminent domai=



