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MEMORANDUM OPINTION AND ORDER
Issued: October 28, 1996 ; Released: October 30, 1996
1. Under consideration are a Motion for Acceptance of Appearance of

Multimedia Cablevision, 1Inc., filed on October 3, 1996, by Multimedia
Cablevigion, Inc. ("™™ultimedia"); Cable Services Bureau Comments on Motion for
Acceptance of Appearance of Multimedia Cablevision, Inc., filed on October 8,
1996, by the Cable Services Bureau ("Bureau"); and an Opposition to Motion for
Acceptance of BAppearance, filed on October 15, 1996, by Southwestern Bell
Telephone Company ("SWBT'").

2. Multimedia seeks the acceptance of its Notice of Appearance ("NOA"),
which was filed on October 3, 1996, eight businegs days late. In support,
Multimedia states that, since the issuance of the Hearing Designation QOrder in
this proceeding, FCC 96-362, released September 3, 1996 ("HDQO"), it has been
engaged in ‘"substantive sgettlement discussions" with SWBT, that it has
concentrated "substantial additional efforts" to develop the "detailed factual
submisgions" required by the HDO, and that it received "no notice of any hearing
date, pre-hearing conference or assignment of this matter to a designated
Administrative Law Judge." The Bureau supports the acceptance of Multimedia’s
late-filed NOA, stating that such acceptance would not delay the proceedings or
prejudice any party. SWBT opposes Multimedia’s motion, arguing that good cause
for the late filing has not been shown and that the dismisgsal of Multimedia’s
complaint for failure to prosecute is, therefore, warranted.

3. Multimedia’s motion will be granted and its NOA will be accepted. 1In
determining whether "good cause" exists, the Commission held in Nancy
Naleszkiewicz, 7 FCC Recd 1797, 1800 (1992), that the standards enunciated in
Communi-Centre Broadcasting, Inc. v. FCC, 856 F.2d 1551 (1988), should be
utilized. These standards are: the applicant’s proffered justification for the
failure to comply; the prejudice suffered by other parties; the burden placed on
the administrative system; and the need to punish abuse of the system and to
deter future misconduct. Communi-Centre, supra at 1554. Moreover, "dismissal
is an extreme remedy to be employed when an applicant’s conduct is so disruptive,
contemptuous, or prejudicial that no lesser measure will reasonably protect the
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M%p‘iylng these standards to the instant situation, Multimedia has, on
bal%?e, established good cause. Although Multimedia’s justification for its
failure to timely file its NOA is weak, it has met all of the other elements of
the standard. Thus, no recognizable prejudice or substantial procedural
disruption ig attributable to the fact that the NOA was filed eight business days
late. Further, the delay in filing did not necessitate the postponement of any
scheduled procedural event, and there is no indication that the delay in filing
induced detrimental reliance on the part of any of the other parties to this
proceeding. In addition, no party, including SWBT, has complained of any
cognizable prejudice on account of the delay in filing. In this regard, the fact
that SWBT may now have to litigate Multimedia’s complaint is not the type of
public interest prejudice the Commigsion recognizes. Finally, the filing of a
notice of appearance eight business days late is not such an egregious abuse of
the system as to warrant the imposition of the "ultimate" sanction as a deterrent
to others. This is especially true where Multimedia has gained no conceivable
advantage by virtue of the late filing. See Nancy Nalegzkiewicz, supra.
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Accordingly, IT IS ORDERED that the Motion for Acceptance of Appearance of
Multimedia Cablevision, Inc., filed by Multimedia on October 3, 1996, IS GRANTED,
and the Notice of Appearance of Multimedia Cablevision, Inc., filed by Multimedia
on October 3, 1996, IS ACCEPTED.
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Arthur I. Steinberg
Administrative Law Judge



