
4. Utilities May Not Restrict Access to Wire or Cable
Attachments.

Petitioning utilities also ask the Commission to restrict telecommunications

carrierst access to their poles by allowing only wire facilities to be attached.~

This is required, according to AEP, because under § 224 "a 'utility' is a person

utilizing poles, duets, conduits or rights-of-way 'for any wire communication,' [and

thus] the access provision necessarily should be construed to apply only to such

uses.£Z1 AEpts argument is flatly illogical.

Section 224 defines the relevant term -- "pole attachment" -- as "anx

attachment by a cable television system or provider of telecommunications service

to a pole, duct, conduit, [or] right-of-way owned or controlled by a utility," Section

224(a)(4) (emphasis added). By its express terms, it does not limit attachments in

any way, much less to wire facilities.

There is, therefore, simply no basis for importing into § 224(t), which

requires utilities to provide "nondiscriminatory access to any polet duct, conduit, or

right-of-way," the limitation on telecommunications carriers that petitioners request.

Petitionerst request that the Commission impose additional limitations on

requesting telecommunications carriers should be rejected.

~I ~.c..L AEP at 29; Con Edison at 11.

£ZI AEP at 28-29.
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5. The Qpnmjssion's Rules on "Qualified Workers" are Sound.

The utilities also object to the Commission's refusal to require parties

seeking attachments to use only employees or contractors designated by the

utility.9' In essence, AEP argues that anything short of monopoly control over

electrical contractors and installers "eliminate[s] the electric utility's ability to take

certain measures to minimize the risk and liability this mandatory access may

cause:~1 The argument that the Commission has completely eliminated utilities'

ability to minimize installation risk is specious, however. The Commission

expressly allowed the imposition of safety requirements -- such as the ability of the

utility to require that the attaching party's workers have the same training as do the

utility's workers. Order 1658. There can be no serious argument that this is

insufficient. Instead, the utilities arguments are merely an attempt to maintain to

the extent possible, exclusive control over their monopoly facilities.

6. Notffication of Modffications

Firially, the utilities complain that the Commission's requirement that they

provide at least 60 days notice prior to non-routine or non-emergency modification

of their pole attachment facilities is unduly burdensome, inflexible, and

unreasonable.at There is nothing in the record, however, to substantiate this

claim. Although the utilities assert that they often make modifications in the field

w See e,i., AEP ~ il. at 29; Duquesne Light Company at 15; Carolina Power &
Light Company at 18.

~I AEP at 31.

at ~~ AEP at 45; CPL at 8; EEl at 10.
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on a case-by-case basis, close to the time of service provision to a customer, they

fail to discuss how these modifications are anything other than "routine." At the

same time, the utilities argue that it can take "six to eight weeks" to perform the

necessary safety and engineering studies on a case-by-case basis to evaluate a

request for pole attachments by a requesting carrier.HI Thus, although utilities

themselves want 60 days notice from requesting carriers, they argue that they

should not be required to provide the same advance notice to their potential

competitors. As with the rest of the utilities' arguments, this should be rejected as

a blatant attempt to cling to monopoly powers in the competitive universe of the

Act.

D. State Commissions May Not Impose I 251(c) Obligations on Non­
Incumbent LEes

The Commission correctly concluded that the states may not impose on non-

incumbent LECs the § 251(c) obligations placed by Congress solely on incumbent

LECs. S.« Order' 1247. In § 251, Congress deliberately divided into separate

subsections the "general duty of telecommunications carriers," § 251(a); the

"obligations of all local exchange carriers," § 251(b); and the "additional obligations

of incumbent local exchange carriers." § 251(c). This clear delineation

demonstrates that Congress did not intend that the obligations imposed on

incumbent LECs under subsection (c) be extended to other categories of

telecommunications carriers.

HI AEP at 25.
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The Act contemplates that, in some circumstances, non-incumbent LECs

may be treated as incumbents and subjected to § 251(c) obligations, but only by the

ECC -- not the state commissions -- and only if certain conditions are met. In

§ 251(h)(2) Congress specifically provided a mechanism by which "~

Commission may, ~mk, provide for the treatment of a local exchange carrier (Of

class or category thereof) as an incumbent local exchange carrier for purposes of

[§ 251]." (emphasis added). Under § 251(h)(2), the Commission must find (1) that

the LEC occupies a position in the relevant market comparable to the position

occupied by the incumbent LEC; (2) that the LEC has substantially replaced the

incumbent LEC; and (3) that treatment of the LEC as an incumbent is consistent

with the public interest and the purposes of § 251. To permit state commissions

unilaterally to impose § 251(c) obligations on non-incumbent LECs without regard

to these statutory conditions would directly contradict the express terms of the Act.

~ Order 1 1248.

The Commission should reject the arguments made by the Ohio puCS..l'

and the Texas pucH' that, despite this clearly expressed Congressional intent,

state commissions may nonetheless impose § 251(c) obligations on non-incumbent

LECs. Contrary to these assertions, §§ 251(d)(3), 252(e)(3) and 253(b) do not

llJ ~ Public Utilities Commission of Ohio's Petition for Reconsideration and
Clarification at 3-5.

D.I ~ Petition for Reconsideration of the Public Utility Commission of Texas at
13-17.
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authorize states to impose additional obligations that are inconsistent with the

express language and the purpose of the Act.

i

Anthony C. Epstein
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Jenifer Simpson
United Cerebral Palsy Assoc.
1660 L St., N.W. Suite 700
Washington, D.C. 20036-5602

Anne K. Bingaman
Donald 1. Russell
Luin Fitch
U. S. Department of Justice
Antitrust Division
555 4th Street, N.W., Room 8104
Washington, D.C. 20001

Jere W. Glover
David W. Zesiger
U.s. Small Business Admin.
409 Third Street, S.W., Ste. 7800
Washington, D.C. 20416

RoyM. Neel
Boo Boaldin
U.S. Telephone Association
1401 H Street, N.W., Suite 600
Washington, D.C. 20005
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Robert B. McKenna
Kathryn Marie Krause
James T. Hannon
U.S. West, Inc.
1020 19th Street, N.W., Ste. 700
Washington, D.C. 20036

Jeffrey L. Sheldon
Sean A. Stokes
UTC
1140 Connecticut Ave., N.W.
Suite 1140
Washington, D.C. 20036

C.J. Cain
UTILEX, Inc.
P.O. Box 991
Greenville, NC 27834

Edward C. Addison
Virginia State Corporation
Commission
P.O. Box 1197
Richmond, VA 23218

Dana Frix
Mary Albert
Antony R. Petrilla
WinStar Communications, Inc.
3000 K Street, N.W., Suite 300
Washington, D.C. 20007

Raymond G. Bender, Jr.
1.G. Harrington
Peter A. Batacan
Vanguard Cellular Systems, Inc.
1200 New Hampshire Avenue, N.W.
Suite 800
Washington, D.C. 20036



James U. Troup
L. Charles Keller
Vartec Telecom, Inc., Transtel, et al
1801 K Street, N.W., Suite 400K
Washington, D.C. 20006

Terry A. Vann
Richard A. Finnigan
Washington Independent
Telephone Association
2405 Evergreen Park Drive S.W.
Suite B-1
Olympia, Washington 98502

Charles H. Kennedy
James A. Casey
Western Alliance
2000 Pennsylvania Ave., N.W.
Suite 5500
Washington, D.C. 20006

Marc A. Stone
Fred Williamson & Assoe., Inc.
2921 E. 9Ist Street, Suite 200
Tulsa, Oklahoma 74137-3300

Stephen G. Oxley
Wyoming Public Service
Commission
700 West 21 st Street
Cheyenne, Wyoming 82002

Robert E. Conn
John H. O'Neill, Jr.
Norman 1. Fry
Shaw, Pittman, Potts & Trowbidge
Duquesne Light Company
2300 N Street, N.W.
Washington, D.C. 20037-1128
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John H. O'Neill, Jr.
Robert E. Conn
Norman 1. Fry
Shaw, Pittman, Potts & Trowbridge
Public Service Company ofNew Mexico
2300 N Street, N.W.
Washington, D.C. 20037-1128

Raymond G. Bender Jr.
1.G. Harrington
Vanguard Cellular Systems, Inc.
1200 New Hampshire Avenue, N.W.
Washington, DC 20036

R. Michael Senkowski
Robert J. Butler
Angela N. Watkins
WIley, Rein & Fielding
Pacific Telesis Group
1776 K Street, N.W.
Washington, D.C. 20006

Thomas E. Taylor
Jack B. Harrison
Cincinnati Bell Telephone
2500 PNC Center
201 East Fifth Street
Cincinnati, Ohio 45202

Mary McDermot
Linda Kent
Charles D. Cosson
Keith Towsend
United States Telephone Association
1401 H Street, N.W., Suite 600
Washington,D.C. 20005

Robert 1. Brill
Associate Counsel
New England Power Service Co.
Massachusetts Electric Company
25 Research Drive
We~boro,MA 01582

.,



Greg P. Mackay
Perkins Coie
Puget Sound Power & Light Company
411-108th Avenue N.E., Suite 1800
Bellevue, Washington 98004-5584

Steven T. Nourse
Jodi 1. Bair
Public Utilities Commission
of Ohio StatT
180 East Broad Street
Columbus, OH 43215-3793

Margot Smiley Humphrey
David Cosson/L. Marie Guillory
Steven E. WatkinslKen Johnson
Lisa M. Zaina/Stuart Polikoff
The Rural Telephone Coalition
2626 Pennsylvania Ave. N.W.
Washington, D.C. 20037

Michael J. Ettner
General Services Administration and
Department of Defense
18th F Streets, N..W., Rm 4002
Washington, D.C. 20405

Frederick M. Joyce
Elaine D. Critides
Celpage, Inc.
1019 19th Street, N.W., Fl. - PH2
Washington, DC 20036

Richard D. Gary
Charles H. Carrathers III
Hunton & Williams
Virginia Electric & Power Company
951 East Byrd Street
Richmond, Virginia 23219
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Michael A. Rump
Kansas City Power & Light Company
1201 Walnut
P.O. Box 418679
Kansas City, Missouri 64141-9679

Paul Glist
Cole, Raywid & Braverman
Continental Cablevision, Inc.
1919 Pennsylvania Avenue, N.W.
Suite 200
Washington, D.C. 20006

Stephen E. Morgan
Linda R. Evers
Ohio Edison Company
76 South Main Street
Akron, OH 44308

Charles C. Hunter
Hunter & Mow, P.C.
Telecommunications Resellers Association
1620 I Street, N.W., Suite 701
Washington, D.C. 20006

Richard D. Gary
Charles H. Carrathers, III
Hunton & Williams
Virginia Electric & Power Company
951 East Byrd Street
Richmond, VA 23219

New Jersey Board of Public Utilities
State ofNew Jersey
2 Gate Way Center
Newark, NJ 07102

Robert C. Schoonmaker
GVNW Inc.lManagement
P.O. Box 25969
(2270 La Montana Way)
Colorado Springs, CO 80936

!~



John D. McMahon
Mary L. Krayeske
Consolidated Edison Company of New
York, Inc.
4 Irving Place- Rm 1815S
New York, N.Y. 10003

David L. Swanson
UTC and The Edison Electric Institute
701 Pennsylvania Avenue
Washington, D.C. 20004

Russell D. Lukas
Behive Telephone Company, Inc.
1111 19th Street N.W., 12th floor
Washington, D.C. 20036

Jeffiey A. Froeschle
Florida Power Corporation
Post Office Box 14042
St. Pertersburg, Flordia 3373

Michael 1. Shortley, III
Frontier Corporation
180 South Clinton Avenue
Rochester, New York 14646

Daniel P. Venora
The Connecticut Light and Power
Company Western Massachusetts Electric
Company Holyoke Water Power
Company Public Service Company of
New Hampshire
P.O. Box 270
Hartford, CT 06141-0270

James A. Hirshfield
Summit Communications, Inc.
3633 136th Place Southeast, Suite 107
Bellevue, Washington 98006
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John H. O'Neill, Jr.
Robert E. Conn
Norman 1. Fry
Shaw, Pittman, Potts & Trowbridge
Public Service Company of New Mexico
2300 N Street, N.W.
Washington, D.C. 20037-1128

Peter Arth, Jr.
Edward W. O'Neill
Mary Mack Adu
People of the State of California and the
Public Utilities Commission of the State of
California
505 Van Ness Avenue
San Francisco, CA 94102

Richard J. Metzger
Emily M. Williams
Association for Local Telecommunication
Services
1200 19th Street, N.W., Suite 560
Washington, D.C. 20036

M. Robert Sutherland
Richard M. Sbaratta
A. Kirven Gilbert, III
Theodore R. Kingsley
Bellsouth
1155 Peachtree Street, N.E.
Atlanta, GA 30309-3610

John M. Goodman
Betsy L. Anderson
Lawrence W. Katz
Karen Zacharia
Bell Atlantic
1320 North Court House Road, 8th Fl.
Arlington, VA 22201



Andrew D. Lipman
Russell M. Blau
Swidler & Berlin, Chartered
MFS Communications Company, Inc.
3000 K Street, N.W., Suite 300
Washington, D.C. 20007

Shirley S. Fujimoto/Christine M. Gill
Carole C. HarrislKris Anne Monteith
McDermott, Will & Emery
American Electirc Power Service Corp.
1850 K Street, N.W., Suite 500
Washington, D.C. 20006

R. Michael Senkowski
Robert 1. Butler
Angela N. Watkins
Wiley, Rein & Fielding
GTE Service Corporation
1776 K Street, N.W.
Washington, D.C. 20006

John H. O'Neill, Jr.
Robert E. Conn
Norman 1. Fry
Shaw, Pitmann, Potts & Trowbridge
Delmarva Power & Light Company
2300 N Street, N.W.
Washington, D.C. 20037-1128

Lee A. Rau
Reed Smith Shaw & McClay
P~ging Network, Inc.
8251 Greensboro Drive, Ste 1100
McLean, \Tl\ 22120

Frederick M. Joyce
Christine McLaughlin
Joyce & Jacobs, l\ttomeys at Law, LLP
A+ Network, Inc.
1019 19th Street, N.W.
Fourteenth Floor - PH-2
Washington, DC 20036
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James. Troup
L. Charles Keller
Mer & Hadden
Iowa Network Services, Inc.
1776 K Street, N.W., Suite 400K
Washington, DC 20006

Nicholas P. Miller
William Malone
Matthew C. }\me s
Miller, Canfield, Paddock and Stone, P.L.C.
Building Owners and Managers
Asociation International, et al
1225 19th Street, N.W., Suite 400
Washington, DC 20036-2420

KarlR Moor
BaIgh & Bingham
Carolina Power & Light
1101 Connecticut l\venue, Suite 800
Washington, DC 20036

Robert M. Lynch
Durward D. Dupre
Jonathan W. Royston
Southwestern BeD Telephone Company
One Bell Center, Room 3520
St. Louis, Missouri 63101

Barry Lambergonan
Motorola, Inc.
1350 I Street, N.W., Suite 408
Washington, DC 20005

Michael Varda
Wisconsin Public Service Commission
P.O. Box 7854
Madison, WI 53707-7854

.,



Ellyn Crutcher
Consolidated Communications Telecom
Services, Inc.
1221 South 17th Street
Mattoon, a 61938

William F. Maher, Jr.
David Colton
Local Exchange Carrier Coalition
1100 New York Avenue NW
Suite 650 East
Washington, DC 20005

Ralph Miller
Kathy D. Smith
Kalida Telephone Company, Inc.
121 E Main Street
Box 267
Kalida, OH 45803

Russell D. Lukas
David L. Nace
Margaretville Telephone Co., Inc.
1111 19th Street NW #1200
Washington, DC 20036

Joanne Salvatore Bochis
National Exchange Carrier Assocation,
Inc.
2300 N Street NW #600
Washington, DC 20037

Linda L. Agerter
Shirley A Woo
Pacific Gas and Electric Compan
P.O. Box 7442
Law Department B30A
San Francisco, CA 94120

Jesse A Dillon
Pennsylvania Power & Light Company
2 North 9th Street
Allentown, PA 18101
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Daniel S. Goldberg
Rand McNally & Company
1229 19th Street NW
Washington, DC 20036

Jonathan J. Nadler
Brian 1. McHugh
Information Technology Association of
America
1201 Pennsylvania Avenue NW
P.O. Box 407
Washington, DC 20044

Steven W. Smith
Wuhington Utilities and Transportation
Commission
1400 S Evergreen Park Drive SW
Olympia, WA 98504-0128

Robert 1. Aamoth
Worldcom, Inc.
1301 K Street NW #1100
East Tower
Washington, DC 20005

Majorie K. Conner
Walter Steimel, Jr.
Pilgrim Telephone, Inc.
Penthouse
1201 New York Avenue NW
Washington, DC 20005-3919

Thomas 1. Keller
Kathy D. Smith
Lower Colorado River Authority
901 15th Street NW #700
Washington, DC 20005-2301

Werner K. Hartenberger/J. G. Harrington
Leonard 1. Kennedy/Laura H. Phillips
Cox Communications
1200 New Hampshire Avenue NW #800
Washington, DC 20036



James Baller
Lana MeUer
American Public Power Association
1820 Jefferson Place NW #200
Washington, DC 20036

Majorie K. Conner
Walter Steime~ Jr.
Pilgrim Telephone, Inc.
Penthouse
1201 New York Avenue NW
Washington, DC 20005-3919

** HAND DELIVERED
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