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protection rules aDd relyina jDJtad on competitiw III8I'Ut conditiaDs tbat do JlOt yet exist.31

Many COD1D1Cl'Cia1 mobile radio service (CMRS) provWers conteDd that national rules govemiDg
LEC-CMRS interconnection are necessary to foster development ofa ubiquitous, nationwide
network.32

41. Some state regulatory commissioas 8dvocate explicit Dltiooal standl"'4at leat in
some areas. For example, the Massachusetts CmnJnjnjm states that the FCC can aDd should
establish national rules in implemalting section 251, except intbe..ofpri....J3 The
Kentucky Commiuion ..... that UDiform DatioDa1 rules for IIIIDbt entry are necessary to
ensure successfulloeal competition,'aDd that DatioDa1 pricing priDciples will aid states in setting .
rates duri.nJ the arbi1ratioD process aDd in reviewiDa BOC statements ofpnaally available
terms.34 The North Dakota Commission asserts that, while some states may DOt need fecIoral
support, specific staDdlrds would provide aD«eIsary aDd sipifiCllD1 beDefit for N011h Dakota,
in light ofits limited resources to implement a pro-competitive regulatory regime.35 The Illinois
Commission states that minimum national rules are a major step toward competitive markets, but
that states should be permitted to implement and enforce additional rules."

49. Some parties conteDd that DltiODBl rules ..particularly importaDt for small
competitors' entry into local markets.37 Barriers to IDII'bt eatry, which cause cIeJay, mise
transactional costs, or otherwiie impose eccmomicaUy iDeflicieot ccmstraiIBB, are particularty
threatening to small competitors, according to the SmaIlBusiDess AdmiDistndion. Moreover, the

31 See, e.g., Competition Policy IDstitute reply at 2, 11.

32 See, e.g., Vangumd comments in CC Docket No. 9S-IIS at 26; Ceatamial CCIIIUIlIIItS in CC Docket No. 9S-1as at
31.

36 Illinois Commission comments at 9-10.

37 See, e.g., SBA comments at 3-4.
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Small Business Administration contends that the needs ofsmall competitors deserve special
coDSideration, because they are libly to fill niche market needs that larger competitors typically
overlook.31

50. Other commenters oppose explicit Dational rules, or seek sipificant limits on the
scope aDd detail ofFCC requirements. The majority ofstate commissions aDd incumbent LECs
advocate that the Commission establish general, broad regulations or guidelines, and leave
substantial opportunity for the ]JIrties to negotiate specific terms,39 with the states to establish
specific requirements ifthe parties cannot·reach agreement.40 BellSouth urges the Commission
merely to codify the language of the 1996 Act41

51. Parties that oppose explicit DatioDal staDdards ...n that they are c:ontraIy to the
Act,42 could impede the.developmeat oflocal competition,43 aDd will UDdermiDe progressive
actions already taken by states.44 They also assert that states should be given the opportunity to
experiment with different approaches intended to promote local competition,45 and that technical,

]lId; lICCord. e.g., Richard N. Koch comme:ats at 1-2; ATSI iepJI If7-8. Contra, e.g., Colondo Ind. Tel Ass'n
comme:ats at 2-3; GVNW comme:ats at 2; NARUC COJIIIIleIlti at 8; Joint Coasumer Advocates~ at s-6 (national
S1IDdIrds will be J)II1icuIuty burdClalOllle for small or rural LEes, lind will make it difticult for Dicbe" providers to
succeed); Rural rel CoalitiOn COJIIIIleIltI at 4-8.

39 Ameritec:b commlll1S It6; Bell~_It 2-3; a..Da Cmnnisaign CGlDllleats at 3-5; I1liDois
Commiuim, (WIUDtDlI. 13,i LiDcoID Tel CC8DIeDtIIt 3-4; a....l Tel c.aidea__It2; Soudl caroliDa
Commission comments .2-,,; SBC COIIIIIltIlts at 4-5, 19-21; TDS cammeDts at 3 (Coaanu eviDced II ~erenc:e
forvo~ nelOtilted ......... aDd the FCCsbould not~ to alter the Act's Iaecimisms for trIDsitioning to
competitioD); USTA comments at 6; Ohio CoDsumers' CouDseI Rply at 3.

40 See, e.g., USTA comments It 6-1; A1IbImI Commission c:mDIIleats. 10; Ameritech c:omments It4, 6; Bell
At1ID1ic comments at 1-2· Iowa Ccamiwim MIII!MIds at 2, 4; NARUC MIIIJMN _ 4,22-24; Idiho Commiai<m
comments at 2-4; NOl1b CafOIiDa Commi.sioD StaffCOllllllel__ 10-11; 0kJah0mI Commission COIIIIDfIIts at 1-3;
Puerto Rico Tel. commeats at 3-4; lICCordAlliaace for Public Tec:bDo1oaY comments at 8-10; CFAfCU commeats at
4-5; Rural Tel Coalition commeats at 2,6; TOS commeats at 3; TexIS COmmissioo comments at 4-5.

41 BellSoutb comments at 3-5.

42 Alub Tel. Asn COJDIDClIdIIt 2; Amllilech COIIIIIIID1s It 9; Bell~ CQIDIIMId' at 2-3; GTE c:mDIIlmtl at
12-14; Puerto Rico Tel. CClIIIIIleIlts It2-3; IlunJ Tel. Coalition MIDDIIIIts It2,6; SBC COJIIIIleIlts at 1-10, 18-19.

43 Ad Hoc CoaIitiooof~ TC'lac:ormnunicatioal~ comments It 2; BellSouth~ at 3-5;
District ofColumbia CoauDisIion comments at 11-12; Geogia Cmuaiuion comments It 2; M.yIand Commissioa
comments It2-3i Orelon Commiuioa comments It 7, 25;. PlcTel COIlIIIIents It 1-3; Califomil Commissioa ,.1y at
8;,. also IlliDoIS Commiuioa ....... It 9-10 (overlY 12d1111iYe .....~ cauId iDlu"bit compedticjD'by
restricting a state's ability to reapoad to teeimolOJicalIDCl m-.ket developments aad repona1 clitJereIlces).

.... Conaccticut Commission COIIIIDeII1S It 1-,; GTE comments It 10; Mayllnd Commjssioo comments at 5-6, 12;
MECA comments It 11-12; MunicipIl Utilities comments at 6-8; NOl1b CIl'Oliaa Commissioa Staffcomments It 9
10; Oregon Commissioo comments at iv, 7; PleTel comments at 1-3; Washington Commiuiml comments at 1-2.

4S See, e.(., Alliaace for Public TecIIDoIotY mpments It. 8-10; Florida Onmiuion CA.....U at 2-3,6; New York
. Commisilon comments It 18-19; Pena.syIVIIIia CommiIsion comments at 17; TOS comlMl1ts at 11.
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economic, leopIpI1iC, lad cIcaaopapbic variatiODl....tailcnd IeSpODIeI by state
commissioDS.46 For example, GTE states that, "(i]D rcatity, .. local marbt is diffenDt - some
are flat, othtrs are hilly or mountainous; some are deDsely populated, others are suburban or
rural; some have state-of-the-art technology, others retain older facilities; some possess a
temperate climate, others suffa' banh storms; some are 'Ill1I11thy, ott.s IN poor; some have a
hipproportion ofbusinea customers, others are pndOllljpp;ly1IIIideatW.ft41 MaDy parties
counter that geoJI'Iphic d.i1fceDces do DOt merit .tate-lpecific rules inImIdofnaticmal rules....
They CODteDd that the ditfeleDCeS cited by GTE exist IIDOIII cIiftireDt locales, but that many
states include most of these variations within their borden.-

52. State commiMions and incumbent LEes reject the suaestion that the FCC is
required toim.pose natiOD8lly UDiform requiIemeDts in order to achieve CoDpDss's goals. For
example, in support of its claim that CoDgIess did not iateDd 1llti0Dal UDiformity, the New York
Commiuion cites the fact tbat agreements may be JIeIOd8IeCl without reference to the
Commission's replations UDder section 251(b) and (c), and that under section 251(d)(3), states
may impose mIes consistent with the Act.50

3. DllcaaioD

53. Comments and ex parte discussions with state commission lepresentatives have
convinced us that we share with states a common soaJ. ofpromotina competi1ion in loeal
exchange markets. We ccmclude that states IIld the FCC ~·craft a WottiDJ relatiODlbip that is
built on mutual commitment to local service competition tIuoughout the coUDtry, in which the
FCC establishes uniform, national mIes for some issues, the states IDdthe PCC administer these
mIes, and the states adopt other critically important rules to promote competition. In
implementing the national rules we adopt in this Raport a8d Order, slates will·help to illuminate
and develop innovative solutions regarding many complex issues for which we have not

47 GTE comments It 7-8.

• ALTSCGIDIDeatI at4 (aidefnm ............__ ~ 1w._ ·iD.~
J)f9CeediDa. tb.-e ... DO UDiqDe policy CCIIICDI tbIt _ to tIIIt would be by Jiitional
i'u1es); Ca6le & W'nless cornmeDts It 9; DoJ COIIIIIleIdS It 13-1S; GCI c:ommeats It 4; MCI comments It+6
(netWorks are Dot desipeel on .....specific basis); Jones IDtercabIe mmments It 12; Cox reply It4 0.8.

• See, e.g., AT&T comments It 12.

50 New Yark CommissioD~ at 12-13;..,.,MIryIiIIDd Cwm...e(lll"'''''ts It9, 13, 20; Wubinaton
Commission comments It 7-8 ~refcreDcinl section 252(e)(3»; Rmal Tel. CoaIitioD reply It 6.
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attempted to prescribe natiOll8l rules at this time, lAd stites willildopt specific rules that take into
account local <:oncerns. In this Report and Order, aDd in subsequeDt actions we intend to take,
we have and will contiDue to..guidance ,from various states that have taken the lead in
establistIiDg pro-c:ompetitive requirements.51 Virtually every decision in this Report aDd Order
borrows from decisions reacbed at the state level, aDd we expect this close association with and
reliance on the states to ccmtinue in the tb1ure. We 1heJefore eacourage states to continue to
pursue their own pro-c:ompetitive policies. Indeed, we hope aDd expect that this Report and
Order will foster an interactive process by~ch a number ofpolicies consistent with the 1996
Act are generated by states.

54. We find that certain Datioual rules are CODIistmt with the tams and the goals ofthe
statute. Section 2S1 sets forth a number ofrights with mspect to iDtacoDnection, resale services,
and unbundled network elemeats. We conclude that 1he Commission should define at least
certain minimum obligations that section 2S1reqmr., nspectively, ofall telecommunications
carriers, LEes, or iacumbent LEes. For example, as discuaed in more detail below, we
conclude that it is re&IODIIble to identify a miniDNlll DUlDber ofnetwork elements that incumbent
LECs must unbundle and mate availab1e to requesrina calriers~ to the standards set forth
in sections 2S1(c) and (d), while also peinDittiDg s&Ites to 10 beyoDd that minimum list and
impose additicmal requirements that are consistent with the 1996 Act aDd the FCC's
implementing rules. We find no basis for permitdD& an incumbent LEC in some states not to
make available these minimum tedmicaIly feasible network elements~ are provided by
incumbent LECs in other states; We point out, however, that a uniform rule does not necessarily
mean uniform results. For example, a national pricing methodology takes into account local
factors and inputs, and thus may lead to di1faent prices in different 8teS, and different regions
within states. In addition, parties that voluntarily DeIOti* aareements need Dot comply with the
requirements we establish UDder sections 2S1(b) aad (c), iDcluding any pricing lUIes we adopt.52

We intend to review on an ongoing basis the rules we adopt herein in light ofcompetitive
developments, states' experiences, and technological changes.

55. We find that incumbent LECs have no economic iDcentive, independent ofthe
incentives set forth in sections 271 and 274 ofthe 1996 Act, to provide potential competitors
with opportunities to intercoDD.eCt with and make use ofthe incumbcDt LEe's network and
services. Negotiations between incumbent LECs and new CIltraDts are not analogous to
traditional commercial negotiations in which each party oWDS or controls something the other
party desires. Under section 251, monopoly providers are required to make available thek
facilities and services to requesting carriers that intend to compete directly with the incumbent

51 Vf~ also expect.to rely heavily.CXl~ input~ experieDc:e in adler FCC proc:eotIings, such as access reform and
petitions concemmg BOC entty mto m-regJOD mterLATA markets.

52 47 U.S.C. § 2S2(aXl).
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LEe for its customersaud its coatrol ofthe loeallDllket. T.berefore, aItbouIh the 1996 Act
requires iDcumbent LBCs, for eumple. to provide iDterconnecUOD aDd eccess to unbuDdled
elements on rates. terms,1Dd COIIdi1ioDs that lie just, ,..,....aad~.
incuIJlbent LECs have sttoDg~ to resist such obtiptiou. The iDequ8Iity ofblJpinjng
power between incumbents and ·DeW CD1Jauts militates in favor ofrules that have the affect of
equalizing barpining power in pert begUM many DeW eab'IIntS seek to eDta'Da1iona1 or reaioD8l
markets. National (as opposed to state) JUles more directly address these competitive
cifcumstances.

56. We emphasize~ UDder the statute. pmies may voluntarily negotiate agreements
"without regard to" the rules that -= establish UDder"ons 251(b) mel (C).53 However, fair
negotiations wiD be expedited by the promuIpDOIlofDa1iona1 rules. Similarly. state arbitration
ofintelconnecrion~ DOW 8Dd in the fUture wiD be expeditIJd .ad simplified by aclear
statement of tams that must be included in ewry arbitrIIted ........, Ib8aIt mutual CODImt to
different terms. Such efficiency and predictability IbGuld facilitate entry decisions, aDd in tum
enhance opportunities for local exchlmp competitioIL In adcIiucm, for DeW entrants WJIdng to
provide service on a national or1eli0Dal basis, minimum Da1iona1requiremeDts may mduce the
need for designing costly multiple netwoIk~ lad IDIIIbtiIIg strIteaies. &lid allow
more efticient·competition. More efticieat competition will, in turn. benefit CODSWD.erS. Further,
natioD8l rules will reduce the need for competitors to teViJit the SlIDe issue in 51 ditfaent
jurisdictions, thereby reducing administrative burdeDs amd litiption~ new entrants IUd
incumbents.

57. We also believe that some explicit Da1iona1 standards will be helptUl in enabling the
Commission and the states to cmy out other respousibilities UDder the 1996 Act. For example,
national standards will enable the Commission to address issues swiftly ifthe Commission is
obligated to assume section 252 responsibilities because a state commission has failed to act.54

In addition, BOCs that seek to offer long distImce~ce in their service areas must _sfy, inter
alia, a "competitive checklist" set forth in section 271(c)(2)(B). Many ofthe competitive
checklist provisions require compliIDce with specific provisions ofsection 2SI. For example,
the checklist requirim BOCs to provide "nondiscriminatofy access to network elements in
accordance with the requiremaats ofsections 251(c)(3) aDd 2S2(dXl)."" Some natioaal rules
also will help the states, the OOJ, and the FCC carry out their respousibi1ities under section 271,
and...BOCs in determining whit steps must be taken to meet the requirements ofsection
271(cX2)(B), the competitive checkJist. In addition, national rules that establish the minimum

53 47 U.S.C. § 252(aXl).

54 See 47 U.S.C. § 2S2(eX5).

5547 U.S.C. § 271(c)(2)(B)[n).
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requirements ofsection 251 will provide states with a COIIIisteat stIDderd .pinst which to
conduct the fact-intensive proceIS ofverifying checklist complilDce, the OOJ will have standards
against which to evI1U1te the applications, and we will have stIDdIrds to IpPly in adjudicating
section 271 petitiODS in an extremely compressed time DIme. Mcnover, we believe that
establishing minimum requiraDaDts that .bitnIted .......... must satisfy will usist states in
arbitrating and rcMewiDg apeema1tS UDder section 252, particuIIrly in Iiaht ofthe relatively
short time frames for such state lCtion. While some states reject the idea that Dational rules will
help the state commissions to satisfy their obliptiODS UDder section 252 to medilte, arbitnde, and
review agreements, other states have welcomed naticmal rules, It least with respect to certain
matters.56

58. A broad 1'8IIF ofpIrties urge the Commission to adopt minimum requirements that
would permit states to impose additional, pro-competitive requirements that are consistent with
the 1996 Act to address local or state-specific circumstances. We agree generally that many of
the rules we adopt should establish non-exb8ustive requimnents, m:l that states may.impose
additional pro-competitive requilanents that are CODSistent with the purposes and tams ofthe
1996 Act, including our replatiODS established pursuaDt to section 251.51 We also anticipate that
the rules we adopt regarding iDtereoDDection, services, and access to unbundled elements will
evolve to accommodate clevelopmaDtl in technology and competitive circumstances, and that we
will CODtinue to draw on state experieoce in applyiDa our rules Ind in addressing new or
additional issues. We recognize that it is vital that we meumi- our rules over time in order to
reflect developments in the dyDImic telecommunications industry. We caunot anticipate all of
the changes that will occur as a result oftechnologicalldvancements, competitive developments,
and practical experience, plll'tiealm'ly at the state level. Therefore, OIIIOing review ofour rules is
inevitable. Moreover, we conclude that arbitrated agreements must permit parties to incorporate
changes to our national rules, or to applicable state rules as such changes may be effective,
withoutabrogating the entire contract. This will ensure that pm1ies, regardless ofwhen they
enter into arbitrated agreements, will be able to take advantage ofall applicable Commission and
state rules as they evolve.

59. Some parties contend that even minimum requiremeDts may impede the ability of
state commissions to take varying approaches to address particular circumstances or conditions.

56 For example. the georIia and Colcndo CommisaioDs support utianal tedmical standards for iDterccJaaectio IIld
collocation, although theyI~ ctisfAvor detailed Il8DCfaIds. georIia Commjasjon commeats 112; Colondo
Commission comments 112.... ne DliDois C4nmiMim, wbic:b ..-wely~ 10 opeD~ for .
localtel~~""'._m cIMJapN~local
te1ephoaj~...it·tqtl1bee-I """ to _ to • __Iad eiliIia . ndeathat
are consistent widl tbe DiiiOlll1 rideI. IIIiDoia c.millicl:a CCJiIDIIM•• It~1O. Tbe North 1lIkGta ConnniPim his
~ a need for~DItioDal.~ 10 eaable the COIDIDiIIioIlIO CIn)' out its obligations under the Act.
NOrth Dakota CommiSsion comments at 1-2.

57 In CODtrut, we conclude that die 1996 Act limits the obUptions .... may impoIe OIlllOll-iDcumbeDt carriers.
See infra. Section XI.C.
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We agree with the CCJDteatiOil dIat, a1tbough dlcre are cIiffeIlDt IDII'ket conditiODShm ODe area
to mother, such distinctarea do DOt oeces-uy repliate..bouadIries.51 For CDremple,
virtually all statesindude both more deDIeIy-popuIItecl...1Dd sparsely populated raral area,
and all include both basinels aDd resideataaJ _. A1thonah -=h is UDique in many
respects, demopIphic and other ditfereDces _OBI stIteS do not that DadoDal rules are
inappropriate. Moroova-, even though itmay not be appIOpIiate to imJ- identical
requirements on carriers with diffelalt netWOIk 1edmoIoIies, our rules are intmIed to
accon.modate such d:i1faences." Some parties have.... that ex.p1icitDlticmalancJerds will
delay the emergence oflocal telephone competitioa, but DODC his otfered penuuive evidence to
substantiate that claim, and new entrants overwhelminaJy favor strong Dlticmal rules. We
conclude, for the reasons set forth above, that some Dlticmal rules will enhance opportunities for
local competition, 8Dd we have cbosen to adopt DIdoDaI rules where...sary 10 establish the
minimum requirements for a Dldonwide pro-competitive policy bmework.

60. We disagree with tIIose pIrties·thIIt claim we are tryina to impoee a uniformity that
Congress did not intend. Variations amODl~ ........will exist, because
parties may negotiate their own terms, states may impOIe Idditicmal requirements that di1fer from
state to state, and some 1eIms ere beyond~ scope ofthis Report IDd Order. We CODelude,
however, that establishing OIlII1ainrights 1bat are avail8bIe, 1:brouIb .bi1ntion, to all req'U"ring
carri~ will help advise pmies oftheir minimum riglltslDd obIiptiODS, and wiD help speed the
negotiation process. In effect, the Commiuion's rules will pIO\'ide aDItioDaI baseliDe for terms
and conditions for all arbitrated agreements. Our rules also may.... to serve as a usetW guide
for negotiations by settiDg forth minimum requilemeats 1bat willlpPly to parties ifthey ere
unable to reach apeement. T.bis is consistent with 1he bm8d deleption ofauthority that
Congress gave the Commission to implement the requUanents set forth in section 251.

61. We also believe that national rules will assist smallercamas that seek to provide
competi~ve local service. As noted above, national rules will greatly reduce the need for small
carriers to expend their limited resources securing their right to iDterc:oImoctioo, services, and
network elements to which they are entitled under the 1996 Act This is particularly true with
respect to discIete geographic markets that include ... in more dum ODe SCBte.1O We agree with
the Small Business Administration that Dlticmal rules will Jecluce delay and lower tnmsaetion

51 AT&T comments at 12.

60 APJ.II'O!'imBtely 17 Pmoaal e-w..iaIiaDs SIrvice (PeS) providIn have Basic Service ArealMetropolbn
Statistical Areas, for example, that cross state lines. .
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costs, which impose particular bardsbips for small entities that are likely to have less ofa
financial cushion thin larger entities.61 In addition, even a ..n provider may wish to enter
more than one IDarket, and DatiODll rules will create ecoDOmies ofICI1e for erdIY into multiple
markets. We reject the position advocated by some pII'ties that we should not adopt national
rules because such rules will be plrticularly burdensome for small or I1D'81 incumbent LEes.62

We note, however, that section 251(f) provides relieffrom some ofour rules.

62. We recopize the CODCeID ofmany state commissiODS that the Commission not
undermine or leVerse existiDa state efforts to foster local competitioL We believe that Conaress
did not intend for us Deedleu1y to disrupt the pro-compedtive actions IOIIle states abady have
taken that are both ccmsistent with the 1996 Act and our rules implementina section 251.63 We
believe our rules will in many cases be coDSistent with pro-competitive actions abady taken by
states, and in fact, many of1be rules we adopt are bued directly on existing state commission
actions. We also intend to continue to reflect states' experiences as we revise our rules. We also
recognize, however, that in at least some instances existing state requimneDts will not be
consistent with the statute and our implementing rules.64 It will be necessary in those instances
for the subject states to amend their rules and alter. their decisions to conform to our rules. In our
judgment, national rules are bigbly desirable to achieve Conaress's goal ofa pro-competitive
national policy framework for the telecommunications industry.

. B. Suggested Approaches for FCC Rules

1. Comments

63. Parties propose a variety ofapproaches that the Commission could take in
establishing rules for intercoJmection,Detwork UDbundliua, and other iaues addressed in section
251.65 Many parties suggest that the Commission can, and should, establish regulations within
six months ofthe date ofenac1meDt ofthe 1996 Act, and continue on an ooaoing basis to revise
and amend rules regarding interconnection, service, and access to \Dlbundled network elements.66

61 SBA comments at 3-4.

62 See, e.g., Joint Consumer Advocates reply at 5-6.

"47 U.S.C. § 2S1(dX3).

64 See infra, Section D.C.

6S See, e.g., Cox comments at 22-23; lUiDois Commission CCIIIIDltds at 9-10' Mel CCIIIIIIIeIltS at 12; MFS comments
at 5-6; SBA comments at S;A~ GeDenl~ly at_3; Califomia Commisuon reply at 10-11' Minnesota Jnd.
Coalition reply at 3-4; National Association ofthe Deafreply at 1-3. '

16 MCI reply at 5; Sprint reply at 11.
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Parties have differing views about why CoDpess illlf'Olld relatively shott time frames for action
by states and tlte FCC.67 Some perties sugest that the Commission 18ke a larply "hads olr
appl'OICh initially, bit that it..more specific mes ifad when such iules are noeded.61 IXCs,
state commissioas, iDcumbeat LEes ad otbers...that, in setting .nona! rules, the
Commission should leam from and build upon the experiences ofthe states.8

64. Some state commissions and incumbent LEes recommend that the FCC establish
general, broad principles rathIr thin detailedNqUi:remelIts.70 Several pII'ties favor a "preferred
outcomes" approICh simil.. to the one IdDpted in caJifomiiL11 UDder1bat approICh, the FCC
would establish acceptable or "JRfened" outcomes, but}Wtie8 would have tile opportunity to
justify deviation from those ouuxmies.12 The Ca1ifomia Commission arpes that we should
establish a I'IIlp ofguideliDei that·are det8iled cooup to be easy to implement by states that
have not yet developed rules for competition, but flexible enough to allow states to continue their
pro-competitive efforts without clilruptiOD.73 At leut ODe pII'ty, however, asserts that a
"preferred outcomes" approach is not sufticient to provide incumbent LECs with an incentive to
bargain in good faith.7.

65. Some state commissiou recommeDd that, iftbe FCC does establish explicit
requirements, states should be allowed to impose di1feJeat requirements. For exau.nplc, the
Illinois Commission urges the FCC to adopt a process by which states may seek a waiver from

" SM. &g., Dol comments at 13-1S (1M abort time frame. ill wbich 10 rules evidcDces eaaar-is desire to
~ abOut chaDae GPiGklY. wbidaoGald.CJ8Iy occ:ar ofndll, .......~ y .
iteratioas); ConIN, ':g., sse....... at 10"(the Ihart1iIie,....for III ~1rbintioDand for MlD'Piuicm
review of Ip'eeIIIIDtI reflect I"_-'J desire to briDa about ...._-1IlOJ'e . dum the Nll'JII! thai the _.1..-.
process histOrically huachi~- --. --- ........-..,)'

61 AUiance for Public Tec1molOl)' comments at 8-10; US West comments at 3-4, DliDois Commissi<ID COIDIIleDtS at
9-10. .

.. Sse. &g.• Ad Hoc Telecommunications Users Committee c:ommeats at 11-13; MCI comments at 12; Sprint
comments at 6-7.

"70 Citiaas Utilities c:ommeats at 3; GuamT~ Authority comments at S; Lincoln Tel. commellts at 1,3;
District ofColumbia CommissioD comments at 11-12.

71 Sse. &g., OlE comments at 12-14; PIlcTel comments at 1-3; W""!nP'D OnmiasioD CO"'pwlII.atl-2; ALTS
comments at 2-4; Teleport comments at 14-17; Texas Public Utility CoUnsel reply at 2; MiDnesota Incl Coalition
reply at 8.

72 ALTS comments It2-4.

73 California Commission reply It4-7.

74 Comcast reply It S.
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the natiODal regulations, upon a showing ofneed." The Ohio 8Dd Florida CommissiODS
recommend that the FCC adopt expHcit~ tb8t sUItes could choose to adopt, but that
states would have the option ofdevelopiDg ,their own teqUiremeDts.'" Under the proposal
recommended by the Ohio Commission, existing state regulatioDs that are consistent with the
1996 Act would be "IJ1IDdfatbered."TI In addit:i.oD, ifa..failed to adopt any rules repn:ling
competitive entry into local mmbts within a specified time, the FCC rules would be binding.7I

2. DilcuuioD

66 n1 :_",-.1 ........... " • • this It' •. we UMlIAI to -1'.mlDlmUDI n:quiremeDtS m proceetml; states may 1JDP08e
additional.pro-competitive requiremen1s that ate coniistmt with the Act 8Dd olD'rules. We
decline to adopt a "prefened outcomes" appIOIICh, becauIe such an appmach would fail to
establish explicit national stlQduds for mbi1ration, and would fail to provide sutlicient guidance
to the parties' options in negotiations. To the extent that parties advocate "preferred outcomes"
from which the parties could deviate in arbitrated.....,we reject such a proposal, because
we conclude that it would not provide the benefits coDfclled by estabJishiDg'"default"
requirements. To the extent that commenters advocate a regulatory appmach that would require
parties to justify aneaotiatedresult differentfrom the pmeum outeonies, we beHeve that such
an approach would impose ....CODStraints on volUldlrily neaotiated apeements than the

. 1996 Act permits. UDder the 1996 Act, parties may 1ieeIy neg0ti8 any terms without justifing
deviation from "preferred outcomes."79 The only restriction on such~ agJeeJDents is
that they must be deemed by the state commission to be nondiscriminatory and consistent with
the public interest, UDder the staDdards set forth in section 252(e)(2XA). In response to the
Illinois Commission's suggestion that we adopt a process by which states may seek waivers of
om rules, we note that Commission rules already provide for waiver ofom rules under certain
circumstances.1O We decline to adopt a special waiver process in this proceeding.

67. We intend om rules to give guidance to the parties regarding their rights and
obligations under section 251. The specificity ofom rules varies with respect to different issues;
in some cases, we identify broad principles and leave to the states the determination ofwhat

75 Dlinois Commission comments at 13; DCC01'dAT&T comments at 11; ACfA comments at 2-4.

76 Florida Commission comments at 2-3; Obio Commission MIDIIWltI at 4-5; accordNYNEX reply at 4. ,

17 Ohio Commission comments at 4-5; accordNARUC comments at 6-7.

71 Ohio Commission comments at 4-5.

79 47 U.S.C. § 252(8) (JNuties may neaotiate aDd enter into • bindinI .......without reprd to stIIDdards set forth
in sections 2S1(b) and (e». .

10 47 C.F.R. § 1.3.

35



96-325

specific requirements are Deetl.,. to satisfy·thoIe priDciples. III other cues, we find that local
telephoDe competition will be better served by es1abH1hiug specific requirements. In each ofthe
sections below, we discuss the buis for adoptiag J*ticular DItioDaJ. priDciples or rules.

68. We also believe that we should periocliclllly review II1d amend OlD'rules to take iDto
accoUDt experiences ofcarriers aDd states, teclmoloaicalcJwnps, II1d IDIIket developments. The
actions we take here are fully responsive to Congress's mandate that we complete all actions
necessary to establish regulatiODS to implement the requirements ofsection 251 by Aupst 8,
1996.11 We nevertheless retain authority to refine or aUp'ent our rules, or to follow a different
course, after developiDa some pactical experience widl the nJIes :Idoptecl baein. It is beyond
doubt that the Commission has oaaoiDg rulemeki,.lIIdIority. For exantple, section4(i)
provides that the CommiasioD "may perform Illy..aU Ids, make such JUles and J:eIU1atiOllS,
and issue such orders, not iDeo....with the Act, • may be_ry intbe execution ofits
functions."12 Section 4(j) provides that the Commi'lion "may CODduct its proceedinp in such
mJUlDCfU will best CODduce to the proper diJpatch II1d to the eDda ofjustice."13 We·agree with
Sprint, the Dlinois Commjai-. and other,.aies that we should Iddress in this ruJcmalriq the
molt important issues, aDd COIItinue to retiae our ralaOllIll ODIOma b8sis to address IdcIitioDII
or UDlDticipated issues, and especially to 1earDft.- tile decisioDs aDd CIXpC'I'ieDces oftbe states."
We also reject the IIlJWDIDt ofM.pretville Te1epb.aDI CompIDy that tile 1996 Act COIIIdtutes
an 1IDCODStitutional taking because it seeks to c:Je.pme iDcUmbent LEes oftheir "reuoaable,
investment-backed expectation to hold competitive advImtages over :o:ew market entrants."15

C. 14a1 Authority olth. C....... to ......... R.... AppUc:ab1e te IDtnltate
Aspeets ollntercouectioll, 8em.., Del Uabucllecl Network El•••ts

1. Baekground

1147 U.S.C. § 251(d)(1).

12 47 U.S.C. § 154(i).

13 47 U.S.C. § 154(1). Sec:doD II ollbe 1996 Act aJso cJireds tile Commillion to review and modify its rules 011 an
ODIoing buis. 47U.S.C. § 161.

14 Sprjat COJDJDeIdS at vi, 6-7; IWDois Cammiaim MIIJIM* at 9-10.~ \WiauI~ ItaYe~ us
to IKIdreu issues that an~ dloIe idIIldfild in die NPRM. we wm .....aUt........,. iii dae
NPRM, or that an ac1elr _ ~~wtb fioIIl ....:::i6caIly iclailedill"NPIM. Set, e.g., UDicom
commems at 1-2~iaiori to emad to IXCs it~ far LBCa nardiIUI coUoc:ition,
iDftI'COIIDeCdaa, TCl_·.... 15-17 < ec-miMion 10 clmfy1M extiDt to wbidl
municipalities have control over rights-of-way under section 253j.

15 Marpretville Tel. comments at 1-4.
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69. In the NPRM, we tentatively concluded that CoDpesI inteDded sections 251 and 252
to apply, and that our rules should IIpply, to both iotalblte aDdiDtr8state aspects of
inte:rconnectiOD, services, aDd access to netwoIk e1emalts.16 We st8ted in the NPRM that it
would seem to make little sense, in terms ofeconomics or tcclmoiOlY, to distinguish between
interstate and intrastate components for purposes ofsections 251 and 252.11 We also believed
that such a distinction would appeIl to be inconsistent with CoDpess's desire to establish a
national policy framework for intaccmnection and other __ critical to achieving local
competition. We sought.comment on these tentative conclusions.

70. We further tentatively c:oncluded in the NPRM that section 2(b) ofthe 1934 Act does
not require a COD1rIl'y conclusion.II Section 2(b) ... that, except as provided in certain
en1llDCftted sections not includiDg 1eCti0DS 251 ancl2S2, "notbiDg in [the 1934] Act shall be
construed to apply or to give to the Commissionjurisdiction with respect to • •• charles,
classifications, practices, services, facilities, orregulatiODS for or in COIlDCetion with inIrIstate
communication service by wile or radio ofany carrier ...."19 We noted in the NPRM that
sections 251 and 252 do not alter the jurisdictional division ofauthority with respect to matters
falling outside the SC4;)pe ofthese provisions.- For example, rates charged to end users for local
exchange service have traditionally been subject to state authority, and will continue to be.

2. Comments

71. The parties disapee about the extent to which the FCC baS authority to establish
regulations pursuant to sections 251 and 252. A majority ofMID!IIC!lI1teI' that address the issue
conteDd that sections 251 aDd 252 apply to both intcutate IDd imrastate aspects of
inte:rconnectiOD, services, and access to unbmidled network elements.'· Other commenters
contend, however, that sections 251 and 252 apply only to intrastate aspects ofinterconnection,

16 NPRM at para. 37.

17 NPRM at para. 37.

.. NPRM at para. 39. .

IP 47 U.S.C. § IS2(b).

90 NPRM at para. 40.

91 See. e.g., ACTA COQIP_ at 4;ALTS~ It~; ACSl~...S;AJr,b~ _ Sj Bell AtIIaaic
mmmeafs at 7·8 (sectiaa 251 ofa .............,... iiallijam .-It);Be"'"CQIIIIIIiUIIIt 8;
cable & W'nless c:ommatI at ll.i,..CompTel COJDIDtIIlIIt Ui PIod6~OI.""P'O._ 7; GCI c:mnreats
at 4; GSAIDoD comments at 6; GI.e comments at 3; JaDes 1rdIn:Ible CCIIIIIDeD1S It 10; MCI commllltS at 7-8;
S~t comments at 7; TCI comments at 12; Texas Commission COIIUIICI1ts at S; NTIA zeply at 6 n.IS; NCTA zepJy
at 2-7.
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services, and aecess to UDbandIed DetWOIk elemeats.f2 None ofthe commenters appars to claim
that section 251 add!esIes exclusively interstate 1118derS. As diJcuued below, mmy pllties,
including BOCs and state commissions, CODteDd that the FCC's role UDder sections 251 and 252
is quite limited." .

72. The IXCs and 0.-potential compeBteD in Ioca1 exchangemarkets pDel'I1ly assert
that the 1996 Act expressly authorizes, and even obti.... the Commission to establish
regulations regarding interstate and in1rastIte aspects ofintaconDection, service, and access to
unbundled network elements. For example, MCI contends that, "[b]ecause the tecbnical
feasibility and cost ofprovicIiq a pa1icular lI'J'8IIP'I'eat do _ depend on wbether the
requesting carrier uses that arranpment to provide iaterltate or iutnIIII8te services," it would
make no sense to interpret section 251 to iDc1ude a jurildictioDal ctistiDction between interstate
and intrastate aspects ofinten:omec1ion that does IJOt appear on the face oftbst provisiO~M
Several parties assert that sectioas 2S1 and 2S2 aher traditioaal jUl'isdicdonal·bouDdaries by
giving states some authority over interstate matters tbIt 1bey previously did not have, and by
giving the FCC some new authority over ina.._s." Other)*ties ISIert tb8t IIeCtion
2S1 clearly applies to intrastate aspects ofinten:omec1ioa, services, aDd ICCeSI to UDbuadlecl
elements, and that, as a basic priDciple ofadminiJtnItive law, to the extI:Dt that section 251
addresses intrastate matters, the FCC bas authority to adopt implementing regulations."

73. Parties point to other provisions in the 1996 Act to show that the traditional
jurisdictional division ofauthority between states and the FCC does riot apply with respect to
sections 251 and 252. MCI COD1a1ds that section 253, by addressiDa federal prwmption ofboth
interstate and intrastate barriers to competitiOD, JIIIIk. it cle8r that the jurisdicaiOll8l divisiOD of
responsibility is inapplicable.97 Parties also point to the fact that the Commjaion must in some
circumstances assume the state commission's responsibilities as evidettce ofa shift in

92 NAR.UC comments at 9-10; New York Commission c::GIIl1IlCIIIS It10-11; U S West commeats at 10-11.

93 Bell At1Intic comments at 7-8; GTE commeats at 3; PacTel Cammeats at 11 .

.. MCI CCIIIUIleD1S at 7, 8 (it is hiJbly UD1IkeIy that intercoDnec:tio -cremeats wiD be used exclusively for
jUl'isdidiODll-specific1raftic). _.-

9S Illinois Commission comments It 3-5, 15; Sprint COIIIIIle:Dts at 5; CompTel reply It 5; Rural Tel. Coalition reply at
3.

"MCI.:I1'ePly It 36-37; V..,.....s••4Sclllllrn..,....l'. FCC,56F.3d lSI. 174-76 (D.C. Cir.l~far
the IInJPCIIi.tion - ~ ..............._plit"~.... t1nuIh rules _oaba-mecla.....
to gown! the behavior ofpllties NjIIIred tmdertbGie.....).. •

97 MCI comments at 7-8; accordSprint comments at 4; CompTel comments at 15; TCl reply at 6.
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jurisdietioDal authority.- Jones Intercable asserts that 1eCti0Dl2S1 and 252 ofthe 1996 Act
make distinctions amona classes ofeDtities (telecommunications caniers, LECs, IDd incumbent
LECs), rather than between intmstate IDd intrastate service.99

74. AT&T conteDds that, by requiring the Commission to "COmplete all actions
necessary to establish rep1atioDS to implemcDt the requbements ofthis Section," section
25I(dXl) requiJa the Commission to establish mini!D\llll uational staDderds for interconnection,
unbuudJing, priciJJ&, resale, and related requirements. lOO AT&T states that the 1996 Act was
created pursuant to the settled rule that federal agency repIatioDs pnempt any iDcoDsistent state
policies unless the UDderlyiDg federal statute otherwise pmvides.IOI It intcqnts section
251(d)(3) to mean that any Commission iegulation that RlIIOD8bly impJ.emeats section 251 bars'
state enforcement ofany incoDsisteDt state rep1ations, without mprd to whether the preemptive
provisions ofsection 253 would also apply. AccordiDg to AT&T, the only limitation on. the
Commission's preemptive powers is that it may not preclude the enforceJllalt ofstate access and
interconnection requirements that are consistent with the 1996 Act and the FCC's implementing
regulations. I02 AT&T maintains that this interpretation is consistent with the fact that section
252(c)(l) requires state commissions to ensure that DOIlvoluntary agreements are consistent with
the Commission's regulations under section 251(d).103

75. AT&T further CODteDds that section 2(b) oftile Act does not limit the Commission's
authority to promulgate rules under section 251, because section 251 "Jives the FCC explicit
authority to prescribe and enforce preemptive rules that are necessary to achieve the Act's

"See, e.g., ACTA comments at 4; New Jersey Cable Ass'D, et aI. reply at 18-19; TCI reply at 6.

" JODIIIDterabIe ClOIP..1tI'tS at 10;...TimeW"n r .It7; £..".~ V .,..... It 11-12
(sectioas 251 _ 2S21pp" to till teIecu'dNmatioDs ..........., ..the CIImIIidaaI ot Jeccn""M'icldoas,"
"teleccBlllllUDieatioas service," IDd "tAPJecwnmunicla:ioal CIII'ier" .. defiDed wiIbout -=0 to~J
boundaries); New Jersey Cable Ass'D, tit aI. reply at 11-19; GIM)o1),.J)' It7(~did IlCJt mt.d to expmd
traditional mterstate and in1rastate jurisdiction8l disdnctiOftS); Competitive Policy IDstitute reply at 10.

100 AT&T comments at4 (quoting § 251(d)(I) ofthe Act).

101 AT&T comments at 4-5 (citing Fidelity Fed6ral Savilrgl tIItfiLoan As6oc. Y•• III Cuata, 458 U.S. 141, 152·154
(l982)l~ity ofNew York Y. FCC;467 U.S. 57, 64 (1988); 01dtIh0rIIIl Natural GtIs Y. FERC,28 F3d 1281, 1283
(D.C. ~D'. 1994».

102 AT&T comments at 5 aDd DD.3-4; tICCOI'd Cable & Wireless cnmmeats at 11 (in section 253, CoaareMIDIde
clear that the Commission has IUdaority to~ my... requirement that c:ntItes a bIrrier to eidier iatentate or
intrastate services, or that is iDcoDJistent with the 1996 Act); MCI C*ftIIII!DCS at 7-8; Sprint comments at 4.

103 AT&T comments at 5-6.
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purpose ofdeYelopiDg locallll'Yicea competition."1M Sprint, Comcast. and other parties.-t
that Congress intended section 251 to give the CommiS8km autbority over both intefstlte and
intrastate aspects of intercoDDedion, IlOtWitbItandiD the fact that it left teetion 2(b)
unamended. IG5 For example, Comcast cOntends that section 253(a) authorizes the Commission to
preempt any state or local n;quiIanem that prohi'"orhis the eJfect ofprOJUbitillg any interstate
or intrastaIe telecommUDicldoas service.* In view ofthe explicit ....ofIUdMmty in sectkms
2511DC1253, Comcast....that it was~ to 8lCllDd IeCtioD 2(b). CabJe& W"ueJess
conteDds that the fact 1hat section 251(4)(1) provides" the PCC"..u" in aome cases preem.pt
state regulations is evideace that Qmgress did not believe it ...~ to amend section 2(b)
before de1epthJa imrutate IUdMmty to the FCC.I" AT&T aaats that die fact that prior
VeisiODS of tile legisJldoD amended"section 2(b) to 4IItcept PartnofTIde n ofdle Act is not
dispositive; when the~ \WI taken out, it WII DOt listed as a~ive change, but
treated as a "minordrafting" or "clerical" chaDge." AT&T UMtsthat this was an appropriate
cb8ntcteri.zation, because section 2(b) would not have bad any effeCt in any event

76. Several parties CODteDd that the Act _tes olar that states are required to apply FCC
rules established under section 251. For exmnple, secdoas 2S2(e)(l) and (f)(2) expHcidy requile
the states to apply the FCC's regulations.lOP In additkm, IeCtioD 261(c) provides that state
requirements must be "not incoDsistent" with Part nofTrtle n, includina the Commjssion's
regulations thereunder.IIO 'I1ms, the parties ooIIteDd that thee provisions CODIdtute express
federal preemption, and that section 601(c), which provides that any preemptive effect ofthe new
law must be express, does not establish limits to the FCC's authority to establish regulations
under section 2S1.11I

77. Sprint states that other provisions of the 1996 Act:

104 AT&T commadS It6 (1ICdoD 2(1)) CIDDOt be reid to~ IICIdaa 2(~1DdIICdaIaa 201 to 2O~~ilIng
CIll WJfia Y. FCC 39 F.3d 919. '31-33 (9th Cir. 1994 PUC . T..Y. . 116 F.2d 1325 .C.·r. 1'9(0);
N"1lhc Y. FCC, 746 F.2d 1492 (D.C. Cii'. 1984);~ /Ii Y. FCC,476 .S. 355, 375-7t:..4 (1 16).

lOS spriDt commcmts at 7; CaDCIIt reply It 2-3; NCTA reply It 5-6.

106 Comcast reply at 2.3.

107 Cable &: Wireless reply at 9-10.

101 AT&T reply at 411.5 (citiDa Joint Explanatory Statement It 113).

109 AT&T reply at 2.

110 Jones Inten:able comments It 11-12; MCI reply It 7; MFS reply at 7; New Jmey Cable AIR,.fIl. reply at 23.

III New Jersey Cable Assn, et aI. reply It23; Jones Inten:able reply at IS.
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subordiDatestate actions aDd policies with respect to intrastate .-vice to those of
the Commission, e.g., sections 253 (amy barrias), 2S4(t) (universal service), 258
(pIC cbanp proceclures),~ 276 (payphoM services). IfCongress bid intended
the jurildictioDal split in section 2(b) to ..ununaffected by the 1996 Act, aU of
these very specific subordinations ofstate policy to feda8l policy would be
nullities, and much ofthe 1996 Act would make no sense at aU.112

Sprint conteD.ds that the only way to live meaning to bodlleCtion 2(b) aDd the 8bove-referenced
provisions is to conclude that the section 2(b) distiDctioDs remain in effect for "retail" services
offered to end users, but that the ddailed scheme for intaarricrntJationsbips set forth in Part n
ofTitle n supersedes section 2(b).113 MCI CODCUI'S, aDd adds tbIt 1his iDterpletation is cousisteDt
with settled principles ofstatutory CODStrUction that the specific prevails over the gmeral, and the
later-enacted provision prevails over the earlier-enacted provision.114

78. Some state commissions and some other COIDDleDters assert that sec:tion 251, as well
as other provisions ofthe 1996 Act, support the inteJpIetation that Congress intended states to
have a primary role in settiDg requirements for in1rUtate intacoDnection. For example, these
parties assert that section 2S1(d)(3) is evidence that Coopas inteDded to pennit states to
implement their own access aDd iatercoDnection regulations, and that this statutory 1aDguage
requires the FCC to fashion its regulations to avoid pnlCluding state interconnection policy or
rules. l15 They note that section 251(d)(3) requires consistency with the Act, but does not
mandate consistency with the FCC's regulations.116 SNET asserts~ ifCongress intended to
preclude state discretion to interpIet section 2S1 requirements, it would have preempted all state
policies addressing those requirements, rather than just policies that substantially prevent
implementation ofthe statute.1I7 Some parties also point out that section 2S1(dX3) is entitled .
"Preservation ofstate access regulations," and argue that the stated purpose ofthat provision is to
preserve or "grandfather" most, ifnot all, state access and interconnection regulations.111 They

112 Sprint comments It 7.

113 Sprint comments It 7-8.

114 MCI comments It 8 (citing Stador~Ltd. v. ..4""',1nc., 947 F.2d 727 732 (4th Cir. 1991)·1lM/Jrque
v. C.LR., 728 F.2d 1249, 1253 (9dJ Cir. 1914); Mao PtIIrolamt Co. v. FERC, 688 P2d 1014, 1016 (5th Cir. 1912».

~:::ln~~~)~~~:=k:c:::".~gJ...~o:m'=~NARUC
comments at 14; PacTel comments 1t14; PeDnsylvania Commission comments at 7-9.

116 Mlryland Commission comments at 22; WlShington Commission comments at 6-7.

117 SNET reply at 1-2; accord Colorado Commission comments at S-9.

, 111 Ohio Commission reply at 3; BellSoutb reply It S.
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also allepthat section 601(c) of the Act cIeIDonstr-. that Coapa iDfaIded to preserve states'
authority over in1rast8ae matters, aDd that any preemption findi... would have to be based on an
express provision.119 Bogue, ICMIIS states that section 256(c) also makes clear that nothing in
that section exp&c1s or Iimi1s tile Commiuion's 81Itbority prior to the eDICbDent ofthe 1996
Act.I20 The Oregon Comm;uion aIJUI'S that section 2611110 permits states to impose
requirements, as long as those NqUirements are not iDc:oDsistent with the 1996 Act.121

79. Some state CAJIDIIIiatiory IIId incumbentLBCs COIDad that the Commission's
authority to establish repladoDs that may preempt .... requiJemems is IimitecI to those
instaDces where sc=ction 2S1cxpreaIypovides for ComMi'liollICtioD.IZ2 Some pIIties also
conteDd that, because section 2S2(e)(5) specifically JeqUiIes the FCC to IIIUDle the
respcmsibilities oftbe state commfllion. ifthe state CQllgpiajOll fails to act under section 252, the
FCC's role under section 252 is limited to that specific deleplion ofauIhority.123

80. TheIle pIIties also Jeject the claim that 1eCtiClIl251 tabs precedeDce over section
~(b).124 They note that section 2(b) was not amended by tile 1996 Act, although prior version of
the bills would have done 80.125 Moreover, plrties claim that, in odler iDstaDces, Congress did
specifically IJDead section 2(b) to live the Commiuion 81Itbority OWl' UdrMtate aspects of
specified matters.l26 Bell Mamie asserts that the failure to am.aad section 2(b) is "fa1al to the

11's.. e.g.• District ofColumbia e-eiMioll COIIUDIII1Iat 6;-=.CammiuiaD Q)Illo.... at 21; NAIlUC .
comments at 13; Ohio ('.ommissioa comments at 15-16; Wyamiag iMioa CCJIIUIlflIdS at 10; BeIlSOIdh reply at
5-6.

120 Bogue. Kansas cammal" at S.

121 e>reaan Commission oomments at 13-14; tICCOrdWub....CcnmiuioD CClIIIIDeats at 9; Rural Tel. Coalition
reply at 4.

122 Rural Tel. Coalition MIIUIWIDat 5 (Commission~ IIIouJd be limited to. eabIiIbiu aumber _ ...u~
~ I'IIUIaticlIIS for Iimi1IIticaI GIl~miDim_...... . ... rules foredmini~~
NOrth AmericaD")Ium~ PIaD, -=.eUtin&KCIIIIDd~~ IUd detIIIIiiDma
whether to treat additional c:anien u . tLEes);.. tIIIo DiIUict ofColumtiia Comnrissjm commeD1lat I-
10; NARUC comments at 14-15; New York Commission c:omllM!llU at 2-3.1.

123 s., e.g.• NAIlUC commllltlat IS; New York Commission MID........ at 9; PleT.1 OCDIDIDts at 13.

125 s., e.g.• MIryIand Commigjon COJDIDeIdS at 16 (citinsl ee.r. RID. No. 104-230 at 71 IUd H.R.. ISSS Rep. No.
104-204 at 53); GCCordNARUC MlDmeatl at 10 (citillg /fIaHHo Y. as., -t64 u.s. 16 (l989)}; Oreaoa ConuniaicMl
comments at 1S.

126 Califomia Omunission COIDIDtIl1I at 11; CoDDecticut Qwmjtejm .......... at 7 {citilrg1be 0IDDibus Bqet
Reccmc:~ODAct of1993 u III~le (Jf~ iJdmt to -tirisdM:tklaal~); MalyIlDd
CommISSIon comments at 20; Ohio Coinmission comments at 14-1S; •South ftlPly at 4.
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notice's proposed federalizlltion of iDtrastatein~on IDd o1ber intrastate matters."127 The'.
Ohio Commission exptessly rejects the suggestion in the NPRM that there was no need to amend
section 2(b) because secUODS 251 and 252 do not affect end user rates.l2I .

81. Some parties fuItbet collteDd that preemptionmust be eJqJIeIS, not implied, and that
no such express statement wu made in section 2S1.1:» Parties also assert that, by compIIrison,
the Act is "quite clear in preempting states where it iDteDded to do so."130 For example, the New
York Commission asserts that, in certain circumstances, section 2S4(f) exprasly d.ilects states to
act in a manner that is "not inconsistent" with FCC rules.131 NARUC asserts that tIlere is a "well
established pre$UD1ption against finding preemption ofState law in areas traditionally regulated
by the States" that weighs against an interpretation that the FCC has broad regulatoJY authority to
establish rules governing local excbanp markets.132

82. To support their claim that, in 1934, Congress established a dual regulatory system,
and that the FCC's jurisdiction is·limiaed to interstate issues, except where otherwise expressly
provided, these parties cite to the Supreme Court's decision in LoWitmIl Public Service Comm'n
v. FCC.133 The MaryIBnd Commission conteBds that Louisitlna PSC is contmlling here, because:
(1) the dual regu}atoJY system was not eliminated by the 1996 Act; (2) the FCC may not rely
upon the broad congressional intent to promote competition as a deleption ofauthority over
intrastate issues; and (3) the 1996 Act does not embody a federal regulatoJY scheme that is so

127 BeD Atlantic comments It 7.

121 Ohio ('.mnniujon mnm_ at 15 (1be 1993111lf1ldm1llts to section 2(b) expNISIy,..-yed to scates
respoDIibiIity for wbo1elale rates ill ..-...n.
IBs.. "~' NAR.UC CC"'UD..atl2~H~=",;'~"""'.lIJliIcaI~,471 U.s.
707, 175 19a5»~ArizDaC_"""I"'.I';""'... .... III at33:::Gregory v. bhcroft,
SOl U.S. S2,460(l99n)·NewY_C...in"=C*UD....,(c.."~ v.
Ho.flr!um, lO} U.s. 112 (1879»; M1micipallJtiJities reply at 5 (FCC may DOt preempt stale reauJations tbat are
CODSISteDt with the Act).

13O~,Kansu comments at 4 n.3 (section 251(e) lives FCC "excluive~OD" over some~ of
Number Administration); Marylmd COmmission comments at 15; Ohio Commission comments at 12, 16.

131 New YOlk Comm.iaiae CCIID1IlfIIIIIt.~~ NAR.UC CC.'R'_IS It 12 (......., sectioIl276, which
explicitly provides1batCom.'''' rep..... sbat1 preempt ilKmsilteDtsalte requinImeD1s).

132NARUC comments It 12 (quotingCailfomiav. A.RCAIWI'icaCorp., 490 U.S. 91,101 (1989».

133 476 U.S. 335 (1986) (Lomitlna PSC). In tbat cue,the Supeme Comt held that section 220 ofthe 1934 Act,
whicJa~ theF~ to1It.~~~did DOt give the FCC authority to preempt inc:onsisteDt state
depreciation regulations for mtrastate rateDuiking purposes.

43



t'..-.I._1 C JDicWicw C .•r...-..'GIIUP'·· . ;omm11l!CWl 96-325

.,

pervasive IS to infa'that ConaNaleft DO room for ItateI to IIIpp1emeDt it.134 PacTel claims dW,
because section 251 was Cleated del'the decision ill Louisltwl PSC, Coqress was aware that, if
it WIDted section 251 to owrride section 2(b), it would have to sto 10 in an UII8IDbipous manner.
Consequentially, bc!cause Conpess did not amend section 2(b) or otherwise expessly limit its
etJect, leCtion 2(b) 1akes pncedaDee over section 251 to the exteIlt the provisions CODflict.135

Sevaal panies offer additioaal bases for finding dI8t the Loutrlalrtz PSC decision controls the
scope ofthe Commjsaon's authority under section 251.136

3. DileuliOD

83. We conclude that, in eDlCtiDasecti0Dl2S1, 252, IDd 253,c..-created a
regulatory system that differs sipificant1y from the cIuaI repJatory system it esaablisbed in the
1934 ActI31 That Act pnerally gave jurisdiction over interstate matters to the FCC and over
intrastm matters to the states. The 1996 Act alters tis framework,ancI expaads the applicability
ofboth Dationalmles to historieal1y in1rutate__, IDd state rules to historically interstate
issues.1JI Indeed, many provisions ofthe 1996 Act are designed to open te1ecommuDications
markets to all potential service providers, without c:tist:inction between interstate anciintrastate
services.

JM Maryllod Commjssjon commlll1S at 17-18 (citing Fidelity~ andLoanJbm v. dsla C.., 4S8 U.S. 141,
IS3 (1912»; accordOhio Commission comments at 11; Oregon COmmission comments at 13; waslJinlton
CommissiOn comments at 9-10. .

JJS PacTel comments at 14-15.

131 For eumple, section 253(a) ........1bat .....D1IY esaablilb ......1ItioN reprdiDa ......... weD •.iaIruIate
matters.
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84. For the reasoDS set forth below, we hold that lClCtion 251 authorizes the FCC to
establish regulations reaardiDa both interstate and intrastate aspects of intercoDDeCtiOD, services,
and access to unbundled elemcmta. We also hold that the regulatious the Commission establishes
pursuant to section 251are binding upon states and C8Iriers and section 2(b) does DOt limit the
Commission's authority to establish regulations IOvemiDa~matters punuaDt to section
251. Similarly, we find that the stata' authority purIU8IIt to section 252 also exteDds to both
interstate and intrastate matters. Although we recognize that these sectiODS do not contain an
explicit grant of intruCate authority to the CommiRkm or of iDta'Itate.authority to the states, we
nonetheless :find that this interpretation is the only ntaSODIble way to reconcile the val'iQUS
provisions ofsections 251 and 252, and the statute IS a whole. As we indicated in the NPRM, it
would make little sense in terms ofeconomics or tedmology to distinguish between interstate
and intrastate components for purposes ofsectiODS 251 aDd 252.139

85. We view sections 25I and 252 as creating parallel jmisdiction for the FCC and the
states. These sections require the FCC to establish implementing rules to govern
intercoooection, resale ofservices, access to unbundled network elemeats, and other matters, and
direct the states to follow the Act and those rules ill arhitlatina and approviag .-bitrated
agreements uncia'sections 251 aDd 252. Amona other things, the fact that the Commission is
required to assume,the state c:ommission's respoDSibili1:ies ifthe state commission fails to carry
out its section 252 feIPOnsibilitiesl40 gives rise to the inevitable inference that both the scates and
the FCC are to address the same matters through their parallel jurisdiction over both interstate
and intrastate matters under sections 251 and 252. .

86. The only other possible intapretations would be that: (1) sections 251 and 252
address only interstate aspects ofinterconnection, services, and access to unbundled elements;
(2) the provisioDS address only the intrastate aspects ofthose issues; or (3) the FCC's role is to
establish rules for interstate aspects, and the states' role is to arbitrate and approve apeements on
intrastate aspects. As explained below, none ofthese intaptetations withstands examination.
Accordingly, we conclude that sections 251 and 252 address both interstate and intrastate aspects
ofinterconnection services and access to unbundled elements.

87. Some parties have srguedtbat our authority under section 251 is limited by section
2(b). Ordinarily, in light of section 2(b), we would interpret a provision ofthe Communications
Act as addressing only the interstate jurisdiction unless the provision (as well as section 2(b)
itself) provided otherwise. That interpretation is contradicted in this case, however, by strong
evidence in the statute that the local competition provisions of the 1996 Act are directed to both

139 We believe that this iIlterpretation is the most reuoaable one ill I!Jbt ofour expee:t8tion that~ IIDd
~et offerings by relecommunicatioDs carriers will diminish or eJiiDiDare the s~;f'L-_-ofiDterstate-intr8sblte
Ciistinetious. apu.-

140 S. 47 U.S.C. § 252(eX5).
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intrastate and interstate mattets. For example, secdon 2S1(c)(2), the iDt:ercoDDeCtion
requirement, requires LEes to provide intercoDDection "for the transmission and routing of
telephoM exchtmge l.mce aDd CDtdump access."HI Because telephone exchange service is a
local, intrastate service, section 251(c)(2) pIaialy 8ddIeIIes iDtlufate service, but it also
addtesses interstate exchange ICCISS. In addition, we DOte tbat in section 253," the statute
explicitly authorizes the CommiJsion to preempt intrIItIte and interstate baniers to entry.J42

88. MOle gemnIIy, ifthele sections are reed to address only interstate services, the grant
ofsubstantial l'eSpOB"biIities to the statesundet IICtioa 252 is iJleoDFuous. A statute designed
to develop a 1ItltIo1ltl1 policy fnanewodc to promote 10cIl competition C8IJDOt~Iy be read
to reduce significantly the FCC.tniditiODal jurisdiction. over intetstIte matters by delegating
enforcement responsibilities to the smtes, unless CoDarea intmcIed also to implement its
national policies by enhancing our authority to encompass ruJemaldng authority over intrastate
interconnection matters.14]

89. Some parties arpe that section 251~ solely iIltrIstate matters. We do not .
find this argument penuaive.·.... Under tis DII'I'OW view, section 2S l(c)(6) requir:iDg incumbent
LEes to ofter physical collOClll:ioJl would apply oaly to equipment used for intraitate 1el'Yices,
while DeW entrants would be limited to the use ofvirbM1 collocation for equipment used in the
provision ofintersta1e services, pursuant to the decision. in BellAtltmtiC.J4' Such an
interpretation would force new eatrants to '* ditJerent~ ofcollocation based on the

. jurisdictional nature of the traffic involved, and would thereby greatly'increase new entrants'
costs. Moreover, such an interpretation would fail to Jive effect to Congress's intent in enacting
section 251(c)(6) to reverse the result reached in Bell Atlantic.J46

141 47 U.S.C. § 251(cX2).

142 47 U.S.C. § 253(8).

1431be 1eIis1adve historY is !'flP1ete with ........ iDdimia&...1bIt~__ to address ildraIIte local
excbqe CCIIDpItitioa. Par."NICe, S•••LoU'" tbIC 1il1lldlfrWiq l«:lI1 and!OlJl......,.,

=..~ access IDdIOUDd~policY..lie _~ ...- 141~ lee. S1906 (June 7,
1995) ~sadded). ~I. n2ldw~DOtedibat"""doWD1be__oflot:ilJ"'tlllgtlbltmt:e
and Ie~y,__ COIIlJ'.UIer IOftwR entry into any busiDesl1hey want to act in.- 142 CoDa; Rec.
H1l51 (Feb. I, 1996)(empu.illiClded). .

144 See. e.g., New :York Cmnniuim 0ClIDI!WItI at 5-8.

145 BellAtktntic Tekphone~ v. FCC, 24 F3d 1441 (D.C. Cir. 1994) (BellAt14IIIic)~ tbIt the
Commission did DOt have authOrity to require physical coUoc8tiGD for the JII'OVIIioa of iatenbde .-vICeS).

146 The~ in tbe Hause biD wbich closely matches the ....... tbIt II'J*I:'I in IICdon 251(c){6>, notlld that
a provision~~ysical collocltioa WIIn~ "becauIe a receDt court decision indicIteS1bat tbe.
COmmission l8cks • under the Communications Act to order physical coUocation.- H.R. Rep. No. 204, pt. I,
l04th Cong., 1st Sess., at 3 (1995).
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90. Another factor that mates clear that sections 251 amd 252 did not address exclusively
intrastate matters is the provision in section 251(a), "ContbnJed EDforccmeDt ofExcbange
Access and lntercoJmection Requirements." That aectioD provides that BOCs must follow the
Commission's "equallCCelS lad DODdiJcrimjDatmy iDta'comlectioD restrictions (including
receipt ofcompeasation)" UDtil they are expUcitly~ by Ccwmission regulations after
the date ofenactment ofthe 1996 Act. This provision refers to existi:Dg Commission rules
goveming intastate matters, and thaefore it contradicts the 8rJlIIDeDt that section 2S1 addresses
intrastate matters exclusively.

91. Nor does the savings clause ofsection 2S1(i) require US to conclude that sections 251
and 252 address only in1rastBte issues. Section 251(i) provides that "[n]otbiDa in this section
shall be construed to limit or otherwise affect the Commission's authority under section 201."
This subsection merely aftirms that the Commission's preexistiDg authority under section 201
continues to apply for purely interstate activities. It does not act IS a limitation on the agency's
authority under section 2S1.

92. As to the third possible interpretation, the FCC's role is to establish rules for only the
interstate aspects ofinterconnection, and the states' role is to arbitrate and approve only the
intrastate aspects of interconnection agreements. No commenters support this position, and we
find that it would be inconsistent with the 1996 Act to read into sections 251 and 252 such a
distinction. The statute explicitly contemplates that the states are to cOmply with the
Commission's rules, and the Commission is required to assume the staSe commission's
responsibilities ifthe state commission fails to act to carry out its section 252 responsibilities.147

Thus, we believe the only logical conclusion is that the Commission and the states have parallel .
jurisdiction. We conclude, therefore, that these sections can only logically be read to address
both interstate and intrastate aspects ofintercoDnection, services, and access to unbundled
network elements, and thus to grant the Commission authority to establish regulations under 251,
binding on both carriers and states, for bothin~ and intrastate aspects.

93. Section 2(b) of the Act does not require a different conclusion. Section 2(b) provides
that, except as provided in.certain enumerated sections not including sections 251 and 252,
"nothing in [the 1934] Act sba1l be coDStrued to apply or to give to the Commissionjurisdiction
with respect to ... cbaraes, classifications, practices, services, facilities, or regulations for or in
connection with intrastate communication service by wire or radio ofany carrier ...".141 As
stated above, however, we have found that sections 251 and 252 do apply to "charges,
classifications, practices, services, facilities, or regulations for or in connection with intrastate

147 47 U.S.C. § 2S2(eXS).

'41 47 U.S.C. § lS2(b).
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communication service."149 In en.mng sections 251 aDd 252 after section 2(b), aDd squarely
addressiDg therein the issue of iDterItate.and iDtI_jurisdiction, we find that Conpess.
intended for sections 251 IDd 252 to 1Ike precedeDce over any coutIll)' impHe:ations bIsed on
section 2(b).150 We note also, that in enactma· the 1996 Act, tbae Be other instaDc:es where
Congress iDdisputably gave the Commission intrI-.ejurisdiction without IIJMIICting section
2(b). For iDstance, section 2Sl(e)(l) pI'O\tideI that "[t]be eo-m~OIl sball have exclusive
jurisdiction over those portions ofthe Nold1.America NumberiDI Plan that pertain to the United
States."151 Section 253 di!ects die FCC to preempt..repJldoDs dIRt probibit 1be IbUity to
provide intrastate services. Section 276(b) directs the Commission to "establish a per call
compensation plan to ensure that payphone service providelS are fairly compensated for each and
ovay completed in1rutate IDd iJmntIte call."152 SocIion 276(d) providestbat "[t]o the extent
that any State n=quirements., ipcnnsistent with the e-mussion'. regu1atious, the
Commjuion's mgaIations on such mattenrsbaJl preIIDpt such Stile requUements."19 NODe of
these provisions is specifically .eKeepted from section 2(b), yet all ofthem expIicidy live the
FCC jurisdiction over in1rutate matters. Thus, we beHe¥e tbIt the lack 01an explicit exception
in section 2(b) should not be read to require an interpretation that the CommiIIioD's jurisdiction
under sections 2SI and 252 is limited to interstate services. A contrary holding would nullify
several explicit grants ofauthority to the FCC, noted above, and would reDder pIl1S oftho statute
meaningless.lsc

94. Some parties fiDd·sipificance in the fact that earlier drafts olthe legislation would
have amended section 2(b) to make an exception for Part IT ofntle D, "Utc1udiDg section 251, but
the enacted version did not iDelude that exception. These parties argue that this chaDae in
drafting demonstrates an in1eDtion by Conpess thattbe limi1ations ofsection 2(b) remain fully in
force with regard to sections 251 and 252. We find this argument 11DJ'efSU8Sive.

95. Parties that attach sipificance to the __08 ofthe proposed amendment ofsecUoa
. 2(b) rely on a rule ofstatutory construction providiDg that, when a provision in a prior draft is

1·47 U.S.C. § lS2(b).

150 s., e.g., Mortll. v. n.u WtJrlilAlribIa. hrc., 504 u.s. 374~~992) rit. aCOID'R~of.....,.
COIISU'DCtiJIl tbltdle1pIC!iIq~.......->; lee _0 2 J. ~S1Il1J1.y~ § 2234 (6dt
eel.) (wbIn ameDded iDcl ori&iDa1....ofall1l1Ule cannot be bIaDaDiMd. 1M..~ ahciIIdarevIiJ u
die latest decllll'ltion ofIePsJldve riI); AIMI'icDn Air/ina, 1IIc. v. 1lJutIis .1ntJIIstria. Inc., 494F.2d 196, 200 (2Dd
Cir.1974).

151 47 U.S.C. § 251 (eXl).

152 47 U.S.C. § 276(b).

153 47 U.S.C. § 276(d).

154 &e Sprint comments at 7.
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altered. in the fiDalleaislatioD, Conaress inteaded a cMnae from the prior version. This rule of
statutory construction has been rejected, however, whencbenr' from ODe draft to another are
not expIained.l55 In this iDstance, the only statement from CoJqpeu~ the mening of the
omission ofthe section 2(b) ameadment appears in the Joint B1r.pJaDItory Statement ofthe
Conference ~rt. AccordiDa to the Joint BxpIaIuItory Statement, all differeaces between~
SeDate Bill, the House AmeDc:Imem, and the substitute re&'W in confaeace are noted therein
"except for clerical corrections, couformiDg chanpsllllde DeOI8III')' by agreements reached by
the conferees, and minor drafting and clerical chaDges."156 Because the Joint Explanatory
Statement did not address the removal ofthe section 2(b) ameudment from the final bill, the
logical inference is that Conpess.reprded the chaqe u an iDcoDIeque:Dtia modification rather
than a significant alteration. Moreover, it.-us implausible that, by selecting tbc fiDal versiOD,
Congress intended a radical alteration oftile Commission's authority UDder section 251, given the
total lack oflegislative history to that effect. We coeclude that elimjnation ofthe proposed
amendment ofsection 2(b) was a DODSUbstantive chIoae because, as AT&T contends, such
amendment was nmecessazy in light of the grants ofauthority under sections 25 I and 252, and
would have had no practical e1fect.157

96. Some parties have argued that, to the extcDt that sectioDs 251and 252 address
intrastate matters, the Commission's ruJemaJdng authority under those sections is limited to those
instances where Commission action repnting iDtrasta&c matters is specifically mandlted, such as
number administration. We diJaaree. 'I'hae is DO IaDpage limitiDg the Commission's authority
to establish rules under section 251. To the CODtr:lly, section 251(d)(1) affirmatively requires
Commission rules, sWing that "the Commission IhDIl complete all actions uecessary to
implement the requirements of tills section."151 Pursuant to sectioDs 4(i), 201(b), and 303(r) of
the Act, the Commission generally has rulemakina authority to implement all provisions oftile
Commuoications Act Comts have held that the CommissiOD, pursuant to its general ruJemaking
authority, has "expansive" rather than limited powas. l59 Further, where CoDgress has expressly
dele~ to the Commission rulemaldng responsibility with respect to a particular matter, such
delegation constitutes "something more than the normal grant ofauthority permitting an agency

155 Meod9«1Jv. Tillq, 490 U.S. 714, 723 (l989);RartelIiv. W....., 782F.2d 17,23 (2dCir. 1986);Dnmmrond
Coal'l1. Watt, 735 F.2Cl 469, 474 (11th Cir. 1984).

156 Joint ExpIaDatory StatemeDt at 113.

157 AT&T reply at4 n.S.

151 47 U.S.C. § 251(<1)(1) (emphasis added).

159 Nationo/ Brot1IJc4rtingCo. '11. Unit«lStI1la, 319 U.s. 190,219 (1943);,. '*0 Fedtlral COJItIInI1ficotions
Commission v. NatiOi7O/ Citizens Commilteefor Broadcasting, 436 U.S. 775, 793 (1971).
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to JDlke ordinary rules and·replltions ..."." Indeed, to..tbeIe provisiOllS otherwise would
nepte the requirement that states a:asure that arbiu.ed .....ents are cousistent with the
Commission's rules. Thus, the explicit ruJemaIdDa requiftHDeats poiDted out by some ofthe
parties is best rdd IS aMna the Conm-Oll mmejurilldiction thin USUIl, not less. We believe
that the delegation ofauthority set forth in section 2S1(d)(1) is "expansive" 8Bd not limited. We
therefore !eject assertions that the CommiIsioD bas a&tbority to establish repIItiOJIS reprding
intrastate matters only with respect to certain provisions ofsection 2S1, such IS number
administration.

97. Moreover, the Court illLouistllna PSC does not suaest a diffeJent result The
reasoIling in LouIsitmll PSC applies to the dual reauI*orY system ofthe 1934 Act. As set forth
above, however, in sections 2S1-2S3, Congress amended the dual~ system that the
Court addressed in Louistanll PSC. As aresult, preemption in this cue is sovemed by the usual
rule, also recogniJJed·inLoutsItDttl PSC, that an apacy, 8CtiDgwithin the scope ofits delegated
authority, may preempt iIlcoDsistent state reauJation. I• 1 As discuued above, Congress here bas
eXpl~ an intent that our rules apply to intrastate interconnection, services, and access to
network elements. Therefore, Louisiana PSC does not foreclose OlD' adoption ofregulations
under section 251 to govern intrastate matters.

98. PBl'ties have railed adler argumeats S1IIPICiDg that the Commission Jacks autborlty
. over intrastate matters. We are DOt persuaded bytbe·arpment tbII: sections 2S6(c) and 261, as

well as section 601(c) ofthe 1996 Act, evince an inIeDt by Congress to p.resene states' exclusive
authority over intrastate matters. In fact, section 261 supports the findinJ tbattbe Commission
may establish reauJations·repding intrastate·aspects of intercoDnection, services and access to
unbundled elements that the states may not su.persme. Section 261(b) generally permits states to
enforce regulations pNSCribed prior to the da1e ofeuactment ofthe 1996 Act, and to pNSCribe
reaulatioDS after such date, ifsuch regulations are not iIlcoDsistent with the provisions ofPart n
ofTide n.IQ Section 261(c) specijically provides that IlOtmng in Part nofTide n"precludes a
State from imposing requirements on a telecommunications carrier for intrastate services that are
necessmy to further competition in the provision oftelephone exchange service or exchange
access, as long as the State's requirements are not inconsistent with this part or the Commission's
regulations to implement thispart."J63 We conclude that state access and iDtereoDDeCtion
obligations referenced in section 251(dX3) fall within the scope ofsection 261(c). Section

Ito Frdtzniv. FCC,49 F3d 904, 909 (2d Cir. 1995) (cite omitled);,. abo Kayv. FCC, 443 F.2d 638, 640 (D.C.Cir.
1970). .

161 LoIIisiIInIJ PSC, 476 U.S. at 368.

162 47 U.S.C. § 261(b).

162 47 U.S.C. § 261(c) (emp~Idded).
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