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261(c), as the more specific provision, contmls over section 261(b) for matters that fall within its
scope.IM We note, too, that secti0ll261(c) eIlCOIIlpllleS all state requirements. It is not limited
to requirements that were prescribed prior to the enactmeIlt of the 1996 Act. By providing that
state requirements for intrastat, services must be CODIiJeent with the Commitsion's regulatiOIlS,
section 261(c) buttresses our COIlClusioIl that the CommissiOll may establish regulations
regarding intrastate aspects ofintercomlectioll, services, and ICCeISto UIlbundled elements.

99. SecUOIl601 oft1le·l996 Act and section 256 also are CODSistcllt with our COIlClusiOll.
Section 601(c) ofthe 1996 Act provides that the Act and itsamelldments "sbaIlllOt be construed
to modify, impair, or supersede Federal, State, or local Jaw UDlIIS expreesly 10 provided in such
Act or amendments."I6S Weconchide that sectiOll251(d)(1), wbich requites the CommissiOll to
"establish regulations to implement the requirements oftbis seedOD,,,1t6 and section 261(c), were
expressly intended to modify federal and state law and jurisdictioll81 authority.

100. SeetioIl256, entitled "Coordination for IIltercomJectivity," bas DO direct bearing on
the issue oftile Commission's authority under secb0ll2SI, because it provides only that
"[n]othing in this uction shaJl be construed as expanding or limiting any authority that the
Commission may have under Jaw in effect before the date ofenactment ofthe
TelecommUnications Act of 1996."167 That provision is relevant, however, as a con1rUt to
section 251, which does not contain a similar statement that the scope ofthe Commission's
authority is unchanged by secUOIl 25,1.161 •

101. We further coDCIude that the Commission's regulations under section 251 are
binding on the states,·even with respect to intrastate issues. SectiOll 252 provides that the
agreements state commissiollS arbitrate must comply with the Commission's regulations
established pursuant to section 251. In additioll,.section 253 requires the Commission to preempt
state or local regulatiollS or requirements that "prohibit or have the effect ofprohibiting the
ability ofany entity to provide any interstate or intrastate telecommunications service."169 As

164 Morton v. Mancari, 417 U.S. S3S, SSo-SI (1974).

165 47 U.S.C. § 601(c)(I).

166 47 U.S.C. § 2S1(d)(I).

167 47 U.S.C. § 2S6(c) (emphasis Idded).

161 Russello \I. United States, 464 U.S. 16,23 (1983); Crt1tM:r \I.I'*"ttIJ 1lIwInMe&rvice, 64 F.3d 1406, 1412 (9th
Cir. 1995) (whereCon~ includes a~ in one section ofstllUte but omits it in lIlOtber section ofthe SlIDe
Act, it should not be implied where it is excluded). .
169 47 U.S.C. § 2S3(8).

SI



96-325

discuuedabove, section 26I(c) provides further support for the CODClusion that states are bound
by the regulations the Commission establishes under section 251.

1m. We m..- with claims that iection 25I(clX3) "ll'IDdfatbers" existma state
regulations that are CODIistalt with the 1996 Act, aDd that such IIiIte rep}ations need DOt comply
with the Commiuion's implemeDtiDa replatioDs. SecdaD 251(dX3) oDlyspecifies tbat the
Commission may not preclude enfon:ement ofstate access and intercoDnection requirements that
are coDSistent with section 251, aDd that do not ......iaUy pmreI!lt implementation ofthe
requirements ofIeCtion 251 or thepurposes ofPartn ofTltle n. In this Report and Order, we set
forth only such rules that we believe are necessary to iDlfielMDt fblly section 251 and the
purposes ofPart nofTide n. Thus, state regulatioDs 1lIat are inconsistent with our rules may
"substantially prevent implementation ofthe requilemads ofthis section and the purposes of
[part nofTitle ll]."I70

103. We are not persuaded by arpments that, because other provisions ofthe 1996 Act
~ca1ly require states to comply with the CcamissiOll'S replations, the abseDce ofsuch
requirement in sectiOll251(clX3) indiCl8teS that Conp- did DOt intend such compliance.
Section 251(dX3) permits .-es to prescribe aDd to eDfcne ICCC8S aacl'iatcrcoDnection
requirements only to the extmt that such requhemeats "are CODSisteJ:It widl the requirements" of
section 251 171 and do DOt "substantially prevent implcmaltation" of the requirements ofsection
251 and the purposes ofPart nofTide n.l72 The Commimon. is required to estabHsh regulations
to "implement the requirements ofthe sectiOn."I73 Therefore, in ordeito be consistent with the
requirements ofsection 251 and not "substantially prevent" imp1emeDtation ofsection 251 or
Part nofTitle n, state requimnents must be consistent With the FCC's implementing
regulations.174

D. Commiuion's LepI Authority and the Adoptio. 01Natio...Pricing

1. . Background

Rules

170 47 U.S.C. § 251(dX3Xc).

171 47 U.S.C. § 2S1(d)(3)(B).

an 47 U.S.C. § 2S1(d)(3XC).

173 47 U.S.C. § 2S1(d)(1).

174 We recognize that, in some iDstances, whether~ stIte requinlmems are consisteDt with the CoDunissiOll'S
rules may need to be considered on a case-by-eue bais.
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104. In the NPRM, we sought comment on our te:IltItiwCODtlusiontbat sectioDs
251(c)(2), (eX3), and (c)(6) establish the Commission's lepl authority under section 251(d) to
adopt prieiDg rules to eusure·that the I'8teS, tams, ad CCDditioDs for inten:oaDection, access to
unbundled network elements, aad collocation are just, l'IIIODIIhle, and non4iscriminato.115 We
also sought comment on olD'tentative conclusion that sections 25I(b)(5) IDd 251(c)(4) establish
oW' authority to define "wholesale rates" for purposes ofresale, and "reciprocal compensation
arrangements" for purposes of1rBDsport and1mniutionof1eJecommUDications services.I'" In
addition, we asked patties to commcat on our tcatative conclusion that the Cammiuion's
statutory duty to implement the pricing requiremeDts ofsection 251, • elaborated in section 252,
requires that we establish pricing niles iDteapeti.aa aDd fiJrther nphiniDl the provisions of
section 252(d). The states would then apply these rules in estabIisbiDa rates put'SWIDt to
arbitrations and in reviewing DOC statements ofgcDetaIIy available 1r:rms ad CODditiODS. I77

105. We further sought comment on our tatative conclusion that DItional pricing rules
would likely reduce or eliminate inconsistent state regulatory requirement$, increase the
predictability ofrates, and facili1ate negotiation, arbitration, and review ofag:reemems between
incumbent LECs and competitive providers.111 We aJJo sought comment on the poteDtial
consequences ofthe Commission not establishing specifie pricing rules.179

2. Comments

106. LegalAuthority. The Department ofJustice, GSAIDoD, "many potential new
entrants, and a few state commissions maintain that the Act gives the ConmUnion a critical role
in establishing natiODll prieing nUes to eosure that the rates for iDte.rcoDnection, access to
unbundled network elements, and collocation are just, reasonable, and nondiscriminato.110

They contend that section 251(d)(l) specifically directs the Commission, without limitation, to

\75 NPRM at para. 117.

\76 Id. at 118. ,.

\77 Id. at para. 118.

\71 Id. at para. 119.

\79 Id

\10 s., e.g., DoJ COIDID8ltS at 24-25· GSAIDoD comm_ at 8, reply It ,. Teleport c:cmmears at 44; ALl'S
comments at 33; GST comments at 25-26; Hypericm commems at 19"; ACSI comments at 53, reply at 18-191 MFS
comments at 49; MCI commeats at 59; Sprint comments at. 42j Cox COIIIIDCIltS at 22; TelCCIIDDlGIlts at 6; TIlDe
Warner commen1S at 45; WiDSaIr CCIIIUDeots at 28, "Ply at 6-J; ComCIIt np)y at 12; AT.tT reply It 5;~
Commission comments at 3; WvomibI; CommiuiOD CCIIIIIDeIlts at 27; lee al30 NCTA comments at 8-9; Texas
Public Utility CoUDSeI commenis at 15; Jones Inten:abte CCIIDII1.ts at 10-12,~ly at 10-13 (arguing tbatthe
Commission should &Kklpt MtioDa1b~~ rules)' New Jersey CUte AII'D, lit til. reply at 6-~, 11 (arguing
that the pricing rules adOpted by the ComulIssioD ShouldJ,; binding); Vmguanl reply at 4-5.

S3



96-325

i

develop priciDa rules IOvemiDI a.sport and tamiDatioD, iDta'ccwlection, the provisioniDl of
unbUDdled network eIe!MatI, "resale.111 These parties maintain that nothin& in sections 151
and.2S2 expressly precludes the Cnmmission from eabliabingpriciDg rules for the states to
apply.lIZ 1beref'ore, they .....1bIt the brOId pant ofauthority under section151(dXl) includes
authority to establish pricing ruIes.11J

107. On the otherblDd,lDOIt state COlllmiaioas, BOCs, aDd incumbent LEe trade
associations contend that nothin& in the 1996 Act specifially autbori2les the CcJmmission to
adopt pricing rules. I " A poup ofstate commissioas aDd NARUCcontand tbatthe
Commission's authority to iDIp"'t the requiremems ofsection 251 is limited to the express

• .. ..........I.a..- C .•. tba . _._1. ''"-a IJIatioDs for~_1actiVIties8S~ to .... -OIum'-aDlD t sectiDD, alAilllS pnsenvauaregL~ RlNUe
and numbering portability, cleteJwining uabuadled network elements, aDd establishing a North
American Numbering Plan Admiaistrator (NANPA) and a cost recovery mechanism for the
administrators' operations.lIS 1'.be :New York CommiaiOll ccmteDds that the 1996 Act is
unambiguous in reserviq iDtI....pricing to the __ under section 252(d), and that any
Commission reguJatioas would IppIy only to s1ates that do not act to open local JDI.Ikets to
competition and to those proviIioDI in section151 that require specific Commission rules.116
The Ohio Commission asserts dI8t lICtion 251(d)(3) explicitly provides that the Commission

III Do] comments It24-25; SpriDt em b It42; Teleport COIIIINIts It44; GST comJIIClIIU lit 25-26.

113 Do] comments at 24-25; Sprint WI pc at 42; Teleport commeats It 44; GST comments It25-26.

114 See, e.g.. W'1SCODSiD CcamiuiClll c .ts at 4; Ohio C.....ieejcya Malmentlit 36-39; FloricIa Commillion
commeats at 24-25; Colando ec-mi ' COIDIDfIdIIIt 10; PlDuyI¥laia ee.miuioa MaIm_at 10-11,26-27;
Wubiqton CommissioD COI'IQIIMtIIIt23;~1IIld Camm'" ........... It 11; South caroliDa CommiaioD
COIIIIDIDts It2; MinneIo«a Commjpjcw~ at 2-3; N.......RunI~Onmiuian CCIIIIIII-.ts It 1;
VirgiDia Commission S1:IffMIII!IWItI.~3; Mass. CcmmiMioD CC'P...... at 4i Idaho Commiuion(9_.-at
10;New York Cnmmiuiml c:omnwdI.!Ol23l~~5; Gecqia CommilllOD MIIJIIMIdIat 2-3,7; Arizona
Commiuion comments It 18; ~fflUHUIIlDia :nmmjnjm comm-.24- 28 (stItiDg that the CcamjuioD
his~ to~ llCIII-biDdiDa~ i« n 18 that would be belptbl to _);
Missouri COmmjuiOll COIDIDIIItS It~-I;Tau Cammiaion CWI....' It21; AIa_. CommiMiOll c:omments It 6,
9.22; Maine CommiIIioa, .,aI. CCP" II at 2-4; llliDois Ccwnmi!liClll f4DIIWUs at 8. 41; IDdiIDa Commiuion
COII1IDIIltS at 4-5; NewHampsbiN Cc+ • ica, et aI. NOW It 3; NAIlUC C(IIDmemIt 16-20,np~ It3-5i.PlcTel .
commeats at 13. 63; SBC C'.MU!WMS at51-53, 70-71' Be1JSoucb COIIIIHIlts It48-49,~w at 31-32; R.IIral nL
CoalitiOll COJDIDeats It24; USTA en " at 4-5; GTE CCJIIIIalts It59. reply at 3-5; SNET c:omMN1l at 28; IDS
commeDtllt 17 n.14.

lIS NARUC COIIIIDeDts at 14-15; MUle e-mission, et aI. cammeDts It2-4;..abo GtE commeats It6-7.

I"New York CommissiCllD comlMDtSat2-3;..abo Pem1sylVlDia Commission commea1S at 10-11.26-27;
Virginia Commission StaffcommeDIS .3.
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shall not preclude states from tDfoIeing or implementing 1he requirements ofsection 2S1, as long
as the state's policy is consistent with section 251.117

108. The Illinois Ccwmrission states that section 252(d) govems pricing staDdIrds for
interconnection ami network e1cmcmt cbargcs, trIDspOIt aDd termination oftramc, and wholesale
services.11I It argues that ach provision expressly establishes staDdards under which state
commissions are to determiDe prices, without refamce to any Commission rulemakiug.l. The
Illinois Commission further conteDds that in establishi". standll'ds for state commissions to
apply during arbitration under section 252(b), subsections 252(cXl) and 252(cX2) distinguish
between section 251 and the Commission's regulations prescribed thereunder, and the pricing
standards set forth in section 2S2(d), which do not mereoce any Commission JegU1ations.l90 The '
Illinois CommiS$ion infers from tbese subsections that Congress did not intend for the
Commission to exercise broId rulemaJdng authority under sections 251 and 252.1'1 Other state
commissions similarly argue that the pneral1lDgulge ofsection 251(cX2)(D) and the specific
grant ofauthority to states under section 252(d) to price interconnection elements reveal
Congress's intent to confer responsibility over pricing on the states.l92

109. National Standizrds. The Department ofJustice, the SBA, and most oftile IXCs,
CAPs, and cable companies addressing this issue agree that the Commission should establish
natioual pricing rules for imen:onDection and UDbuDd1ed elements UDder 2S2(dXl) for the
reasons stated in the NPRM.I93 Citizens Utilities, NEX1LINK., and WinStar also support the
Commission's tentative conclusion that national pricing rules should be adopted to guide the

117 Ohio Commission comments at 36-39.

III Dlino~Commission comments at 7.

119 Id

Ito Id at 8, 41.

"lId

193 ~e, e.g., Do1 «:01'1""'"It ~.26; SBA wu"•• 1t 4;.l.DDS....• cao.I'W.11.'.19-20.i S8;A:.TAT O'.'U'''1I1t .
4S; LCI comments at 3, 12; Met co·..... at 59; SpdaIrCll • .&.:2.=.5- 1; CcapTt1 CCl"""WIlIIt
19-22; Vanec1 Ittll. com"Il"" .10(JMliinntJJri,r:lela t .... ~'I. ;ALTS ClOI" 33;T~
com"Wlll at 45-46,~ It 32; H__CCPln•• It 3. 1lIIY It 5-6; ASCI '*"""*• S1-S3; .......
commems at 14; MPS con'meall ai~-54, sa 64; CIbIe a WInIIIIaa com.... at 32; Cox comlWllltllt 12 22
~ly at S, 13-16; Comcast commmtJ It 44; Co",j.Mm'Il COOPNIIIIIt 16; TCI COII!1IMIItS at 22-24 reply at i-3.'
Jones Intercable comments at 2-4, reply at 3,9; Time Warner commmtJ at 47, reply at 2, 7-9; 1ft. tIlIo vaagu,iro
reply at 3, 7-9.
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states in facilitatiDa the uegotiatioD andDi1l'ltion process.1M '1bI majority ofCOIIIUale1'

organizatiODS wge the Commission to establish unif(mn, naticmal rules aDd IIJUCl that
inconsistent and unpredictable state rules would inhibit or delay the efforts ofnew entrants to

w-.:_•• 'th ' beIIt T C,",__.a __.1-:_ .a.-=_ ability' •
OUIAW iIlterCOIIDeCtion arJ'IIIIClIPIDt WI meum ~IIIIU UIIUR1IIII5 .... to ruse
capi1aI. in the fiDaDcial marbts.1t5 Several state conmri.... alIo IUjIjiOlt the adoption of
natioDal rules. For example, tbe KeDtucIcy Commisaion COIIfIIIds that .acmal pricing rules
wouId.facilitate competitive entry,l96 and the North Dikota CommissioD upes that such natioDal
rules would provide significant assistance to those states 1bIthave not opened their local mirkets
to competitiOn.I97

110. The RBOCs, with the exception ofAmaritecl1,.-.uy oppose the adoption of
natioDll pricing rules on lepl BDd policy groUDds.I. The majority ofstates also express
opposition to national pricing rules aDd araue that ..aioo 2S1(d)(3) zeserves to the states the
details oflocal service competition.I" OtherIt*com-j·1icms Id\tocIte that the Commission
should adopt either preferred outcomes for inten:oImecticm that DIl1'IOW the rmge ofissua in
arbitration and negotiation,200 or general nonbinding guidelines that recognize the rights ofstites

1M s.e. e.g., CitizlasUtilities CCIIIIIMIdS It 15-16; NEX1UNK cammCll1lIt 24-25; WiDS1Ir COIIIIIIeIdIlt 21; lee
also CompTel commems It 19-20. .

Its s.e. e.g., Ad Hoc Teleccnlll1llUcatioas U..Committee COIIIIIItID It 3-4, 11, 29-32; SDN U... Assln
commeats It 2; CFAfCU c:gmm.... 1t 26; Competition PolicY IDItiIute commems It 9-10, reply It 10; see also me
comments It 3-5; TRACER commems It 37, reply at 6; NTIA reply It 15-16.

196 See, e.g., Kenmclcy Commission comments at 4; see also Texas Public Utility Counsel commeats at 15.

197 See, e.g., North Dakota Commission comments at 1·2.

I. See, e.,., NYNEX COIDIDIDts It 40-41; SBC c:gmments It'" SO, NDlY. 29,33; PacTe1 ..._ ~ 64,
mel 65, reply It 23.i ~1lSoutb oommentIlt 49,55, reply It 33;~~ • 59 (favarinl .
pridna lIriDCiDles mat allow incumbent LEes to recover all CGItI); lee '*0 Cjnc:inuti BeD c:munents It 20
(IU~ Ftc~~ II'JUiD& that rules should only be pMral mel for the purpose ofauidiDI stites in the
negotiationlDd arbitration process).

J" See, "g., Ohio Commiuion CQIIIIMDI'1t 39-40; Colondo ee--illioa conn IIID.28, nply It~iWyoming
CommiuJon commeats It 20, 27-29; Mjrmao«a!wply It 2-3;~ o-mi-bt CJOIIIIIWd1It 12; New York -
Comm!U!on commCll1lIt 11-12, NDlY It9-10;.~0- cam..... 7,~ly .1; INti-
ComJD!II!on 00IDIDfIIlts at 2, 21; AIiIbC......... ft·· $ MIIIDuri OIl t.l... CDPft, nl••1; Orep
Comm·UMlIl CCIIIUDtIII1IIt 30; AWII .0--"._ell? i)41; :Ntril CINIiIa0'." ria CMlm.... 1t
10; Maine Commiuioa, «111. Cl(!R...... 1t 2-3; California ecn-hcia. c:cnmed!.. 11-12,=:.11; Arizcma
Commjgjon commeatIlt 19;~.Ccnm ..iaa.... 1& ~10; W Ov~ reply It2;
New a-p.Jdn Ccmn...,•• NDIY It 2-3;~ Ca " 13;~
Commi.... ClOJDIIleIdI. It26; NAlWC........23. 24...•.lIllY It 1.2.-13;~c....~tilt25;
seellboOhio ConIualen' CoUueI cc-",wD It21, 27; MECA 0. IF •• II 39-41; ........Utilitill CQDnwnts
It 17-11,nply It 7;A~ Geaenl, «ttl. nply It 2, 7; Puerto Rico Tel QCIIDDWUIIts-6;nply It 9-10; AIIrb
Tel. Ass'n comments It2.

2llO See Washington Commissi~ comments at 2.
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to adopt their own pricing st8Dd8Ids.201 For instaDce, the Illinois Commission contends that, if
the Commission finds that it has authority to establish pricing ndes to govern the states, it could
determine that rates for interconnection and unbundled Mtwork elements are to be baaed upon
forward-looking costs rather than historical costs, and leave all other details to the states. In
addition, the Dlinois Commission aques that any priciDa staDdards dIRt the Commission
prescribes should be focuaecl narrowly on those SClI'Yices 8ddreIIed in section 252(d).202 The
Iowa Commission maintains that the Cc,munissioD's rules may be explicit only to tbeexteDt that
they prohibit state policies that lie inooesistent with IeCtion 2S1.203 Some iDcumbeDt LEC trade
associations sugaest that the Commission adopt 0DIy bI08d guideliMB 8Dd minimum priciDg
requirements.* NADO, Joint Coasumer Advocates, aDd the R.ural Tel. COIlitiOD oppose the
adoption ofany natioual priciDg rules on the &fOund that such a reaime would not allow for
flexibility and innovation.20S The Rural Tel. Coalition further asserts that ifthe Commission
insists on prescribing pricing stIDdards for all states, it must take into account the myriad of
different classes ofcustomers, geographic cbaracteristics, population densities, and
teehnologies.206

3. DileuJlioD

111. In adopting sections 251 IDd 252, we conclude that Congress envisioned
complementary and sipificant roles for the CommiaioD aDd the states with respect to the rates
for section.251 services, interconnection, IDd access to unbundled elemems.207 We interpret the
Commission's role under section 251 u ensuring that rites are just, re8soDable, and
nondiscriminatory: in doing so, we believe it to be witbin OW' discretion to adopt national
pricing rules in order to ensure that rates will be just, reasoDab1e, IDd nondiscriminatory. The
Commission is also responsible for ensuring that inten:onnection, collocation, access to
unbundled elements, resale services, and transport and termination oftelecommunications are

2102 See Illinois ·Commission comments It 41-43.

203 See Iowa Commission comments at S.

204 See, e.g., NECA comments It 6; USTA comments at 37; lee abo Georae WubiDpJD Urban~ comments
at 2; AlliiDce for Public Technology comments at 9-11. reply at 1; ALLT£L comments It 4-7. reply at summary.

20S See NADO, et aI. at 4.6; Joint Consumer Advocates reply at 9-10; Rural Tel. Coalition comments at 19 reply at
13-]4. '

2lI6 Rural Tel. Coalition comments at 19, reply at 14.

7IJ7 See infra, Sections vn and ym.
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re&.Clt\!!8hty available to new entrants.2llI The states' role UDder secticm 252(c) is to establish
specific ra1eS when the parties CIDIlOt agree, CODJisteDt with the regulations prescribed by the
Commission under sections 251(d)(l) aDd ~52(d).

112. While we recopize that seeliODS 201 ad 202 create a very different regulatory
regime from that envisioned by sections 25111ld 252, we obIerYe that Congress used tams in
section 251, such as the JeqUiremeIlt that rates, terms, 8DdCODditioJu be "just, le8SODIIb1e, and
nondiscrimiDator," that are very similar to languqe in secdoas 2011DCi 202. This lends
additional support for the proposition that Congress iDteDded to live US authority to adopt mles
regarding the justness and reasonableness ofmtes pursuIDt to section 251, comparable in some
respects to the authority Congress gave us pursuant to sections 201 and 202.

113. We believe tbatDaticmal pricing IUleIIIe a aitieal compoDeOt ofthe
interconnection regime set out in sectiODS 251 rm.d 252. Congress iDtencted these sections to
promote opportunities for local competition, and directed us to establish regulations to ensure
that rates under this regime would be economically efficient This, in turn, should reduce
potential entrants' capital costs, and should facilitate entry by all types ofservice providers,
including small entities.209 Further, we believe that national rules will'help states review and
arbi1rate contested agreements in a timely fasbion. From August to November and beyond, states
will be carrying the tmnendous burden ofsetdag specific naes for~onand network
elements, for resale, and for 1r8DSpOrt and terlrliDlbon wilen parties bring·these issues before
them for arbitration. As d:iscused in more detail below, we are settmi forth default proxies for
states to use ifthey are UDable to set these rates using the necessary cost studies within the
statutory time frame. After that, both we and the It8teS will need to review the level of
competition, revise our mles as necessary, and reconcile·arbitrated interconnection ammgements
to those revisions on a going-forward basis.

114. We believe that national rules should reduce the parties' uncertainty about the
outcome that may be reached by different states in their respective reauIatory PJ'O'*'dings, which
will reduce regulatory burdens for all parties includina small incumbent LEes and smaIl entities.
A national regime should also help to ensure consistent federal court decisions on review of
specific state orders under sectiOns 251 and 252.210 In addition, under the national pricing rules
that we adopt for interconnection and unbundled network elements, states will =ain the
flexibility to consider local technological, environmental, regulatory, and economic conditions.
Failure to adopt national priciDg rules, OD the other hand, could lead to widely disparate State

- For a further discussion ofspecific pricing rules, s. infra, Section VII.

- See Regulatory Flexibility Act, S U.S.C. § 601 et seq.

210 See 47 U.S.C.§ 2S2(eX6).
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policies that could delay the QODII"""D8Mn of intrJR:onNction arraqemems and otherwise
hinder the development oflOCll competition. Lack ofDItioDal mles could also provide
opportunities for incumbent LECs to inhibit or delay the interconnection efforts ofnew
competitors, and create great uncertIiDty for the iDdustry, capital markets, regulators, and courts
as to what pricing policies would be pursued by Cl8Ch oftbe iDdi~dual""fi:ustratiDg the
potential entrants' ability to raise cepital. In sum, we believe that the priciDg ofin1m:onnection,
unbundled elements, reII1e, and transport aDd tamiDatioD oftelecommuDications is important to
ensure that opportunities to compete are aVlilable to new entrants.

115. As we observed in the NPRM,211 section 251 explicitly sets forth certain
requirements teprdiDg rates for intaconnectioD, access to unbundled elements, and related
offerings. Sections 251(e)(2)1IId (eX3) mquire that iDcumbcnt LEes' "rata, terms, and
CODditions" for interconnection adunbundled network elements be "just, realODlble, and
nondiscriminator in accordance with ... the requilcmaJts ofsections 251 aDd 252."212 Section
251(e)(4) requires that incumbent LECs offer "for resale at wholeSlle rates any
telecommunications service that the carrier pmvides at retail to subscribers who are not
telecommunications carriers," without UIII'eUODIIble CODditions or limitations.213 Section
251(e)(6) provides that all LEes must provide physical collocation ofequipment, "on ratu,
terms, and conditions that are just, reasonable, and nondiscriminato."214 Section 251(b)(5)
requires that all LEes "establish reciprocal compensation 8l'I'IDpIIlents for the transport and
termination oftelecommUDicatioDS."215 Section 251(dXI) ftutber expIeSS1y directs the
Commission, without limi1ation, to "complete all actions necessmy to "implement the
requirements of [section 251]."216

116. Section 252 generally sets forth the procedures that state commissions, incumbent
LEes, and new entrants must follow to implement the requirements ofsection 251 and establish
specifie interconnection arrangements. Section 252(e)(1) provides that "in resolving by
arbitration ... any open issues and imposing conditions upon the parties to the agreement, a State

211 NPRM at para. 117.

212 47 U.S.C. §§ 251(e)(2) and (eX3) (emphasis added).

213 47 U.S.C. § 251(eX4) (emphasis added).

214 47 U.S.C. § 251(eX6) (emphasis added).

215 47 U.S.C. § 251(bX5) (emphasis added).

216 47 U.S.C. § 251(dXI).
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commission sbaIl ••. ensure that such resolution aDd coaditioDs meet the nquiremarts ofsection
251, including the regulationsprucrlbed by the Commission pumIIlIII to section 251."217

117. We ccmclude that, under sectioIl2S1(dXl), CoDp:ss pmted usbmed authority to
complete all actions necesSIIY 10 implement the requheweats ofsection 251, indudiDa actions
neceIEY 10 eJISID that rates .. iDtercomlection, ICCeII to UDbuDdIed e1emeats, ad collocation
are "just, reasonable, and DODdiJc:riminat."211 We abo deWmine that the statute....us the
authority to define reasonable "wholesale 11IteS" for parpoIOS of.-vices to be resold, 8Dd
"reciprocal compensation" for purposes oftransport and termination oftelecommunieations.219

The argument advanced by the New York Commiaion, NAl.UC, IIId o1bers that the
Commission's implementinl authority under sectiOll2S l(dXl) is limitedto'"provisiou in
section 251 that mandate specific Commission rules,..81 prescribing repla:ti0JlS for number
portability, unbundling, and resile, reads into section 2S1(dXl) 1imi1ina IaDpap that the section
does not contain. Congress did not CODfiDe the Commiaion's ruJ-telcinl authority to oaIy those
matters identified in sections 2S1(b)(2), 251(c)(4)(B), IDd 2S1(d)(2), and there is DO basis for
inferring such an implicit limitation. A nmow"'1ofsection 251(dXl), as propoaed. by the
New York Commission, NARUC, and others, would require the CommiaioD to neglect its
statutory duty to implement the provisions ofsection 2S1 and to promote rapid competitive entry
into local telephone markets.

118. We also reject the argmnents raised by several state commiaions that the laDguage
in section 252(c) indicates Conpeas's intent for1he Commission to haW Jitde or 110 authority
with respect to pricing ofinterconnection, access to unbundled elements, aDd collocation. We do
not believe that the statutory directive that state commissions establish rates according to section
252(d) mtriets our authority under section 251(dXl). S1Btes must comply with both the
statutory standards under section 252(d) and the repla:tions prescribed by the Commission
pursuant to section 251 when arbi1rating rate disputes or when reviewing BOC statements of
generally available terms. Section 252(c) enumerates tine requiremerJts that states must follow
in arbitrating issues.220 These requirements are not set forth in the alternative; rather, states must
comply with all three.

119. We further reject the argmnent that section 251(d)(3) restricts the Commission's
authority to establish national pricing regulations. Section 2S1(d)(3) provides that the
Commission shall not preclude the enforcement ofany regulation, order, or policy ofa state

217 47 U.S.C. § 252(cXI) (emphasis added).

2/1 See 47 U.S.C. §§ 25I(c)(2), (eX3), IDd (cX6).

2/9 See 47 U.S.C. §§ 2SI(bXS) and (eX4).

230 See 47 U.S.C. §§ 252(cXI}, (cX2), and (e)(3).
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commission that, inter alill, is coasisteDt with the requirements ofsection 251 and does DOt
substantially prevent imp1emeDtltion ofthe~ ofleCtion 251. 'Ibis subIection, u.
discussed in section n.c., supra, is intended to allow...to Idopt reauJationsthat are not
iDconsisteDt with the CommiIIicm's rules; it does not address state policies that are inconsistent
with the pricing roles established by the Commission.

120. We also address the impact ofour rules on small incumbent LEes. For example,
Rural Tel. Coalition argues that rigid roles, based on the properties oflarge urban LEes, cannot
blindly be applied to small and rural LECs.221 As c:liIeuI-' above, however, we believe that
states will retain sufficient flexibility under our rules to CODIider·locaI technological,
environmental, regulatory, aad economic conditions. We also DOte that section 251(f) may
provide reliefto certain small carriers.222

E. Authority to Take EDforeemeDt ActioD

1. Background

121. The Commission's implemeotation ofsection 251 must be given full effect in
arbitrated agreements and incorporated into all such apwmcmts. 1bele is judicial review ofsuch
arbitrated agreements, and one issue surely will be the Idberence ofthese agrecmCmts to our
rules. The Commission will have the opportunity to participate, upon request by a party or a
state or by submitting an amicus tiling, in the arbitration or the judicW review tbaeof. To
clarify our potential role, we consider the extent ofthe Commission's authority to review and
enforce agreements entered into pursuant to section 252. Section 252(e)(6) provides that, in "any
case in which a State commission makes a determiDation UDder this section, any party aggrieved
by such determination may bring an action in an appropriate Federal district court to determine
whether the agreement or statement meets the requirements ofsection 251 and this section."223

122. In the NPRM, we sought comment on the relationship between sections 251 and
252 and the Commission's existing authority under section 208(a), which allows any person to
file a complaint with the Commission regarding "anything done or omitted to be done by any
common carrier subject to this Act, in contravention ofthe provisions thereof..."224 We asked
whether section 208 gives the Commission authority over complaints alleging violations of
requirements set forth in sections 251 or 252. We also sought comment on the relationship

221 Rural Tel. Coalition reply at 14.

222 See 47 U.S.C. § 2S1(t).

223 47 U.S.C. § 2S2(eX6).

224 See 47 U.S.C. § 208; see also NPRM at para. 41.
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between sections 251 and 2S21Dd any otbcr appliabIe ComaIiIIioD eaforcement a4tb0rity. We
further sought CQlDt'MDt on how we might iDcreae 1be eirectivaaess ofthe Commission's
enforcement mechanisms. Specific:ally, we asked for comment on how private riahts ofaction
might be used under the Act, md the Commission's role in sperding dispute MSOlution in forums
used by private parties.

2. CODlDlents

123. The majority ofcommentem.. that the Commission's section 201 complaint
authority extends to the acts or mniesiags ofeomJDQll cariers in coauavention ofIICtioas 251
and 252.225 TCI further userts that the Commission retainllUtbority to issue declaratory rulings
pursuant to the Adniinistrative Procedure Act, 5 U.S.C. 5S4(e), aDd to initiate investiptions
pursuant to section 403 ofthe Communications Act.226 Several state commissions argue,
however, that allowing parties to file section 208 complaiDa would be iDconsistent with the
states' preeminent role under sections 251 and 252, at least in some circumstances. For example,
the New York Commission contends that, to the extent that sections 251 and 252 apply to both
interstate and intrastate services, the FCC only bas authority to hear complaints regarding
interstate communicatioDs.227 The Illinois Commission aaa1S that a section 201 nmedy would
be apPlopriate only after an aareemeut is imp1emeDted, IDd only to the extent die complaint does
not allege that the agreement violates standards set forth in sections 251 and 252.221

3. DiscuuioD

124. Consistent with our decision in Telephtme Nu1rtber PortobIUtf2' and the views of
most commenters, we conclude that parties have several options for seeki'll reliefifthey believe
that a cmier has violated the standards under section 251 or 252. Pursuant to sedion 252(e)(6),
a party aggrieved by a state commission arbitration determination under section 2S2 has the right

2ZS~_ ...... ALTSoamm..1t 7; AT&T ccameaIIlt IG-II; BeUSauIh tilt 9; CGaq»T.I......
103; Florida Commission~ It 1()'11; IDd. Cable a: TNown. Aa'n reply. 4; JoDOI1Dta'cIbIe C'4QIMIUs
at 13-14; MCI comments at 7.8; MFS comments at 8-9; Ohio Commission comments at 17; Sprint comments at 8-9;
TCI comments at 10; Tee comments at 62.

22li Tel comments at 10.

221 New Yorlc Commission reply; MIe Q/so Wyoming Commissioa comments at 15-16.

221 Dlinois Commission comments at 16-18.

22t See Number PortDbi/ity 0rdtIr.
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to bring an action in federal district court.230 Fedaal district coUl1s may choose to stay or dismiss
proceotfings brought pursuant to section 252(e)(6), and refer issues ofcompliance with the
substantive requirements ofsections 251 and 252 to the Commission under the primary
jurisdlation doctrine.231 We find, however, that federal court review is not the exclusive re.medy
regarding state determinations UDder section 252. The 1996 Act is clear wheo it intends for a
remedy to be exclusive. Forexample, section 252(eX6) povides that, ifa state commission fails
to act, as descri~ in section 252(eX5), "the proceediDl by the Commission UDder [section
252(eX5)] and any judicial review of the Commission's actions shall be the exclusive remedies
for a State commission's failure to act."232 In contrast, the luee«cUna sentence in section
252(eX6) provides that any party agri.eved by a state cmuniMiIJll determination under section
252 "may bring an action in an apptopriate Federal district court ...."233

125. The Commission also stands re8dy to provide pidance to states aDd other parties
regardiDg the statute and our rules. In addition to the jDformal CODIU1tations that we hope to
continue with state commissions, they or other pmies may at any time ... a declaratory ruling
where necessary to remove UDCCI't8inty or eliminate a controwrsy.234 Because section 251 is
critical to the development ofcompetitive local markets, we intend to act expeditiously on such
requests for declaratory rulings.

126. We further conclude that section 252(eX6) does not divest the Commission of
jurisdiction, in whole or in J*'l, over complaints that a COID1DOD carrier violated section 251 or
252 ofthe Act Section 601(cXl) ofthe 1996 Act provides that the 1996 Act "shall not be
construed to modify, impair or supersede" existing foderallaw - which includes the section 208
complaint process - "unless expnss!y so provided."23' Sections 251 and 252 do not divest the
Commission ofits section 208 complaint authority.

230 eommenters also suaest tbat die lDIUte's~ioD for federal district court review ofstIte pub!ic 1!tiJity
commission decisions ii1DccJIatIDtwflh 1be 11111 AmadIIIB, 11IIt..illlOt~ befOre 1be C4mmission
since it is 1be federal COUI1I tbat wiD. haw to determiDe the~....juriIdicdbD iDd m lUI c:ae "nIuIIfGrY
agencies are,Dot free to declare an act ofCongress UDCODSliIutfoaa.- saMtIredIIIt Corp. v. FCC, 109~ 86:3",
873 (D.C. CU'. 1987). .

231 See ReitN v. Cooper, S07 U.S. 258, 261-269g:;>;AIbret COIUI. &nI. v. NtltiOlltl1 Exchange ClII'rilr ...tv'n,
965 F.2d 1118 (D.C Cir. 1992); lee abo TCC ents at 61.

232 47 U.S.C. § 2S2(eX6) (empbaSis lidded).

233/d (emphasis added).

234 See 47 C.F.R. § 1.2 (the Commission, in ICCOl'dInce with sectioa S(d) oftbe Administrative Procedures Act, 5.
U.S.C. § SS4(e), may issue a declaratory ruling tenninatina a CCJI1tI'OV«Iy or removing uncerlainty).

235 47 U.S.C. § 601(cXl).
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127. An aggrieved perty could file a section 208 complaiDt with the Commission,
alleging that the incumbent LEe or requestiDg cmier has failed to comply with the ftlQUirements
ofsections 251 and 252, ineludiDI Commj~on rules 1heIeunder, even ifthe carrier is in
compliance with an agreemeat approved by the state commission. Altcmatively, a party could .
file a section 208 complaiDtaU.,;ng that a c:omm.on carrier is vioJaliDa the·terms ofa negotiated
or II'bitrated agreement. We plan to initiate a proceed"" to adopt expedited procedures for
resolving complaints :filed purlWlDt to section 208.

128. We note that, in acting on a section 208 complaint, we would not be directly
reviewiDg the state commissiOil'.~ but rather, our review would be strictly limited to
determining whether the common emler's actions or omiJsioDs were in contraveDtion ofthe
Communications Act.236 Thus, consistent with our past decisions in analogous contexts,237 we
conclude that a person agpieved by a state determiDa1ion UDder sections 251 aDd 252 ofthe Act
may elect to either bring an don.for federal district court review or a secti0ll208 complaint to
the Commissionapinst a common carrier. Such a person could, IS a fUrther altemative,
pursuant to section 207, file a complaint &pinst a common carrier with the Comminion or in
federal dis1rict cowt for the IeCOvay ofdamages.23I We are unlikely, in adjudicatiDg a
complaint, to examine the consistency ofa state decision with sectionS 251 and 252 ifa judicial
determination has already been made on the issues before us.239

129. Finally, we clarify, IS one commenter~:MIl that nothing in sections 251 and
252 or our implementingreplations is iateudedto limit the ability ofPersons to seek relief
under the antitrust laws, other statutes, ·or common law. In addition, in appropriate
circumstaDces, the Commisaton could iDJtitute an iDquity on its own motion, 47 U.S.C. § 403,
initiate a forfeiture proceeding, 47 U.S.C. § S03(b), initi8te a eeaae-8Dd-desis proceeding, 47
U.S.C. § 312(b), or in extreme cases, consider initiating a revocation proceeding for violators

:D6 While we wouldbaw",,- to NView.such 4PIP we we .....4IdiDLat'" ill aome
~ to impose fiDaDcIal""...~ a rAMDJDNl illdiDg pulllllDt to ...NqUinImeDts or
authorization, even ifwe sustain 1he aUejdions in 1be complaint.

231S.N~~F~NaIO!'V.AT4J;=~.:: .. 33 (~994)~penIl~ ..

=~o~~eCcDmUDa::~~~:i~=:~,:t?~.;;..
TelcOlftlfal1lictlton.s &nice, 3 FCC Red 693 f (1988) (the secdaD 208~t~ is &vaiJable to resolve any
specificDrOb~ that might II'ise repding sbared telecommunicatioDs seriice replation by a Slate that impinps
upon a federal mterest).

231 See 47 U.S.C. § 207.

23' Town ofDeerfieldv. FCC, 992 F.2d 420, 421-430 (2clCir. 1993).

2AO See MCI comments at 9.
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131. Only a few comrnmters addressed this issue, and most concurred with the tentative
conclusion that we should apply the same requiremeDts to both abi:trated agreements and DOC
statements ofgenerally available terms.243 The Illinois Commission, for example, asserts that,
"[s]ince the generally available terms could be-viewed u a bueline against which to craft
arbitrated arrangements, it is reasonable to hold both arbitrated agreements and the DOC
statements ofgenerally available terms to the same standruds."244 CompTel asserts that,
particularly ifstates require incumbent LEes to tariffthe tams aDd coDditions in agreements that
are subject to arbitration,~ will be few ifany distinctions between arbitlated agreements and
generally available terms and conditions.245

132. We hereby find that our tentative conclusion that we shoUld apply a single set of
standards to both arbitrated apeements and DOC statemeDts ofgenerally available terms is
consistent with both the text and purpose ofthe 1996 Act. DOC statements ofgenerally
available terms·are relevant where a DOC seeks to provide in-region interLATA service, and the
BOC has not negotiated or arbitrated an agreement. Therefore, such statements are to some
extent a substitute for an agreement for interconnection, services, or access to unbundled
elements. We also find DO bais in the statute for establishing c:Wferent requirements for
arbitrated agreements and BOC s:tatements o(general1y available terms. Mmeover, a single·set
ofrequirements will substantially ease the bmdens ofstate commissions and the FCC in

241 Sa 47 U.S.C. §§ 252(f) and 271(c)(2)(B).

:M2 NPRM at para. 36 (citing 47 U.S.C. I§ 252(b), (f).

243 ACTA comments at 4; Arch COIDIDeIlts at S; BellSouth oomments at 7; CompTel comments at lOS; Dlinois
Commission comments at 14; MCI comments at 7; Sprint comments at 8. .

244 Illinois Commission comments at 14.

24$ Comptel comments at 105.
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reviewing agreements and staDDents ofgenerally available terms pursuant to sectious 252 and
271.

G. States' Role in FGlteriBILoeaI CoapetlCiea U.der Seed..251 ad 2S2

133. ~ already m-aced, stites will play a critical role in pt'OIIlOtiDg local competition,
inclw:tiDg by takiDa a by role in the negotiation aad abitJath1n process. We believe the
neaotiatioDlarbitration process pursuant to section 252 is libly to proceed as follows. Initially,
the requesting carrier and incumbent LEC will seek to DeICJli* mutullly apeeable mtes, tams,
and conditions govemina the competing carrier's imercoDDectioI1 to'the incumbeDt's Detwork,
access to the incumbent's unbundled network elements, or the provision ofservices at wholesale
rates for resale by the requesting carrier. Either party may ask the relevant state commission to
mediate specific issues to facilitate 111 agreement during the negotiation process.

134. Because the new entrants objective is to obtain the services and access to :facilities
from the incumbent that the eDtl'8Dt needs to compete in the iDcumbent's market, the negotiation
process contemplated by the 1996 Act bears little lIIIIIlblInce to a typical coJBJDel'Cial
negotiation. Indeed, the en1nlDt has nothing that the incumbent needs to compete with the
entrant, aDd bas little to offer the incumbent in a JlClIC)tiItioD. ConIequently, the 1996 Act
provides that, ifthe parties fail to reach agreement on all issues, either party may seek Il'bitration
before a state commission. The state commission will arbitrate individual issues specified by the
parties, or conceivably may be asked to arbi1Iate the entize agreement.' In the event that a state
commission mustact as arbi1nltof, it will need to euure that the arbitrated agreement is
consistent with the Commission's rules. In reviewiDg arbitrated and neaotiated agreements, the
state commission may ensure that such agreements are consistent with applicable state
requirements.

135. Under the statutory scheme in sections 251 and 252,..conunissions may be
asked by parties to define specific terms and coDdidoDs govemiDg &£CeSS to unbundled elements,
interconnection, and resale ofservices beyond the rules the Commission establishes in this
Report II1d Order. Moreover, the state commissions are responsible fOf setting specific rates in
arbitrated proceedings. For example, state commissions in 111 arbitration would likely designate
the terms and conditions by which the competing carrier receives access to the incumbent's
loops. The state commission might arbi1rate a description or defiDition ofthe loop, the term for
which the carrier commits to the purchase ofrights to exclusive use ofa specific network
element, and the provisions under which the competing carrier will order loops from the
incumbent and the incumbent will provision an order. The state commission may establish
procedures that govern should the incumbent refurbish or replace the elemeat during the
agreement period, and the procedures that apply should an end user customer decide to switch
from the competing carrier back to the incumbent or a different provider. In addition, the state.
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commission will establish the rates an incumbent charges for loo~ perhaps with volume and
term discounts specified, as well as rates that camas may charge to end users.

136. State commissions will have 'similar responsibilities with respect to other unbundled
network elements such as the switch, interoffice traDSpOrt, signaJJing and databases. State
commissions may identify netwott elements to be UDbuDdled, in addition to those elements
identified by the Commission, aDd may identify 1dditi0Dll points at which iDcumbeat LEes must
provide interconnection, where teeImically feasible. StD= commissions are responsible for
determining when virtual collocation may be provided iDstead ofphysical collocatioD, pursuant
to section 2S1(c)(6). States alia will determiDe, in accorcIaDce with section 2S t (t)(t), whether
and to what extent a rural incumbent LEC is entitled to ccmtirmed aemption from the
requirements ofsection 25I(c) after a telecommunications cmier has made a bolla fide request
under section 251. Under section 251(f)(2), states will determine whether to grant petitions that '
may be filed by certain LECs for suspension or modification ofthe requirements in sections
251(b) or (c).

137. The foregoing is a representative sampling ofthe role that states will have in
steering the course ofloca1 competition. State CQIDIPiMjons will makecritical.decisioDs
concerning a host of issues involving ra1a, terms, aDd coadhioDs ofintereoDDeCtion and
unbtmdJ~g urangements, aDd exemption, suspension, or modificetion ofthe requilemelltS in
section 251. The actions taken by a state will significmtly atJect the development oflocal
competition in that state. Moreover, actions in one state are likely to iDfluence other states, and
to have a substantial impact on steps the FCC takes in developiDg a pro-competitive national
policy framework.
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m DUTY TO NEGOTIATE IN GOOD FAITH

A. Backp'ond

138. Section 2S1(cXl) ofthe statute impollS on iDcambaDt LEes the "duty to aeaotiate
in good &ith in 8CCOIdanee with section 252 the pmicallr 1emJS 8IId CODditioDs ofapeen.llm to
fulfill the duties described" in sectiODS 2S1(b) 8Dd(c), and furtber'provicles tbat "(t)he ftlCIlteStina
telecommUDicatioas cmier also has the duty to DeIOti* in good fIidl the tams ad ccmditioDs
ofsuch apeemen.ts.n246 In the NPRM, we asked perties to COIDIIImt on the extent to which the
Commission should establish national mles defining the requirements ofthe good faith
negotiation obligation.

B. Advaataps ad DiladvaDtagea oINa.'" R1I1eI

1. Comments

139. Some poteDtial DeW entIlDts and other perties UIClI't t1Iat clear D8tioDal guidelines
will prevent incumbent LECs from IbusiDg their t.rpipiaapower for the pmpose of
undermining efforts to eJinUn- blll'l'iers to competition.:M7. Some perties..usat that, in the
absence ofspecific mles, JIeIOtiations between pcneatW c:ompetiton are likely to be needlessly
proloqed and contentious.- SBA claims 1batdelay aDd other~ tactics are
particularly burdensome on small businesses.- In addi1ion, Indepaadeat Cable "
TelecommunicatioDS Assln expresses concern that states might establish guidelines that favor the
incumbent.250 Other parties agree that national rules defining some limited aspects ofgood faith·
can simplify both negotiations and dispute resolution, but nevertheless contend that the
Commission should not establish extensive or detailed rules in this area, because the facts and
tactics ofvarious negotiations will display only a few characteristics in common.251

346 47 U.S.C. § 2S1(cXl).

J4'7 See, e.g., AT&T comments at 86-81; CEDRA coaunents at 1-9; TeC comments at 7-13.

:NI See, e.g., ACSI comments at 7-11; AT&T comments at 86-88; Cente:Dnial cellular Corp. comments at 2-10; Cox
comments at 43-46; NCI'A comments at '9-63.

24t SBA comments at 8.

250 IneL Cable & Telecomm. Ass'n reply at 7.

251 See, e.g., Georgia CommissioD c:ommeots at 6; ~IVlllia CommiuioD comments at 19-20; SBA comments at
9; Sprint comments at 10-11; Attomeys General reply at 12-13.
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140. Some incumbent LEes aDd other}*ties contend tbattbeFCC need not establish
any rules regarding good faith ueaotiatiOD, because the __ builds in a remedy ofatbitration
for parties that are diMatisfied wi1l1 the nego1iation process.m They maintaiD that national rules
are inappropriate because a cJctcrmiDation ofwheth« a J*'lY has acted in good faith requires
examination ofspecific facts that will not describe a pattern across the country.253 SBC contends
that naticmal standards are inflexible, and thus will slow down the neaotiation process, and that
national rules are unnecess.y, because the 1996 Act pIOVides iDceDtives for incumbents to
negotiate.2'4 Some parties also claim that section 2S2(bX5) sets forth standards for good faith
negotiation, and that provision makes no mention ofa role for the FCC.255

2. DiseusioD

141. We conclude that establishing some national standards regarding the duty to
negotiate in good faith could help to reduce area ofdispute IIld expedite fair and successfu1
negotiations, and thereby realize Congress's gaal ofeDabling swift market entry by new
competitors. In order to address the balance ofthe incentives between the bargaining parties,
however, we believe that we should set forth some minimum requirements ofgood faith
negotiation that will guide p8I'ties aDd state commilliODS. ~ diSCUSled above, the requirements
in section 251 obligate incumbeDt LEes to provide interooDnection to competitors that seek to
reduce the incumbent's sublClibcrship aDd weaken the iDcumbent's domiDaDt position in the
market. Generally, the new amant has little to offer the incumbent. J:hus, an incumbent LEe is
likely to have scant, ifany, economic incentive to leach agreement. In addition, incumbent
LECs argue that requesting cmiers may have inceDtives to make unreasonable demands or
otherwise fail to act in good iiith.256 The fact that an iDcumbent LECbas superior blrgaining
power does not itselfdemonstrate a lack ofgood faith, or ensure that a new entrant will act in
good faith.

142. We agree with commenters that it would be futile to try to determine in advance
every possible action that might be inconsistent with the dUty to negotiate in good faith. As

252BeUSouth comments at 16-11; Texas Commission comments at 6-8; USTA comments at 8; see also District of
Columbia Commission comments at 14-17.

2S3 See, e.g., Bell At1aDtic COIDJIItIDtS at 47 (eil• .4""""'101M~'s..~ II Pliln./or
Shtring the eosll ofMIt:rowtNe1W~ wr Docket 95-157, Notice ofPropoled~FCC 96-196
(reI. Apr. 30. 1996»); Citimls Utilities comments at 6; Illinois Commission comments at 2o:2J;' Commission
comments at 21.

2S4 SBC comments at 12-IS.

255 Citizens Utilities comments at 6; SBC comments at 7, 20.

256 See e.g., Bell Atlantic coDunents at 49; U S West COIDIIla1S It40-42.
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discussed more fully below, ddlibiniug whether ..not a pa1y's CODduct is consisteat with its
statutory duty will depeDd larJely OIl the specific fIcts ofindividual negotiatious. Therefore, we
believe dJat it is appropriate to ideatify factors or practices that may be evidence offaiI1n to
negotiate in good faith, but that will Deed to be CODIidered in Jiabt ofall relevant circum"'Blas.

143. Consistent with our diIcuIaion in Section II, above, _ believe tbat the Commission
has authority to review compJaiDts aIlegiDa violatioDs ofpodfaidlneptiation pursuant to
section 208.257 Peoalties may be imposed UDCIer secticms SOl, S02 mel S03 for failme to
negotiate in good faith. In addition, we believe that ..... comPriIljc:ms have authority, umter
section 2S2(bXS), to consider allegations that a party has failed to negotiate in good faith. We
also reserve the right to amend these rules in the future as we obtain more iDfmmation regarding
negotiations under section 2S2.

C. Specific Practices tllat May CoDJtitute • FaihIre to Neaotiate in Good Faitil

1. COlIIJDeDU

144. The comm en1S included numerous IIJIP'"ons reprdiDg what might CODStitme a
violation ofthe duty to negotiate in goodfilith. Conamemas disagNe about whether requiring
another party to sign a noactisclosure agreement CODItitutes faiIme to JIeI01iate in good faith.
Some pll'ties urge the Commission to prohibit DODdisclOlUle apeemeDts altogetber,25I but other
parties assert that there may be legitimate reasons to seek nondiJclosuie.2B Some parties assert
that the Commission should only prohibit overly broad or restrictive DODdisclosure agreements,
such as agreements that cover iDfbnnation that is not COIDD:leICia1ly .-itive, or that require
withholding information from replatory agaicies.- Some potential competitors also propose
that incumbents should not be permitted to refuse to negotiate until a requesting carrier signs a
nondisclosure agreement261

;i'~1~z==:-~~~~~~~.c=t:=
that "the conduct ofgood faith neptiations is not jurisc:Iictiona severable." ld at 2371.

251 s-. e.g., LeI comments at 24; SBA comments at 9; TCI comments at 24.

25ts-. e.g., Bell Atlantic COQIIDeIIIIIt 48-49; GVNW Cf"D!D'PB .3-4; DUnoiao-nissiaa comments at 21;
Sprint comments at 11-12; USTA CClIIDIIleD1S at 8all; U S West comments at 39-40.

- s-. e.g., GST comments at 5; MFS comments at 10-14; TCC COI1lMlItlIt 9 (~ilI'oId noadiscJosure
.-nents~ 1he incumbentin.~.mI~ becau. it bu informatioa abOutDUm'" OCD)IIQies IDCI
die competitor does not have access to that same information); Teleport comments at 5-10; TexIS Commission
comments at 6-8.

261 s.. e.g., ACTA ~ents at 6-Zi:Vch MIIU!MlIIts It 9-10; mc COIIIIDeIItS It 7-8; NCTA CCBDIDflIlts at 59-63;
Teleport comments at 5-10; accord w8shiqton CcwmniM_ COIDIIlelds at 12.
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14S. Commenters IIIett that other practices COII'Ititulle a violation ofthe duty to negotiate
in good faith. For example, most commenters on this issue~ that demands that a plII'ty limit
its legal rights or teIIledies sipal a lack ofgood &ith.262 May DIW entrants also usert that
actions that have the purpose or effect ofclelayiDa or i'npeding JIIIOdatiODl c:oustitute failure to
negotiate in good faith. For example, GST _ ~ Ibould be required to respond within a
reasonable 1ime to a request 10 begin DegOtiatioDs.- SoIIlo~ a1Io claim that fajHng to
respond to a proposal or participate meaningfully and widl tbe intmtion ofreachUag .,eement
demonstrates a lack ofgood faith.264 For instance, Time Warner contends that a party may not
simply present proposals that do not iaelude critical teJm8, or that it knows IN unacceptable.265

Parties also maintain that establi6ing preconditioDs, suc:h • ftMIUhiuI recp'Ming carriers to
GOmplete IJIJ1Y!CeSsary forms before beginning negotiadoDs, should be prohibited.-

146. New CIltr8Ilts .pe that the failure ofID iDcumNnt LEe 10 provide iDfonnItion
necessary to CODCluet melDiDafid DegOtiatiODS CODSdtutIIa reftIIa1 to negodate in good faith.267

Incumbent LEes simUarly IIIelt that requesting .mers should be required to pfOVide certain
information necessary to respond totheir~. For --.pIe, U S West states that an
incumbent should be able to require a carrier that seeks intemmDecdon to disclose what it wants
to obtain, where, wb.en,1Dd for wb8t duration.- U S WestconteDds that arequesting carrier
should not be permitted to dfmand immediate unbundling or iatlercomlecti. thereby forCing the
incumbent to incur costs, while refusing to provide a proposed purchase and deployment
schedule. Some incumbent LEes advocate a "bona fide request"~ent for all

262 &e, e.g., ACfA comments It 6-7; Dlinois Commission CClIIIIIlIDts It21; SBA COIIUDeDts It 9; SpiDt COIIIIDeDts at
11; Tel COIIIIIleDts at 24; Washington Commission comments at 12.

2Q GST cOmments at S; accordACSI comments at 7-11; Ben AtIIatic com!lMlds It 49(~toscbeduIe
llegOtiations after maldDg a request demOllSCrBres bad faith); MFS comments at 10-14; Time Wamer comments at
22-23.

264 MFS comments at 10-14; Time Warner COIDIIleDts at 22-23..

265 Time Warner comments at 22.

- ALl'S COIDIIleDts It 12; AT&T CCW'.....tslt 16-1I; Cox eew •••4~Exeel CftI""'IIII at 1-9; .....
comments at 3-13; me COIDIDaIS It 7-8; MFS COIIUDtIdIltl0-14; LeI ....... at 23; NCfA MIDIIM!I1ts at 59
60; Time Warner comments at 22; WlISbiDgton Commission c:omments It 12; NTIA reply It6 D.14.

..., See. e.g., ACSI comments ~i.;.AT&T COIIUDtIdI at 16-1I; Cox ccnmen1I ..45-46; GST commalts It 6-~i _.
MFS comments at 10-14(for~ irIcuIDba'LiCa~ ...... cIoecueratiaD. to support c...._
a fe9Uest to unbundle III elemeau is teclmiclllY infeuible); C'AIIIUDents at 9 (incumbent LEes must provide cost
stucbes that underlie proposed rates); Time Warner ee.muneats It 22.

- U S West comments at 4D-42.
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..,

iJltercaNwction ioequests.- UDder sudl a JequiNlnaat, a NlII' carrier would have to: (1)
certify that it will make use oftM.mea or faciHtieI it within a specifieci poriod 1iom
the date ofthe request; (2) dacribe the purpose oltbe nquat; (3) specify peciBely what it was
recp.mn,; aDd· (4) aaree to purchIIO the requested .mea01' flcDities for a minimum time.
Other parties specifiC'Al1ly o),ject to a "bemafide~"~ For~ LCI stites
that such a rc:quiremmt would fane a cmier to..to purchIse IClVices or facilities before
prices and other terms and conditioDs have been estabIisbed.2'JO

147. Otber practices to which some MllUPI8ttII object iDdude a Ntbsal to aeaotiateany
proposed term or conditioDt or OODditioDiDlDeJotiItioa. ODe i8ue upen first IIICNDa
agreement on another issue.271 TUDe Wamer COl.... for eumpJe, that pmieI sboukt DOt be
permitted to require agreement on non-price terms before beginning to negotiate prices.272 Time
Warner a1Jo conteDds that it is a failure to negotiltein·JoocI faith to liDkDIJOtiatioDS UDder
section 252 with negotiatiOD&between parties in 8DOtber CQDteXt. Some pmieI contad that it
demonstrates a lack ofgood faith for a party to tiil to lIPPOiDt a rcprelClltative in -aodadoas
that has authority to bind the perty it repeseIltS,273 or It least authority to enter into teatative
agreements on behalfofsuch PIrtY;Z14 aDd tbIt sudl faiI.- needIeIsly doJays neaoQations.
SCBA asserts that doJays caM by failing to appoiDt lID appropiste l'C:J'l"IiclDtative are
particularly bunJeosome on small cable operators, which Jade the reaoun:es to endure protracted
negotiations and arbi1rations.275

2. Discussion

148. The Uniform Commereial Code defiDes "good faith" IS "honesty in fact in the
conduct ofthe transaction concemed.lt276 When looking at good faith, the question "is a narrow

- See, e.g., CinciDDati Bell COIDIDeDtI at 1-9; GTE COIDIIieDts at 15-17; PacTel COIDIIleIltS at 16-21; TOS COIIIIDtDtS
at 5-6; AJichonge Tel Utilitynply at 6-7.

270 Lei comments at 24; tlCCOI"d GCI reply at 3.

271 ALTS comments at 12; AT&T commenti at 16-88; BeI1Soatb CCJIIIIIIeIdS at 10-11; TIlDe WamerCOllllDellts at 22.

272 Time WlrDer comments at 26.

27J AT&T comments at 16-88; CBDRA CCJIIlIMD1S at 8.

274 MFS comments at 10-14.

27S SCBA comments at 10; IICCOrdBxoel CCl'""'M1I at 1-9; SBA C(WIIWD at I; PftJIltier reply at 6.

2'M U.C.C. f 1-201(19) (1981); .. tIlID Bla's Law~ at~~ed. 1913) (-Good faith is ID
intnlible IDd abstract~ wiIh DO tedmic:al~.or~~~ it eDCCIIIIIJIIIOS, IIDOIIJ QIIber
thiDgj, aD honest belief, the ibseDce of malice, aod the abIeace ofdeIiprD or to leek ID 1DXIIICJOIIable
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-
ODe focused on the subjective intent with which the perIOD in quation bas acted."717 Even where
there is no specific duty to neaotiate in aood faith, eenaiD priDciplesor staDdIrds ofconduct have
been held to apply.21I For eumpIe, parties may not use~ or misleptesentation in
negotiations.279 Thus, the duty to Degotiate in aoad faith, at a minimum, preve.nts partiesflom
inteDtioDalJy misleadina or coezcina parties into ..mini an.......t they would not otherwise
have made. We conclude that intcDtiODllly obstructi.Da De8Ou.tioasalao would constitute a
failure to negotiate in good faith, because it reflects a partYs unwillingness to reach qreement

149. Becansc section 252 peDDits parties to seek mediation "at any point in the
neaotiation,"210 aod also allows parties to seek ariJitndion8I early as 135 days after aD incumbent .
LEe receives a request for neaotiation UDder sectiCJIl2S2,ZlI we CODClude that Conarea
specifically coDtempllted tb&t one or DlOl'C ofthe parties may fIilto DIIotiate in aood tiith, and
created at least ODe l'CIDedy in the arbitration proceII.212 The possibility -ofarbitration itlelfwill
facilitate 1000 faith negotiation. For example, parties "UUI to avoid a legitimate 8£CUIatiOD of
breach ofthe duty ofaood faith in negotiation will work to provicletbeir DelotiatiDa atvasary
all relevant information - pven that section 2S2(bX4)(B) autborizJes the state commillion to
require the parties "to provide such information • may be lIOCCSS.-y for the State commission to
reach a decision on the uuresolved issues."213 ThIt provisioD. also states that, ifeither party "fails
unreasonably to respond on a timely basis to any NIIODIbJe NqUClSt from the State commission,
then the State commission mayproc:eed on the basis ofthe best information available to it from
whatever source derived."214 The 1ike1ibood that an arbitrator will review the positions taken by
the parties during negotiations also should ciisco1np~es from refUsing unreasonably to
provide relevant information to each other or to delay neaotiations.

advamaae ...").

m U.C.C. § 1-201 (84).

. 2'JI Steven J. Burton IIld Eric G. Andersoa, Contractw.l1 GoodFtlItIt, § 1.2.2 at 332 (1995).

2'79 ld, § 1.3.1 at 335-341.

210 47 U.S.C. § 252(a)(2).

211 47 U.S.C. § 252(bXl).

212 Section 2S2(bX4XC)~ Slate MlDmiuioas to "conclude 1be resoIutioa ofIlly UDnIOIved issues DOt later
than 9 months ifter the date on which the local exchange Cll'rier received the request under this section." 47 U.S.C.
§ 252(bX4XC).

213 47 U.S.C. § 2S2(bX4XB).

2I4ld
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150. We believe tbIt cletemijnj"l..~ a pIIty has aded in aood faith often will need
to be decided on a cue-by-clle basis by state commissirJDS or, in some insQmces the FCC, in
light ofall the fads and clmtml!ttJlCA'S~ the JIe8OtiatiODS.215 In liJbt ofthese
consideJatioas, wt set forth IOIIle uriniDQ1l st8DdInIs tIIat wiI1 offerparties JUidance in
detamiDiDg~they are ICtiDg in good faith, but leave speafic determiDations ofwhether a
party has acted in good faith to be decided by a state commission, court, or1he FCC on a case
by-case basis.

151. We find that there may·be pro-compedtive IeIIODS for pries to enter into
nondisclosure agreaeDtI. A broad rmae ofommwltels, inclucIiDg IXCI, state commissions,
and incumbent LEes, suppoltthis view. We CODC1ude that there can be DODdiJclosure
agreemeDts that would DOt 00DJtitute a violation of1be good faith~ duty, but we
caution that overly broad, restrictive, or coe!clve JKJDdilClosure JeqUireweats may well have
anticompetitive effects. We therefore will not prejudp whether a party has de:monsUatecI a
failure to negotiate in good faith by requesting another pmy to sign a IlOIIdisclosure~
or by failing to sign a nondiaclosure apeement; such demands by incumbents, however, are of
concern IDd any complaint aJleaing such tactics should be evaludld carefully. Agreements may
not,·however, preclude a party. from providina information requested by the FCC, a state
commission, or in support ofa request for arbitration UDder section 2S2(b)(2)(8).

152. We reject the geaeral contention that. request by a peaty. that another party limit its
legal remedies as part ofa negotiated~wiD in all cases ccmstitute a violation oftile duty
to negotiate in good faith. A party may voluntlrily agree to limit its lega1 rights or remedies in
order to obtain a valuable concession from another party. In some circumstances, however, a
party may violate this statutory provision by demanding that another waive its lepl rights. For
example, we agree with ALTS' contention that an incumbent LEe may not demand that the
requesting carrier attest that the agreement complies with all provisions ofthe 1996 Act, federal
regulations, and state law,· because such a demand would be at odds with the provisions of
sections 251 and 252 that are intended to foster opportunities for competition on a level playing
.field. In addition, we find that it is a~r se failure to negotiate in good faith for a party to refuse
to include in an agreement a provision that permits the agreement to be amended in the future to
take into account changes in Commission or state rules.. Refusing to permit a party to include
such a provision would be tantamount to forcing a party to waive its legal rights in the future.

153. We decline to find that other practices identified by parties constitute per se
violations ofthe duty to negotiate in good faith. Time Warner contends that we should find that

215 'Ibis is consistent wi1h arIier Commiuion decisions. s..4""""to the COIIUIIwion's Rul&r~Q
Planp Sharing the Com~Microwave Rslocation, WI' Docket 95-157, Fint Report IIld Order, FCC'"%-I9&", at
para. 20 (ret Apr. 30, 1996).

216 ALTS comments at Attachment A, IS.
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a party is not negotiating in Rood fiith UDder section 252 ifit seeb to tie resolution of issues in
that negotiation to the resolution ofother, uureJmed disputes between the pllties in another
proceMing. On its face, the hypetheticalpractice raises CODCemS. Time Warner, however, did
not present specific examples ofhow linJOng two iDdependent negotiation proceMings would
undermine good fiIith neaoQatioas. We believe that recr-mng cmiers have certain rights under
sections 251 and 252, and tbose riahts may not be deropted by an iDcumbeDt LEe demllKting
quidpro quo concessions in anodJer proceeding. P8rdes,. however, could mutually agree to link
section 252 negotiatiODS to negotiatious on a separate matter. In fact, to the extent that
concum:nt resolution ofissues could offer more poteDtiallOlutioDs or may equalize the
bargaining power between the parties, such action may be pro-competitive.217

154. We agree with pIl'ties CODteDding that IClioastbat Ire iD1alcIed to delay Degotiations
or resolution ofcIisputes are iDconsisteDt with the -.tory duty to nego1iate in good &itb..211 The
Commission will not condoIle any actioDS that are deliberately iDteiIdecI to delay competitive
entry, in contravention ofthe statute's goals. We..with SCBA that small entities seeking to
enter the market may be·particularly disadvantaged by delay. However, whether a party bas
failed to negotiate in good faith by employing lDJ.I'e8SOD&ble delaying mcti.cs must be determined
on a specific, case-by-ease basis. For example, a~may DOt n6Ie to negotiate with a
requesting telecommunications cmier, and a party may DOt condition JIeIOdation on a carrier
:first obtaining state certifi.catiOD..- A detaminatioa b&.t upon the iDteat ofa party, however, is
not susceptible to a staDdantized rule. Ifa party refiIIIS duouahout the neaotiation process to
designate a representative with authority to make binding repn:selltatiems on behalfofthe party, .
and thereby significantly delays resolution of issues, such action would constitute failure to
negotiate in good faith.290 In particular, we believe that designating a replesentative authorized to
make binding representations on behalfofa party will assist small entities and small incumbent·

217 For. eXIIIlple, III incumbeat LEe 1bIt oft'ers video.'.. ~-in8._.~:y.be. . .. ..•• . for the Jiabt to. use video.PfOII'IIIIIDiD& owned~ acable CCIIIPIID' wJUJe dae ciblO~ it . ... for~wida the
inC1iD1leat LEe. A.dlInIsiDa IIOIM 01'111 ofthe... in 1be two~ . could IXpIDd Ibi~
for reacbin, ...._ aocrwould equaIiIe the pII'ties' bIrpiniq jlOWer, because each ICIIDeIIling that die
other party CIeiires.

- See UnitedStIIIa Y. J41M1'ic1m T.L fIIId T.L Co., 524 F. s.... ]1336.• 1356 aod. DoS4 {D.D.C. 19S1);.. tlbo
Nationtll LD1HJr bIatIoru BOtIt'd Y. Kdr:r, 369 U.S. 136, 742 (1962):...-..qf1bilil8 fIIIdPolleia GoNmbtg the
AttacluMnt ofCllbk T-'evision HtlI'dwtn to Utility POles, 4l'CC"Iad 468, 412 (1989).

2IP See, ..g., ALl'S CQII\1MdS. 12·13(~ that U S W.."!dIIed to..~ UDti1 it formed its
POS~ODS J:eprding section 251, and tbIt SBC bas Ittempted to interpret and "enforce" state certific:Itioa
requuements).

- The Commission ...·NIdaecl...........ioa ill OIlIer • __ s.. ..g.'~.O[Gtou
T~ Inc., 92 FCC 2d 250,442 (1911); PIIblic NOIb, FCC Alb far c:o-a.- . the ElllbJishmeDt
of IIld AdV1SOJ'Y Committee to Negotiate PrOposed RegulatioDs, 7 FCC Rccl2370, 2372 (1 ).
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