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teclmical feasibility ofinterconnoction·or access at substantia11y simil..points. Finally, we
conclude that incumbent LECs must prove to the appropriate state commission that a particular
interconnection or access point is not teelmically feasibile.

199. We find that the 1996 Act bars consideration ofcosts in decerminina "technically
feasible" points of~ or access. In the 1996 Act, Conpess distinguished
"technical" considerations from economic concems. Section 251(f), for example, exempts
certain rural LEes from "UDduly economically burdensome" obUptions imposed by section
251(c) even where satisfaction ofsuch obligatioDS is "teelmicallyfeasible. "423 Similarly, section
254(hX2)(A) treats "technically feasible" and "economically reasonable" as separate
requirements.Q4 FiDaIly, we DOte that the House committee that COBSidered H.R. 1555 (which
wu combined with SeDate BiD S.652 to form the 1996 Act) dropped the term "economically
reasonable" from its unbnnclUDI provision. The House committee explicitly addn=ssed this
substantive change, reportiag that "this requirement could result in certain unbundled ...
elements ... not being made available."425 Thus, the deliberate and explained substantive
omission ofexplicit economic NqUirements in sectioDS 2S1(c)(2) and 2S1(c)(3) C8DDot be
undone through an interpretation that such considcndions are implicit in the teml "technically
feasible." Ofcourse, a recr-tina carrier that wishes a "technically feasible" but expensive
interconnection would, pursuant to section 252(d)(I), be required to bear the cost ofthat
interconnection, including a reasonable profit.426

200. USTA and SBC cite the Commission's 900 Service oJ'dG0427 as support for the
contention that costs must be considered in a teclmical feasibility aDalysis.42I In that order, the
Commission concluded that "(i]n defining 'technic81ly feasible,' we bBJ.aace both technical and
economicconsideratioDS with a view toward providing [900] blocking capability to consumers
without imposing undue economic burdeDS on LEes."429 Our 900 Service order, however, bas
little bearing on our interpretation of the teml "technically feasible" in the 1996 Act. As stated

G3 47 U.S.C. § 251(t)(IXA).

G4 47 U.S.C. § 254(hX2XA).

4ZS H. Rep. 104-204,71 (1995).

eM s.. 47 U.S.C. J252(dXl);.._1Ir/iYI. 8edioD VB (coacludiq that nquestiDa carriers must pay iDcumbIDt
LEes the cost of iDterCODDectiOll or unbUndling).

4'Z7 Po/icills andRrJes Concerning Interstate 900 Teleco","lIlItications Services, Report and Order, 6 FCC Red 6166,
6174 (1991) (900 Service). 1

421 USTA comments at 12 n.16; SBC reply at 16.

GIl 900 Service at 6174.

101



F...... CoDummiCltiODS Commission 96-325

above, the 1996 Act distiDpiIhes tecImical considendionsfi:om the "undue economic burdens"
CODSidered in the 900 &rvlce Older. IJ*ed, Coaaress used virtually the same
laDguage-"unduly economically burdeDsome"-in cIrawing the ctiJliDction.430 If, as SBC
contends, we are to presume that Congress was aware ofthe Commission's analysis ofthe
tedmical feasibility of900 call blockiJJa,431 the 1996 Act."..~ to Jeject that view of
teclmical feasibility. MONOVet, unlike the colts ofprovidiDg900 call blocldD&, which we
imposed largely on LEes in the 90tJ Service order, as noted above, to the extent incumbent LEes
incur costs to provide intercobriectionor access UDder sections 251(c)(2) or 251(c)(3), incmnbent
LEes may recover such costs from requesting caniers.

201. In addition to economicCODSideradons, section 2'1(c)(6) distinguishes
considerations of"space UmitMioDs" from those of"technical rasons," and thus, in general, we
believe existing space or site restrictions should not be included wiChin • technical feasibility
analysis.432 OfCOUl'lJe, UDder section 2'1(c)(6) "spICe" restrictions are expressly considered
along with "technical" CODSid«atiOftS in determitliDg whether an incumbent LEC must provide
for physical collocation. Where physical collocaticm is not practicaJ because of"space
limitations," however, incumbent LEes must provide for virtual collocation.433 Section 251 is
silent as to whether aD incumbent LBC's duty to provide for virtual collocation or other methods
ofinterconnection or access to unbundled clements is cfepeDclent on spece constraints. We
conclude, as a practical matter, that space limitations at a particu1lr network site, without any
possibility ofexpansion, may render interconnection or access at that point infeasible, technically
or otherwise. Where such expasion is possible, however, we coaclude that, in light ofthe
distinction drawn in sectkm 2'1(c)(6), site reltrictions do not repraent a "technical" obstacle.
Again, however, the requesting party would bear the cost ofany aecessaryexpension. Nor do we
belieVe the term "tecbnical," wbeJ1 inteIpreted in acconIance with its ordiIwy melDing as
referring to engineering and opsationa1 concems in the context ofsections 2'I(c)(2) and
251(c)(3),434 includes consideration ofaccounting or billing restrictions.

202. Several parties also attempt to draw a distinction between what is "feasible" under
the terms ofthe statute, and what is "possible." The words "feasible" and "possible," however,
are used synonymously. Feasible is defined as "capable ofbeing accomplished or brought about;

430 Sa 47 U.S.C. § 2S1(f)(IXA).

431 SBC NP-1Y It16 C'Pnsamab1r~wu 8WII'e of1lrls FCC deftDidoD of1lle term "teciuriAUy feIII'ble" when
Coqress Chose to use it in the 1996 Act.").

43247U.S.C. § 2S1(cX6)·

433Id

434 Sa Random House College Dicticmary It 1349 ("6. pertainJng to or CODDeCted with the mecblDic:al Or indusIrial
arts and the applied sciences").
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possible."435 The statute itselfprovides a more meaniDgtUl disdneti.on. Unlike the "technically
feasible" terminology included in sections 251(cX2) and 25I(cX3), section 251(cX6) uses the
term "practical for technical reasons" in determining the scope ofan incumbent LEC's obligation
to provide for physical collocation.436 "Practical" is defiDed u "m&Difested in practice or
action ... not theoretical or iclealtt431 or "adapted or designed fot actual use; useful," and connotes
simillrity to ordinary usage.OI Thus, it is reuonabIe to inWpret Congreu's use ofthe term
"feasible" in sections 2S1(c)(2) and 2S1(cX3) as eDCOIDpUIiDg more than what is merely
"practical" or similar to what is ordiDarily done. That is, use ofthe term "feastDle" impHes that
interconnecting or providing ICCeSS to a LEe network element may be feasible at a particular
point even ifsuch iDtercoDD.eCtion or ICCeSS requires a DOVel use 0( or iome modification to,
incumbent LEC equipment. This intspretation is c:onsisfeDt with the filet that inc1mJ.bent LEC
networks were not designed to accommodate third-party intercomIection or use ofnetwork
elements at all or even most points within the network. Ifincumbent LEes were not required, at
least to some extent, to adapt their facilities to intacomlection or use by other carriers, the
purposes ofsections 251(cX2) and 25 I (cX3) would often be frustrated. For example, Congress
intended to obligate the incumbent to accommodate the new entrant's network architecture by
requiring the incumbent to provide interconnection "for the facilities and equipment" of the new
entrant. Consistent with that in1mt, the incumbent must accept the DOvel use of, and
modification to, its network facilities to accommodate the intercoImector or to provide access to
unbundled elements.

203. We also conclude, howevert that legitimate threats to network reliability and
security must be considered in evaluating the teclmica1 feasibility ofintercoJm.Cction or access to
incumbent LEe networks. Negative network reliabiHty effects are·nccesserily contrary to a
finding oftechnical feasibility. Each carrier must be able to retain respoDSibility for the
management, control, and performance ofits oWn network. Thus, with regard to network
reliability and security, to justify a refusal to provide interconnection or access at a point
requested by another carrier, incumbent LEes must prove to the state commission, with clear and
convincing evidence, that specific and significant adverse impacts would result from the
requested intereoDDeCtion or access. The reports ofthe Commission's Network Reliability
Council discuss network reliability considerations, and establish templates that list activities that

41Sne American Heritage Colleae Dictionary 499 (1993). Web1811's Ninth New Co11eailte DictioDaIy 453 (1989).
Both "feasible" and "possible" reler to that which is "cap8ble ofbeing realized" ld at 918.

436 47 U.S.C. § 2S1(cX6) (emphasis added).

437 Webster's at 923.

431 Random House College Dictionary 1040 (rev. cd. 1984).
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need to occur when service providers coDneCt their networks pursuant to defined intereoDDeCtion
specifications or when they are attempting to clefiDe a new network interface specification.439

204. We further coacludc that succcssNl iDtercoDnection or access to an lID.bundled
clement at a particular point in a network. usiDa particular facilities, is substantial evidence that
intereoDncction or access is tldmieally feasible lit1hat point, or at subltlD1lially similar points in
networks employing substantially $mil., facilities. In compIII'iDa DetwoIb for tis purpose, the
substantial similarity ofnetwork facilities may be evidenced" for example, by their acIhcIalcc to
the same iDterfacc or protocol stBDdards. We also conclude that previous suceess1W
intereoDncction at a particular point in a network 8& a pelticula' lcvcl ofquality constitutes
substlDtial evidence that iDterc:oDaoctiOD is technically feuiblc at that point, or at substantially
simiJar points, at that level ofquality. Althoup. most parties agree with this conclusion, some
LEes contend that such coDlpll'iscms are aU but impossible because ofaUcaed variability in
network technologies, even where the ultimate services offered by seperatc networks are the
SIIDC. We believe that, iftile facilities are substantially similar, the LEes' contention is
adequately addressed.

205. FiDaUy, because sections 251(c)(2) and 25I(c)(3) impose duties upcm iDcumbcnt
LEes, we conclude that incumbent LECs must prove to the appropriate state commission that
interconnection or access at a point is not technically feasible. Incumbent LEes poSICSS the
information necessary to assess the technical feasibility ofinterco~to particular LEe
facilities. Further, incumbent LEes have a duty to make available to requesting carriers general
information indicating the location and teclmical cbarlcteristi.cs of incumbent LEC network
facilities. Without access to such information, competing carriers would be uuable to make
rational network deployment decisions and could be forced to make inefficient usc ofthcir own
and incumbent LEC facilities, with anticompetitivc effects.

206. We have con.siderod the economic impact ofour rules in this section on small
incumbent LECs. For example, the Rural Telephone Coalition argues that the Commission
should set interconnection points in a flexible manner to recognize the differences between
carriers and regions. We do not adopt the Rural Telephone Coalition's position because we
believe that, in general, the Act docs not permit incumbent LEes to deny interconnection or
access to unbundled elements for any reason other than a showing that it is not technically
feasible. We believe that this interpretation will advance the procompetitive goals ofthe statute.
We also note, however, that section 251(f) ofthe 1996 Act provides reliefto certain smaII LECs
from our regulations implcmmting section 251.

F. Technieally Feasible Points ofInterconneetioD

.." Network Relitlbility: A~ to the Nation (1993. NatioDal Enlineeriq CoDsortium); Network Relitlbility: The
Path ForwtJ1'd(l996. Internet: http://www.fcc.gov/oetIDrc).
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1. Background

207. In the NPRM, we requested comment on which points within an incumbent LEC's
network constitute "technically feasible" points for purposes ofsection 251(cX2).440 Having
defined the phrase "technically feasible" above, we now determine a minimum set oftechnically
feasible points ofinterconnection.

2. Comments

208. Incumbent LEes claim that the specific points ofinteRxmnection should either be
left to the negotiation process, or that the Commission should require interconnection only at
core points, and leave all other points to the negotiation process.44. For example, Ameritech
claims that it is only technically feasible for competitors to intetconnect at its end or tandem
offices.442 Bell Atlantic asserts that the 1rUDk- and loop-side ofthe local switch, transport
facilities, tandem facilities, and the signal transfer points (STPs) are the only technically feasible
points for interconnection.443 Potential competitors, on the other hand, argue that interconnection
is technically feasible, and should be mandated by the Commission, at numerous points in the
incumbent LEC's network.444 AT&T, for example, argues that interconnection is technically
feasible: (1) at the loopconcc:ntrator; (2) between the loop feeder element and the competitive
provider's switch; (3) between the incumbent LEe's switch and the competitive provider's
operator systems; (4) between a competitive provider's switch and a LEe's signaling A link; (5)
between a competitive provider's signaling A JiDk and In incumbent LEe's STP; (6) between a
competitive provider's dedicated transport and an incumbent LEe's office; and, (7) between
incumbent LEC and non-incumbent LEe STPS.445 MFS argues that, regardless ofthe specific

440 NPRM at paras. S6-S9.

441 s.e, e.g., USTA comments at 10-11i BeIlSoudt comm.... 1It 15-19; NYNEX c:omments at 6S ~iDts of
intercoDnection·shouJd be left to negotiation); Ameritech CCIIIlIIleDts at 13-14; PacTel comments at 21-22; OregOn
Commission comments at 25-26.

442 Ameritech comments at 13-14; Ohio Commission comments at 24.

443 Bell Atlantic comments at 20-21; Lincoln Tel. comments at S•

.... ALTS comments at 18 (iDtereoDDection Ibould be availlb.·Ie lit .yteebnicaIly~.int reaanIleu. of1he
teebnic:al fabric ofthe network lit the requested po~); MCI COIDIDCIdIIit 12-13 ~ .• feaIi6le points may be
either physical, for facilities and equipneat, or~ fOr IOftwIn and data....); iDle amer reply~ IS
(interconnection should not be limited to "core requirementS" because the statute mandates interconnection at any
technically feasible point).

44S Letter fromB~ Cox and Betsy Brady, AT&T, to Regina M. Keeney, Common Carrier Bureau, FCC, March
21, 1996, at 29-32 (AT&T March 21 Letter).
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points listed by the Commission, states should be able to expand the list oftechnically feasible
points.446

3. DiscuuioD

209. We conclude that we should identify a minimum list ofteelmically felsible points
ofinterconnection that are critical to facilitating entry by competing local service providers.
Section 251(cX2) gives competing carriers the right to deliver traffic terminating on an
incumbent LEe's networlt at any technically feasible point on that network, I'IIther than
obligating such carriers to transport traffic to less convenient or efficient intercoDnection points.
Section 251(cX2) lowers blniers to CCIIIIpetitive ea1ry for cmiers that have not deployed
ubiquitous networks by penniUing them to select the points in an incumbent LEe's networlt at
which they wish to deliver traffic. Moreover, becaUJe competiDg carriers must usually
compeusateincumbent LECs for the additional costs incuI1ed by providing interconnection,
competitors have an incentive to make economically efficient decisions about where to
interconnect.447

210. We conclude that, at a minimum, iDcumbeat LEes m.ust provide intercoImection at
the line-side ofa local switch (at, for example, the main distribution frame), the tnmk-side ofa
local switch; the tnmk inteRxmnection points for a tandem switch; and central office cross­
connect points in general. This requirement includes~ at those out-of-band
signaling transfer points necessuy to exchange traffic and access call related databases. All of
these points ofintercoDnection are used today by competing carriers, noncompeting carriers, or
LECs themselves for the exchange oftraflic, and thus we conclude that interconnection at such
points is technically feasible.

211. A varied group ofcommenters, including Bell Atlantic and AT&T, agree that
interconnection at the line-side of the switch is tecJmically feasible...... IntercoDneCtion at this
point is currently provided to some commercial mobile radio service (CMRS) carriers'"' and may
be necessary for other competitors that have their own distribution plant, but seek to interconnect
to the incumbent's switch. We also agree with numerous commenters that claim that
interconnection at the trunk-side ofa switch is tecJmically feasible and should be available upon

446 MFS comments at 14.

441 See Robert S. Pendyck aad DlDieI L. Rubinfeld, MicroeeoDomics (2Dcl eel. 1992)•

..... See, e.g., Bell Atlantic comments at 20-21; NYNEX comments It 65; BeIlSouth reply It23; AT&T Mardl21
Letter at 30.

449 AT&T comments in CC D,ocketNo. 95-185 at 6 n.6 (Mar. 4,1996).
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request.450 Interconnection at this point is currently used by competing camers to exchange
traffic with incumbent LECs. Interconnection to tandem switching facilities is also currently
used by IXCs and competing access providers, and is thus technically feasible. Finally, central
office CfOISooCOnnect points, which are dcsipeel to facilitate inlaccmncction, are natural points of
technically feasible intereoDnection to, for example, inteIOfIice transmission facilities. There
may be rare circumstances wheIe there are tnJe toehDical barriers to intercoJmection at the line­
or 1rUok-side ofthe switch or at cemral office etoss-coanect poiDts, howwer, the parties have not
presented us with any such circumstances. Thus, iDcumhent LEes must prove to the state
commissions that such points are not tecbnically feasible interconnection points.

212. We also note that the points ofaccess to unbuDdled elements discussed below may
also serve as points ofintercoDDection (I.e., points in the network that may serve as places where
potential competitors may wish to exchange traffic with the incumbent LEe other than for
purposes ofgaining access to unbundled elements), aadthus we incorporate those points by
referonce here. Finally, as noted abQve, we have identified a minimum list ofteclmically feasible
interconnecUon points: (1) the line-side ofa local swDch; (2) the tnJDk-side ofa local switch; (3)
the trunk interconnection points for a tan4em switch; (4) central office cross-conneet points; (5)
out-of-band sipiDg transfer points; and (6) the points ofaccess to unbundled elements. In
addition, we anticipate aad encourage parties and the states, thIouah negotiation and arbitration,
to identify additional points ofteehnically feasible interconnection. We believe that the
experience ofthe parties and the states will benefit our ongoing review ofinterconnection.

G. Just, Reasonable, and Nondiscriminatory Rates, Terms, and Conditions of
Interconnection

1. Background

213. Section 251(c)(2)(D) requires that ineumbeJlt LEes provide interconnection "on
rates, terms, and conditions that are just, reasonable, and nondiscriminatory."4'1 In the NPRM,
we sought comment on whether we should adopt national requirements governing the terms and
conditions ofproviding interconnection. We also souaht comment on bow we should determine
whether the terms and coDditions for intercoDJleCtion mangements arejuSt, reasonable,' and
nondiscritninatory, and how we should enforce such rules. In particular, we sought comment on
whether we should adopt national guidelines govemina installation, service, mainteDance, and
repair ofthe incumbent LEe's portion ofinterconnection facilities.4'2

450 See. e.g., Bell Atlantic comments at 20-21; BellSoulh reply at 23; NYNEX comments at 6S; Lincoln Tel.
comments at S.

451 47 U.S.C. §§ 2SI(cX2)(D), 2SI(cX3).

452 We discuss the rates for inteteoaDectioD below in Section vn.
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214. MCI argues that incumbent LEes should DOt be permitted to set restrictions on the
type oftraffic that can be oombiDed on a single truDk gmup UDIess signaling requirements dictate
the need forsep8mte trunk groups. Rather, MCI mpes that incumbent LEes should be required
to accept cme-way and two-way truDk groups.oW MCI also urges the Commission to~
incumbents and competitors to select one point ofinterooDnection (POI) on the other carrier's
network at which to exchanae traffic. MCI fUrther requests that this POI be the location where
the costs and responsibilities ofthe traDsporting carrier ends and the terminating carrier begins.454
NEXTLINK. argues that incumbent LECs should 0D1y be permitted to~ eamest fees ofnew
entrants ifsuch fees are required ofother incumbent LEe customers.""

215. Many incumbent LEes, state commissions, and others oppose explicit national
rules regarding stmdards for just, reasonable, and nondiscrimiDatory terms ofintercoDnection
and claim that these· issues are best resolved throughDeJOtiation and arbitration.456 Several
commenters urge the Commission to adopt a rule that 0Dly requires that terms and conditions for
intercoDnection points be nondiscrimiDato.457 BellSouth argues tbat IoDgstaoding
nondiscriminationreportiDa requirements have never teYea1ed a problem in the area of
installation, maintenance, and repair.45I Bell Atlantic contends that all arrangements provided by

453 MCI comments at 40-41.

454 UnderMers proDOSlL new eatrlllts would be CGIIIidend co-c:arrien with incumbent LBCs, IIld each carrier that
seeks to iDtereoDIleCt wit& an incumbent LEe would be I'ICIUired to desiC for eIdllocal~ ..., at least one
point of iDterconneetion (POI) on the other carrier's netwoik. A CIIrier ""-1D4R1ha ODe POI bat
Could not be~ to do so. Iaten:oDDection would result in the tamiDItioD of. competing cmier's traffic at at
least the same level ofservice~ that the incumbent LEe~ for terminatina its own traffic, without any
additional cblrge to the competing canier to obIain that level ofservice. MCI c:omments at 40-46.

455 NEX1LINK comments at 19.

457 s.. e.g.~Adantic OOIIUIJeats It3~""'"at 20-21; SBC MIIlJDIDtB at 37; OlE~IyIt 11;
CI1ifomii ;ommiasion comments at 20; . . ofColumbia Commission comments at 18-19; Ohio CoDsumers'
Counsel comments at 12.

451 BeUSouth comments It20-21;..abo Bell AtIIntic comments at 31~ intIrcoanection and
unbundled elements for new entnDts is compliaded IIld requires IDCII'e wOlk tban P.fO.VisioaiDa~ dial taDej the
Commission should not mandate that LEes provide intercoinection IIld unbundleCl elements UshIg the appropriate

108



Federal CommUDieatiolls Commission 96-325

--I

the incumbent LEC for a competitor should be mBde reciprocal, because new business buildings
or residential developments may have only facilities owned by a new en1rant Absent a
reciprocity requirement, Bell Atlantic contends that incumbent LEes could be at a competitive
disldV8Dtale in competing for those customers. Bell Atlantic also arpes that reciprocal
interconnection will put a check on potentially umealisdc unbundling requests.459

3. Dise1lllion

216. We conclude 1hat minimum national standIrds for just, reucmable, and
IlODdiscrimiDatry terms and conditioas ofintercoImection will be in the public interest and will .
provide guidance to the parties aad the states in the arbitration process and thereafter. We
believe that national standards will tend to offset the imbIlance in blrpining power between
incumbent LEes and competitors and encourage fair aareements in the marketplace between
parties by setting minimum. requirements that new entrants are guaranteed in arbitrations.
Negotiations between an incumbent and 8 new entrant differ from commercial negotiations in a
competitive market because new entrants are dependent solely on the incumbent for
interconnection.

217. Section 202(8) ofthe Act states that "[i)tsball be unlawful for any common canier
to make any Wljust or unreasonable discrimination in charges, practices, ... facilities, or services
for or in coDDeCtion with like communication service ... by any~ or device, or to make or
give any undue or unreasonable preference or advantage to any particular person.~ By
comparison, section 251(cX2) creates a duty for incumbent LEes "to provide ... any requesting
telecommunications carrier, interconnection with a LEe's network on rates, terms, and
conditions that are just, reasonable, and nondiscriminatory.1t461 The nondiscrimination
requirement in section 251(cX2) is not qualified by the "Wljust or unreasonable" language of
section 202(a). We therefore conclude that Congress did not intend that the term
"nondiscriminatory" in the 1996 Act be synonymous with "unjust and UI11'e8SOnable
discrimination" used in the 1934 Act, but rather, intended a more stringent standard.

218. Given that the incumbent LEC will be providing inten:onnection to its competitors·
pursuant to the purpose ofthe 1996 Act, the LEe bas the incentive to discrimiDate against its

iDJW1Jation, ·service.1Ild IDIiDteDMee intervals 1bat appbr to LEe cuseomen IIld services); Rural Tel. Coalition
comments at 32-33 (service intervals for small and nirIl LECs with respect to provision ofintereoDnection should
only be equal to those which the LEe achieves for itself).

459 Bell Atlantic comments at 32.

- 47 U.S.C. § 202(a).

461 47 U.S:C. § 251(c)(2)(D).
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competitors by providina them less favorable terms and conditiODS ofinterconnection than it
provides itself. PermiUina _ circumstances is inconsistent with the procompetitive purpose of
the Act. Therefore, we reject for pmposes ofsection 251, our historical inteIpretation of
"noDdiscrimiDatory," which we inteJ:Pf*d to lIleID a COIDpIrison between wbat theiacumbent
LEe provided other parties in. regulated monopoly eaviroDment We believe that the term
"nondiscriminatory," as used throughout section 251, applies to the terms and conditions an
incumbent LEe imposes on third parties as well as on itself. In any event, by providing
interconnection to a competitor in a JDIIUle1' less efficient than an incumbent LEC provides itself,
the incumbent LEe violates the duty to be "just" and "reuoDIble" under section 251(cX2)(D).
Also, iDcumbent LEes may not discriminate against parties buedupoil tile identity ofthe carrier
(i.e., whether the carrier is • CMRS provider, a CAP, or a competitive LEe). As 10111 as a carrier
meets the statutory requirements, udilcussed in this seetion, it has • right to obtain
interconnection with the incumbent LEe pursuant to section 251(c)(2).

219. We identify below specific tmms aDd CODditioas for intenxmnection in discussing
phYSical or virtual collocation (i.e., twomethocls ofintetwlmection).462 We conclude here,
however, that where a carrier requesting interemmection pursuant to section 251(0)(2) does not
carry a sufficient amount of1raflic to justify separate one-way trunks, an incumbent LEC must
accommodate two-way trnnkjna upon Nquest whIR trdmieBlly feasible. Refusing to provide
two-way tnmking would raise costs for new entnDts and create a barrier to en1ry. Thus, we
conclude that iftwo-way tnmking is technically feasible, it would no~ be just, reuoDIble, and
nondiscriminatory for the incumbent LEe to refuse to provide it

220. Finally, as discussed below,463 we reject·Bell Atlantic's sugestion that we impose
reciprocal terms and conditions on incumbent LECs and requestiDg carriers pursuant to section
251(cX2). Section 251(c)(2) does not impose on non-incumbent LEes the duty to provide
interconnection. The obliptionsofLECs that are not incumbent LECs are generally governed
by sections 251(a) and (b), not section 251(c). Also, the statute itaelfimposes different
obligations on incumbent LECs and other LECs (I.e., section 251(b) imposes obligations on all
LEes while section 251(c) obligations are imposed only on incumbent LEes). We do note,
however, that 25I(cXI) imposes upon • request:ina telecommunications carrier a duty to
negotiate the terms and CGDditions ofintereonnection agreements in good faith. We also
conclude that MCl's POI proposal, permitting interconnecting carriers, both competitors and
incumbent LECs, to designate points ofinterconnection on each other's networks, is at this time
best addressed in negotiations and arbitrations between puties.~ We believe that the record on

462 See infra. Section VI.

... See infra. Section XI.A.

464 OfCOUI'Set requesting CII'I'ien have the right to select points ofinterconnection at which to exchanae traffic with
an incumbent LEe under section 251(cX2).
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this issue is not sufficiently persuasive to justify Commission action at this time. As market
conditions evolve, we will continue to review and revise our rules as necessary.

H. IntercoDDeetioD that is Equal in QuaHty

1. Background

221. Section 251(c)(2)(C) NqlJires that the inteIcollBM1ion provided by an incumbent
LEC be "at least equal in quality to that provided by die [lDCUIDbeat LEe] to itselfor to any
subsidiary, aftj]jate, or any odler pIIty to which the carrier p:ovides inteft:onnection.tt465 In the
NPRM, we sought comment on how to determine whether intercoJmeCtion is "equal in quality."

2. Comments

222. MFS claims that the incumbent LEC sho1Ild provide 10 everyone the highest grade
service it makes available to &Dyane, including neifhboring non-competiDg LEes.- MFS also
claims that traffic exchange facilities between iDcuabent LEes and competitors should be
designed to meet at least the same technical criteria IDd..ofservice standards (e.g.,
probability ofblocking in peak hours and transmission standards) as used by the incumbent for
the inter.affice trunks used in its network.467 Other parties claim that any criteria established by
the Commission should Dot be overly detailed and cpmDtitative or microscopic."" The
Pennsylvania Commission suggests that "equal in quality" should mean interconnection that is
virtually identical to that received by the incumbent LEe itIelfor its affiliate with no noticeable
differences between the two to the end-user.- Nortel claims tbatthe definition of"equal in
quality" should recognize differences across tecbnologies.470

4f5 47 U.S.C. § 251(cX2XC).

465 MFS comments at 17 (evenif~~ service is offered to a non-e:ompetinc LEe, the incumbent LEe must
offer this service to competitors); mtennedia comments at 4.

461 MFS comments at 17.

.. See. e.g., Ameritecb comments at 17; Pelmsylvania Commission comments at 21; Ohio Consumers' Counsel
comments at 13.

"" Pennsylvania Commission comments at 21.

4'70 Nortel comments at 9.
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223. Some parties que that no national staDdIlds for "equal in quality" are necessary,
and that this determination is best left to a case-by-eue determiDation.471 OlE claims that it
should be acceptable for states to define equal in quality in tenns ofperception by the end user.472

3. Discussion

224. We conclude that the equal in quality standard ofsection 251(c)(2XC) requires an
incumbent LEC to provide iDtarcoDDcction between its network and that ofa requestiDg carrier at
a level ofquality that is at least iJ:M:IistiDpishle ftom d:wt which the incumbent provides itself, a
subsidiary, an affiliate, or any other party. We aaree with MFS that this duty requires incumbent
LECs to design intercoDnection flciHties to meet the same technical criteria and service
standards, such as probability ofblocldng in peak homs and transmission standards, that are used
within their own networks. Contrary to the view ofsome commenters, we further conclude that
the equal in quality obligation imposed by section 251(c)(2) is not limited to the quality
perceived by end users. The statutory lquage ccmtaiDs DO such limita1ion, aDd Cftating such a
limitation may allow incumbent LEes to discrimi.., apiDst compotitors in a manner
imperceptible to end users, but which still provides incumbent LECs with advantaps in the
marketplace (e.g., the imposition ofdisparate conditions botween carriers on the priciDa and
ordering ofservices).

225. We also note that section 2S1(cX2) requires~on that is "at least" equal
in quality to that enjoyed by the incumbent LEe itself., This is a minimum requirement
Monover, to the extent a CIIl'rier requests intercoDDcction ofsuperior or lesser quality than an
incumbent LEC currently provides, the incumbent LEe is oblipted to provide the requested
interconnection arrangement iftechnieally feasible. Requiring incumbent LEes to provide upon
request higher quality interconnection than they provide themselves, subsidiaries, or affiliates
will permit new entrants to compete with incumbent LECs by offering novel services that require
superior interconnection quality. We also conclude that, as long as new entrants cOmpensate
incumbent LECs for the economic cost ofthe higher quality interconnection:73 competition will
be promoted.474

411 s., ~g.• BellSouth MlDIlMllIlIt 22; USTA comlMIIts It 11; GTE connnents It 22; CitiDDs UtiJities comments
at 11;!Jabama Commission MIDJDIDts It 16; Ohio Coasumen' CowaIel con!lllf!lrts at 13 (dispute reIOIutiaD process
sbowa ultimately decide the success or failure ofquality-oriented nquinmen1S).

472 GTE commen1S at 22.

473 &e i1ifra. Section vu.

474 &e also Section VU.E. (~ion ofaccommodation ofinterconnection).
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V. ACCESS TO UNBUNDLED NETWORK ELEMENTS

A. CommilSiOD Authority to Identify UDbactled Network Elemeats

1. BackgrouDd

226. Section 251(cX3) imposes a duty on incumbent LECs to "provide, to any requesting
telecommunications carrier for the pIOvision ofa teJeeonw:nUDieatiou service, nondiscriminatory
access to network elements on an unbundled basis at my technically feasible point on rates,
terms, aad conditions that moe just,re8IODIble, and IlOIMtiscrimiDI in accordance with the
terms and conditions ofthe agreement and the requirelDelits oftbis section and sectioIl252....."
This section also requires incumbent LEes to provide these elements "in a menDer that allows
requesting carriers to combine such elements in order to provide such telecommunications
service."476

227. Section 251(dXl) provides that "the Commission shall complete all actions
necessary to establish regulations to implement the requirements of' section 251 by August 8,
1996.477 Section 251(d)(2) further provides that, "[i]n detamining wbIItnetwork elements should
be made available for purposes ofsubsection (cX3), the Commission shall consider, at a
minimum, whether (A) access to such network elements as are proprietary in nature is necessary;
and (B) the failure to provide access to such network elements woul~ impair the ability ofthe
telecommunications carrier seeking access to provide the services that it seeks to offer."471

228. In the NPRM, we sought comment on ow tentative conclusion that the 1996 Act
requires the Commission to identify network elements that incumbent LECs are required to make
available to requesting carriers on an unbundled basis under section 251(cX3).479

2. Comments

229. The majority ofparties who commented on this issue, including IXCs, potential
local competitors, the Department ofJustice, state eammissioDs, incumbent LEes, cable
interests, and NARUC, agree with our tentative conclusion that sections 251(dXl) and 251(dX2)

47S 47 U.S.C. § 2S1(cX3).

416 14.

4T1 1d. at I 251(4)(1).

4711d. at § 2S1(d)(2).

41!l NPRM at para. 77.
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obligate the Commission to ideDtify network elemeDts for purposes ofsubsection (C)(3).4IO
BellSouth, in contrast, interprets section 251(cX3) as requiring the Commission to identify
network elements only wheD a state commiasion _ failed to carry out its respoDSibilities under
section 252, and the Commission assumes those responsibilities under sectioil252(eX5).4Il

3. Discussion

230. We &ffirm om tadative CODC1UliOil in the NPRM that the 1996 Act requires the
Commission to identify network elements·tbat iJJcurnbant LBCs mllSt offer requesting carriers on
an unbundled basis under section 251(c)(3). Section 251(d.)(1) diNctI the Commission to
establish lU1esimplemcmtiDa the requireJDadB ofIeCIica 251(cX3). Further, section 2S1(d)(2)
contemplates~ pursuant to this direction, the Commiajon wiD identify unbuDdled network
elements. We conclude thatneither1he 1""8JVII'I' in...251(d), DOI'my other part ofthe
1996 Act, is reasonably susceptible to the interpmation advanced by BellSoutb that oW'
obligation to identify unbundled network elements arises only when we act under section
252(eX5).

B. Natloaal Requlrem." for Unbodied Network Elem••

1. Background

231. In the NPRM, we notedConpess's view that, when new entnmts begin providing
services in local telephone markets, it is unlikely they will own network facilities that completely
duplicate those ofincumbent LEes because of the siJDificant investment and time required to
build such facilities.412 The statutory requirenient imposed on incumbent LEes to provide access
to unbundled network elements wiD permit DeW entI'IIIts to offer competing local services by
pW'Chasing from incumbents, at cost-based prices, access to elements which they do not already
possess, unbundled from those elements that they do not need.413

232. It is possible that tbae will be sufficieot demIDd in some local telephone markets to
support the construction ofcompeting local excbaDge facilities that duplicate most or even all of

4IlI &Ie, e.g., AT&T cmmneaII at 3-16, reply at 16; MFS com..... It 36; USTA commeutllt 20-.~.~iDI
Cl)tIltMID It 21-22; cable & WII'e1eu CfJIDmeIII'.1t 17-19; AmeriIedl MI!IIMDtIIt 34' DiIIdct ofc=
('.ommigim rommenll It 21-22; ALTS c:om_ It 24-26; NCTA CM,nlfUllt 3s:46; Dol 00IIlIIM!Q!I at 8-15;
TDS cornmeal. at 5-6; TeC C()IIl1MIIb! It 11-13; Hyperion reply It S; MiDDesota Commission reply at 8; accord
GTE comments It 24; NARUC C()II11MIItS at 32.

41. BeUSouth comments at 26-30.

412 NPRM at para. 7S D.I03 citing (Joint ExpIaDatoly Statement at 148).

413 NPRM at paras. 15-76.
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the elements ofan incumbent LEe's network. In these lDIl'kets new entrants will be able to use .
unbUDdled elements 110m the ineumbent LEe to provide services until such time as they
complete the construction oftheil' own networks, and thus, DO 10DJer need to rely on the facilities
ofan incumbent to provide local exdumge aad exchap access services. It is also possible,
however, that other locallDll'kets, now and even into the future, may not e:8icientiy support
duplication ofall, or even lIODlet ofan inctImbent LEe's ticilliies. Access to unbuDdIed elements
in these markets will promote e1Bcient competition for local exdumge services because~ under

. the scheme set out in the 1996 Act, such ICCeSS will allow new entrants to enter local markets by
leasing the incumbent LECs' facilities at prices that reflect the incumbents' economies ofscale
and scope.414

233. In the NPRM, we tentatively concluded that the Commission should identify a
minimum number ofelements that incumbent LECs must make available to.reqnestina carriers
on an unbundled basis."" We furthertentativeiycoac1uded that section252(e)(3) presaves a
state's authority, during arbi1ration, to impose additional unbuDdlina NqUirements beyond those
we specify, as long as such requinlments are consistem widl the 1996 Act and our repJatioDs.­
Finally, we tentatively concluded that we baveautbority to ideDtify additional or diffem1t
unbundling requirements in the future, as we l.-n about changes in technology, the innovation
ofnew services, and the necessities ofcompetition.417

2. Comments

234. A nudority .oftbe commentas addressiDg tbis issue support our tentative coDClusion
that we should identify a minimum list ofnetwork elements that incumbent LECs must offer

... Fora turdaer dilcuuiaD.ofdie cIiffaoeDces betwem entry into locallDll'ke&8 through access to IDlbundled elemeDts
mel resale, MIS iPffra. Section V.H.

415 NPRM at para. 77.

416NPRM at~ 78 ad alOS 6\ l~ Secdca.252(.).._Ilia....~~Iob!i__........ the
~ or~of~.bet_.. iDcImbait I..EC:a .........~_iciiioasc:amen lei
iDremmaec:tiOD. services or DItWOIt eIeJDIaaI. SUbDarIInIlIa.. .(3}of dDa tee:ticIIl~y
pt'C?VicIes !bat a stare commiIaion is DOt prohibjted -from~ or eatcm:iI\I 0dIier~ of State law
m iIIlBYiDw of aD ......- IUCh_~ _ ..WJIMe «be..of..__. • 47 U.S.C. f
252(e)(3). We fur:dilr Dare dill ~~::r~ 8lIcIdoaI1:u=~
~.NYiew ofBOC of~ avaiIabIe·_ C'W"itiW. Secticxl~ states that
-(e)xCept II provided in·1eCtioD 253p~ in tbia sectioD.lIIa1l tJNIIibit a State COIIUDissioD.
froiD eitablishing or enforcing other requirements of State law in Its review of such statement ••.• 47 U.S.C. f
252(£)(2).

41'7 NPRM at para. 77.
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upon request..... These COQUJ1ClDters argue that, abient natioDal rules, negotiaUons conducted
under section 252 will not proceed as eo...intended, because iDcumbcmt LEes have no
incentive to provide new eDtraDts with facilities that will be used to compete apinst them....
They CODtaJd that anatioDlllilt ofrequired unb1Qlled elaDellts will hasten the development of
local competition and decrease the costs ofentry into local telephone JII8I'bAs.490 For example,
they que that national UIlbunciIiDa: requirements will allow eani._ ente1iDa local markets on a
regional or national scale to take advantage ofeconomies ofscale in·network design,491 diminisb
the likelihood oflitigation over section 251(cX3)'s requirements,492 and provide the financial.

- Su, e.g., ('.onrinentaJ cnmmmll at 16; Comcllt com at 20-22; Dol COftImeata at 8-15; Cable lot W'ueless
comnnrl at 17-19; TCC CQ1D!NIItI at7-13~ ~TlotT~ at 3-12i ~CI COIIJDW"fI at +6;~
comnw• at 17-11; me CQft\I!I4WI at 2-5; DID. Cable • T_Mlnt All'n reply at 13; OST reply at
3-6; lDDS 0QIIl!MI1fI at 21; t1CCOWl, e.g., Ohio CommiuioD COIn_DIs at 31.

491~e.g.. ' NCTA CQID_ 1&35-39; Dol CQIIUI1IDb at 1-1'; ATAT cwm1'1 at 3-!!,;_ Ma COl""" at 4­
6; Mu niPlY at 32; SCOee-_ at 1-4; COIDCIIt COIIPWI. at 6; MPS OM'''.' at~ Cable. WireIeII
comlMJtl at 17-19; CQntilWPtJI CO"'JIWIItI at 16'~C(IIII_ at 17-18' Ama:icaa Mobile Telcomm.
AIa'n CCDI!M!IItI at 1-5; Ohio Cmnniuion conuiaems at 30-31; Norte! COIl_Iii at 9-11; IDCMA reply at 6-7;
Attomey. Geaeral reply at 6. .

492 See, e.g., DoJ comments at 8-15; Mel comments at 4-6; AT&T COml!M!lltl at 3-12; accord IDCMA reply at 4­
6.
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community with greater eatainty as it assesses new entrants' business plaDs, thus enhancing the
ability ofnew entrants to raise capital at affordable rates.493

235. Some commenters sugesttbat we interpret section 251(cX3) in a way that
maximizes unbundling by requiriDa incumbent LEes to pmvide all elements for which
unlnmdlina is tecImic:aJ.ly feasible.494 R. Koch argues that a detailed list ofunbundled network
elements will eDable small eatities to obtain the right combiDation ofelements to allowthem to
offer specialized services.495 Others sugest that we adopt Datioual rules ftom which the states
could deviate to address state-specific concerns. Parties contald that adopting such an approach
(variously titled "safe harbors" or "preferred outcomes") would overcome the disincentives of
incumbent LEes to provide network elements to competitors, and would allow states to pursue
policies that promote competition more aagressively thaD the 1996 Act requires.496 N11A argues
that minimum unbundUna requiIemeDts would be UDderinclusive, but detailed unbundling rules
would provide insufficient flexibility to the states. NnA thus recommends that the Commission
require incumbent LEes to unbundle five different network elements, and mandate that the states
require further unbundling consistent with local conditions.497

236. BellSouth, U S West, SNET and COMAV que apinst the Commission's
identification ofa minimum list ofrequimi unbuDdIec:I network elements. These parties COIDDd
that the provision ofunbundled elements should be left entirely to parties in voluntary
negotiations in order to accommodate state variatioas II1d to avoid requests for elements that
competitors do not need, but nevertheless request in an effort to raise'incumbent LEes' costs.
These parties contend that national unbundling requirements would: dampen technological

493 Met Ml!J1JM'!DtI at 4-6; ContioencaJ commenta at 16; me ccn.... at 2-5•

.. Dol CQIIUMI'IhI at 19-20; tICCtIIflNatel con'n.... at 9; M Roc TeIecomnmiCMioDl Users Committee reply at
6; ACfA comments at 18-19 (arpdDa dW the Ccmmrigjon IboaId~ iDcuIDbeDI LBCs to UDbuDdle all
Detwork elements wirh~ b........ thmuab a WIiWI' ....... If Ibe LIe ca allow 1bat IUdl onbun41.:ts
is~ve or otherwlIe DOt in daD public.....); ue.ASCI~at 32 (1DCUDIbeDl I..BCI
be to provide elements that are DOt required by the Commission or the States).

4IIS It. Koch comments at 2.
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development because minimum NCJ.uirements would be let at the lowest common denomiMtor,
retard the development ofcompetition by complicating the Ngulatory review-process, and curtail
the incentives ofincumbent LEes to develop new technologies and services.- Maine
Commission, et al., Colorado IndepeDdcmt Telephone As8ociation, Home Telephone Company,
the Rural Telephone Coalition, and Dlinois Independent Telephone Association argue that
national unbundling requirements would be unWOlbble because oftechnological, cieJDographic
and geographic variations among states. They COIlteIld that such rules would be particularly
harmful to rural areas, and rural incumbent LEes, and that states must have flexibility to
determine unbundling requirements that address state-specific concerns.4ft

237. OVNW and the M"mnesotaIndependent Coalition arpethat national unbundling
requirements imposed on small incumbent LEes IIlould differ from those imposed on large,
urban incumbent LEes because ofdiffaences in networks I8d operational procedures.- The
Rural Telephone Coalition conteDds that unbuDdIing requirementS for smallllld rural LEes
should be limited "to those instances where it is technically feasible, specifically needed by a
competitor and economically reasonable."SOl

238. A broad range ofparties support OlD'tentative conclusion that states may impose
additional unbundling requirements beyond those we specify as long as such requirements are
consistent with the 1996 Act and OlD' n:gulatiODS.S02 A number ofparties, iDcluding IXCs, state
commissions, cable operators, CAPs, and new eDtIlIlts, support OlD' ~tative conclusion that the
Commjssion can establish additional or different unbundling requirements in the future as

- Be1lSouth comnjmJts at 16-19, 30-34; SNETcom~ at 18-24; U S Weat mpqpents,~IO RoDart at'
17; lie olso USTA reply at 10-13 (to eaccJUr9 feeIUries ••ell:=-tIae CoIuniuiolllbould IDg)temeDt
IIeCtim 251(c)(3) in a way that~~ with muiDwm' ); COMAV MIDJIM!DtJ at 20 (tiecause
there is no clear definition of a iIetwork e1emeDt, parties sbould be left to~ for what tbey WIIIt)•

.. MIiDe CommiMion, «til. connNiD11 at 2-10; Colorado IE. Tel. AIt'DCM"'''' at 2; Home Tel.~
at 1-2; 1UiDoiI1Dd. Tel. AJa'D m on.. at 1-2; tICCOrdPeallsyMDia ()muniuioD reply at 15-16; Rural eI.
Coalition comments at 31-33.

500 GVNW comments at 4-15; MinD. IneL Coalition comments at 6-7.

SOl Rural Tel. Coalition comments at 31-33;..11180 OVNW comments at 21.

- Su, e~g., TeC mnmeoll at 11-13, 34..LNAlUCQOo.•'"1lJa:. r..C....._. QfW.·...11t15-16;
cable '" WiN1eIa com.... at 17-19;M~••'.1 It 12-20; Atar"-"'1 It 12-18; J)iIIrict ofCohnMa
Connniqion com"'CBtl at 21; AI,;.tS 2+26;.. USTA 0.• FF!:I:.• 23.. ; CGIandD o.m....
CQI1I""'DIIIl24; Sprint com_ at 2~-22.; ACSICPQQfFI" at !2-304- ... .... ftlnMIlF It 32: A-Wwne
Commigion comments at 18; 0reI0II .....CO'P"".It24; UB F. 21- octa-n.. at 11'
M~ UdUtieI em·..tWlll 2f; Olio CQIIUIIfI' C.-II 17;~ ReFIIIIIn '
AJa'D comlMl1tl at 32; 11A mA•• It 9' TJ)S ocw at 13-)4' CIUfcaiA.· • • •••• at 26'
IIliDois Commigion comments at 35-366!m-:e- Cwo 0;. (It Il 19: CiIizaI U1IJideI cam";' at
12; Nortd comments ~ 10;Wy~ . commeaD It 23-25; QCOOIf/ oh\o Commiuion comments at
30-31 (it must be clear in wharCver fOrum a BOC request for iDterexclwlge authority is reviewed that BOCa must
comply with the state unbundliDg requirements).
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services, technology, and the needs ofcompetiog ClDien evolve.503 The CoDDeCticut and
Wyoming Commissions, in contrast, oppose this tentative conclusion. They argue that states
should consider future unbundling requirements because they are more familiar with local
networks and thus, will be able to address feasibility issues more efticiently.S04

239. Yet another group ofoornmentas, iDdudiDa incumba1tLECs and state
commissions, contend that tuture unbundling requireBlets should be c:letenldncd by p811ies
throuah vobmtary nego1iations.50S Some aJ;gUe that such aeaotiations should proceed under a
Commission-mandated boua fide request (BFR) procca.D USTA suaests that this process
should include, for example, nquirements reprding the tjmcJiness ofLEe responses to requests,
and commitments by requesting carriers to purchase requested elements and bear the cost of
developmental efforts.507 Bell At1aDtic IDd SBC Il1JUe that a BPR process would clarify the
duties ofincumbent LEes and requesting ·carriers so tbIt neither enpge in gamesmanship,­
prohibit sham requests intended to delay BOC entry into the in-region, interLATA market,509

assist arbitrations by requiring the development ofa record before the arbitrations commence,SJO

SCM CODDeCticut Commission eemmvmts at 9; Wyoming CommissioD ccmnXlf!DtJ at 23-25.

505 See, e.,., Ameritech COJ'DIDft'b. It 34-35; NYNEX conG .1 1l6l-64; Bell A1IIDtic c:omJII'!GI' at 15-20; ACSI
C(III1"Mi!QIS at 33; USTA com-DlIIt ii; Obio ('ommjgion~ at 32' GTE M!J'!meatllt 28(~le to
determiDe in I4vm;e every .... for wbidl it iI tedulicaIJ1,......, to....becllll8C IUd1 a .....iDatim
IDIIIt CClDIider 1be setvice for 1Vbich abe eIemeDt wm be UIeclIad oIber iuues); SIC reply at 18-19; New
Hamplbire Commission. d aI. reply It 23.

• See, e.,., Ameritech comnwmts at 34-35; ASCI COIIlIDeDtS at 33; Ohio Commiasioo COIIlIDeDtS at 32; SBC
reply at 1 -19.

5111 USTA comments at 14-16.

501 Boch Bell Atlantic aDd SBC auert that they have developed items for carriers that were never aetua11y ordered.
Bell Atlantic commems at 17·20; SBC reply at 18-19.

SOP Bell AtJatic COIIUIleDtI at 17-20.

$10 Bell Atlantic comments at ~7-20; Bell Atlmtic reply at 7.
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and eliminate waste caused by regulatory requirements to unbundle "theoretical network
components."511

240. A number ofpotential local competitors oppose identification ofU:Dbundled
elements in the future by means ofvoluntary negotiations and a BPR process. In addition, they
oppose the criteria offered hy a number ofincumbent LBCs that would be used to identify future
unbundling requirements in the context oftile BPR process.S12 For example, AT&T argues that
the factors in the BPR process proposed by USTA would impose anticompetitive reciprocity
requirements and delays.51) MCI IDd Sprint oppose USTA's proposal because it would require
new entraDts to commit to purcbasiDg elements before they know the terms, including prices,
under which the LEe will pnwide such elements.s•c MCI CODteDds that, in a BPR process, LEes
should be required to provide III up-to-date inventory offacilities with all information necessary
to determine technical feasibility..Conversely, Sprint araues that it is reasonable to ask new
entrants to provide teelmical information and projected demand quantities.515

3. Discussion

241. We adopt our tentative conclusion and identify a minimum list ofunbUDdled
network elements that incumbent LEes must make available to new entrants upon request. We
believe the procompetitiveloals ofsection 2S1(cX3) will best be aclUeYed 1:hrouPtbelldoption
ofsuch a list. As discussed above,516 we believe 1hat D1IgOtiadons and. atbitrations wi11 best
promote efficient, rapid, aDd widespread new en1ry ifwe eAlblish certain minimum Dltional
unbtmdting requirements. As the.Department ofJustice arpes, there is "no basis in economic
theory or in experience to expect iDoumbent lDODOpOllsts to quickly neJ01iate.mt'IIDpIIleIlts to
facilitate disciplining entry by would-be competitors, abIeDt c1eerlepl RlqlJiremeDts to do 80."517

Ad Hoc Telecommunications Users Committee notes that "[h]istoriCllly, the rmcumbent LEes]

511 Bell AtIa:Itic c:munePtI at 17-20; Bell AtIa:Itic reply at 7.

512~Te1 emuneallit 41; ATa:f reply III 16; MCI fIIIIy. 23-30; LDDS reply It 11-12; ALTS reply at 32-
34; SprIDt reply at 18; Hyperion reply at '-6; 8U Dbo CFAICU reply at 22. . .....

513 AT&T reply at 16.

514 MCI reply at 23-30; Sprint reply at 18.

515 MCI reply at 23-30; SprInt reply at 18.

516 Su 1Uprtl, Section V.B.
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have" strong incentives to resist, and have actively resisted, efforts to open their networks to
users, competitors, or new teehnology-driverl applicaticms ofnetwork technology."'II

242. National requirements for unbundled ele.men1S will allow new f:ntnnts, including
small entities, seekiDg to enter local markets on a Datioaal or regicmal scale to take IdVlllltap of
economies ofscale in network design. Iffifty states were to establish cliffeJent unbundling
requirements, new en1rants, including small entities, could be denied the benefits ofscale
economies in obwniD I8CCeIS to UDbuadled elemeats, NatioDai NqUkemeuts will also: reduce
the number of issues statiCs must ooDSider in arbiCnDcms, thereby facilitating the states' ability to
conduct such proceedinp; reduce the likelihood oflitiption reprdina the requiremeats of
section 251(c)(3) and the costs associated with sudI Jitiption; aud provide finncial markets
with greater certainty in assessing new entrants' business plans, thus enbancina the ability ofnew
entrants, including small entities, to raise capital. In 8ddition, to the extent the Commission
assumes a state's arbitration authority under section 252(e)(5) ofthe 1996 Act, national
requirements for unbundled elements will help the Commission to conclude such proceedings
expeditiously.'19

243. We reject the alternative option ofdeveloping an exhaustive list ofrequired
unbundled elements, to which states could not add 8dditicmal elements, on the grounds that such
a list would not necessarily accommodate changes in technology, aud it would not provide states
the flexibility they need to deal with local conditions.

244. We also reject the proposal advaoced by several parties that we should adopt non­
binding national guideJmes for unbundled elements that states would not be required to enforce.
.The parties asserting that di1Jcnnces between incumbent LEe networks militate against the
adoption ofnational standards provide few, ifany, specific examples ofwhat those differences
are. In addition, they fail to articulate persuasively why those di1Jerences are significant enough
to weigh against the adoption ofnational requirements.S20 Accordingly, and as previously

511 Ad Hoc Teleconummicaioaa Vial Connnittee C('4nn'Ollll at 17; He lIlso injtrl, Secdon VUe

51' see supra, Sections n.A, n.B.

52D Tbe Florida Commission~ Sbat we sbould DOt requite mcnmbent LBCa to offer a 4-wire ISDN loop as an.
wbuDdled element because some inc:mphents in Florida dO DDt o&r ISDN. FJprida QmnniMicm COPU'lCM" at 16-
17. Our mlea aocommodltedll 00MII'Il1'IiIed by1llD.FJoridI0-"" ~.~carriers CO pay for tbe COllI·· ofaIM'8.·... to1Jlllaldled__ .' , ifa
carrier seeb a 4-wiIe ISDN loop ftom .._Ii.... LBC ·iIai...DDt -.zJloy lUdlan e tbe
carrier wm have to pay for it purIUIDl CO our~ rules. Su i1fI'r.!, secd'onVII. Maille CQmmiuklll et. m.
~ aeae:t'lDy that embedded DIlCWGI'P haftevo1Ved OWI'." _..DItWOrt~ are dift'ereDt.
SEe MIiDe Ccrimimm et. m.~. at 2-4. 1W do ....... however, why natj<gJ. rules couJ4DOt
aa:ommocille such dift'er1llCU. PlcTe111P11 that IoCalIocp.,1'e .
made of~ or fiber optica, or tbey may be cIjaital or... IiId thus, tbe Commiaion CIDDOt determiDe the
elemema that should be UJiboDdled without ctir:tatbi,DetwoIt~. PacTel mrnmcmta at 42--14. We do
DOt be1ieve that the adoption of Dational rules ideDIifymg a miiihDiiDi-G'itof unbundled network elements wm lead
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discussed,521 we conclude that any diBerences that may exist IIIlODI states are not sufliciendy
great to overcome the procompetitive baDefits that would result &om establilbiDg ambiimum set
ofbinding national rules.522 Moreover, we believe the authority granted the states in section
252(e)(3), as well as our existing niles which set forth a process by which incumbent LEes can
request a waiver ofthe requirements we adopt here, will p:ovide the DeCes&y flexibility in our
rules to permit states aDd ,.aes to accommodate any truly unique state conditions that might
exist.m Accordingly, we adopt ourteDtlltive COIIClusion that states may impose additional
unbuDdling requirements pursuant to section 252(e)(3), u long as such requirements are
consistent with the 1996 Act 8Dd 01B' ft'IUlatioDs~ This coaclusiOD is CODSidmt with the
st:atema1tiD section2S2(e)(3) that "nothing in tbis IIOCtion sball prohibita State tWMIission
from establishing or enfoJcmg other requirements ofState law in its review ofan agreement"524

245. We find the arguments pre&eDtecI by perties opposing natioftaI rules for UIlbundled
elements unpersuasive especially in JiJht·ofthe 1996 Ads strong procompetitive goals. For
example, in light ofthe incumbent LEes' disincentives to neloDate with potential competitors,
we believe national rules will promote competition by making the bargaining strength of
potential competitors, including small entities, more equal. We are not persuaded that national
rules will discouraae incumbent LEes from developiq new technologies 8Dd services; to the
coDtlay, based on our experimce in other telecnmll'RJDicatiODS ID81'kets, we believe that
competition will stimulate innovation by incumbent LEes. We also believe that any failure of
incumbent LEes to develop new technologies or services would~ a less signifiClllt adverse
effect on competition in local exchange markets than a failure to adopt national rules. Nor is it
likely that new entnmts will seek ·uul1C!NlSSfQ'Y elements merely to raise iDcumbents' costs because
such new entrants must pay the costs associated with UIlbuDdIing. In addition, the pricing
standatd we implement pursuant to section 252(dXl)(8), which allows incumbent LECs to

to repIadoo~ Detwcd: ardIitectmea. To tile caaraaay. our ruIa will provide DeW _ with tile
oppor~ to obtain access to a DUIDber of cIift'eIeat VIriaII of a~ e..... IIId 1bua tbey wi1l fIcilitate
die Ibilky of die marbt to dictate MtWork udIifec&urea. Fore.~, in tbiI enter We idadfy a IIIIIIber of
di1ferem lYJJe:.S ofloca1100ps u DelWOrk elemaD. Sa itr/rG. sectkil V.J. IDcambeDt LECa will be~ to
~ iiich eJcrmer.a OIily if~ _~~ Dew__• k II UDIiIIIDJy drat Dew..aIICI will~
IDd p!y for elemems UD1eu they bilieve tbit there is likely to be some market dCmIIId for the services that can be
provlded over such eJemems.

521 Sa SlIpTD, Sections n.A " n.B.

m Sa DoJ COJD!I1C'I\tS ll8-lj (die _'IIe i~ to -mil"'~-
natiouJ~); ATATcmp .1'.14-18 110 all
variadoaI can be acmgunodated ill MtioaI1 ruJea dIIllDc18 a waMr PIOCeIIlor UlJlIIUII~.)

S23 W. fiIrIher observed in the NPRM liltUDdIrthe~,=-~set out in IICtioo 2S2, .-ties
to such~CID" to~ UDbQadfed IItlt'Mft 1bIf' from 1hose ideDtifiedby die
CommissiOn. See NPRM at para. 78 (citing 47 U.S.C. § 252(a»..
S24 47 U.S.C. § 2S2(eX3).
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receive not only their costs but also·a reuonable profit on the provision ofunbundled elements,
should further alleviate concerns regarding sham requests.525

246. We adopt our tentative conclusion that, in addition to identifying 1IDbund1ed
network elements that incumbent LEes must make available now, we have authority to identify
additional, or perhaps different, unbundling requirements that would apply to incumbent LEes in
the future. The rapid pace and ever changing nature ofteehnological advancement in the
telecommunications industry makes it essential that we retain the ability to revise our rules as
circumstances change.S26 Otherwise, om roles might impede technological change and frustrate
the 1996 Act's overridina goal ofbringing the beDefi1s ofcompetition to consumers oflocal
phone services. For the same reuons we believe we should adopt DI1ional unbundling
requin:ments, as discussed Ibove,527 we reject the proposal that future unbundling requirements
should be determined solely by the parties to voluntary negotiations.

247. Finally, we have considered the economic impact ofom rules in this section on
small incumbent LECs. For example, we have considered. the argument advanced by the Rural
Telephone Coalition that national unbund1ina requiMments would be unworkable becallse of
technological, demographic aDd geographic variations between states. We do not adopt the
Rural Telephone Coalition's position, however, because we believe that the minimum list we .
adopt can be applied to a broad range ofnetworks across geographic regions and any differences
between incumbent LEe networks in different states 8m DOt suftici~t1y great to overcome the
procompetitive benefits ofa minimum list ofrequired unbundled Detwork elements. We have
also considerad the argument advanced by GVNW that unbundliDg requirements imposed on
small incumbent LECs should differ from those imposed on large, urban incumbent LECs
because ofdifferences in networks and operational procedures. We reject GWW's proposal for
two reasons. First, some small incumbent LECs may not experience any problems complying
with our unbundling roles. Second, we note that section 251(t) ofthe 1996 Act provides reliefto
certain small LECs from our :regulations implemenUna soction 251.

248. Although we have concluded in this proceeding that we can best achieve the
procompetitive aims ofthe 1996 Act by adopting minimum natioDll unbundling requirements for
arbitrated agreements, the 1996 Act envisions that the states will administer those requirements
through approval ofnegotiated agreements and arbitrations.S2I Through arbitrations and review
ofnegotiated agreements the states will add to their significant expertise on issues relating to the

S25 See irfra, Section vn.

S26 See 47 U.S.C. § 2S4(cXl).

S%7 See also supra. Sections n.A. n.B.

521 47 U.S.C. § 252.
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provision ofaccess to mbundled network elements. We encourage state commissions to take an
active role in evaluating the success or difticulties in implcmeDting any ofour requi1'ements. The
Commission intends to draw on the expertise developed by the states when we review and revise
our rules as necessary.

c. Network Elements

1. Backgrouad

249. Secticm 3(29) of the Communicatious Act cIefines the term "network element" to
mean both "a facility or equipment used in the provision ofa telecommunications service" and
"features, functions, and capabilities that ale provided by means ofsuch facility or equipment."529

Such features, functions, and capabilities include "subscriber numbers, databases, signaling
systems, and information sufficient for billing and collection or used in the transmission, routing
or other provision ofa telecommunications service.,,531) The Joint Explanatory Statement
explains that "[t]he term 'network element' was included to describe the facilities, such as local
loops, equipment, such as switching, and the features, functions and capabilities that a local
exchange carrier must provide for certain purposes under other sections of the conference
agreement"531

250. In the NPRM, we noted that we could identify"n~ elements" in two ways.
First, we could identify a single "networke~" and then further subdivide it into additional
"elements." Alternatively, we could provide that, once we identify a particular "network
element," it cannot be further subdivided. In the NPRM, we asked for comment on these two
approaches.S32

251. We observed in the NPRM that the statutory definition ofa "network element"
draws a distinction between a "facility or equipment used in the provision ofa
telecommunications service," and the "service" itself.533 We asked for comment on the meaning
ofthis distinction in general, with respect to requirements for unbundling, aDd in connection with
specific unbundled elements. We noted that the definition ofa network element, i. e., a facility,
function, or capability, is not dependent on the particular types ofservices that are provided by

S29 47 U.S.C. § 153(29).

531 Jojnt Explanatory Statement at 116.

532 NPRM at para. 83.

533NPRMatpara. 51. (citing47U.S.C. § 153(29».
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means ofthe element (e.g., interstate access, intratBte local exdMIngo), aDd asked whether a
carrier purchasing access to an element is obligated, pursuant to the definition, to provide all
services typically carried or provided by that element.534

2. CODUDeDti

252. A number ofputies, including poteDtiallocal competitors and state commissions,
support the adoption ofa flexible method for identifyiDa network elements. They argue that a
flexible method is necessary to accommodate future changes in technology.535 NYNEX, the
Texas Public Utility Counsel, and GVNW contend that, to accommodate such changes, we
should not define elements in rigid terms, or by specific technologies, but rather by general
function.536

253. In contrast, PacTel argues that the CommiMion should not require the unbundling
ofelements beyond those noted in other parts ofthe statute, and thus we need not develop a
flexible method for identifying network elements.537 BellSouth contends that, while flexibility is
preferable, parties should be able to decide "whatever level ofgranularity makes sense for them"
in voluntary negotiations.53.

254. A number ofparties assert that we should define a network element by its
functiooalityand capabilities, and not as separate services.S39 MCI~ that elements can be
used to provide a number ofdifferent services and thus are not service-specific. MCI further

534 NPRM at para. 84.

535 District ofColumbia ConlmiuicJn ..........21-22; MFS CCJllllMdlIIt 36; CUIe & W'nIeIs comments at 17­
19; Ericsson comments at 3; Alabama Commission commcats at 19; ACSI comments at 30; Ohio Commission
comments at 33; Florida CommiMion oornments at 18; Hyperioa comments at 18; OST oornments at 16; LDDS
oornments at 29; Ohio Coasumers' CouDsel CODIIIleDts at 11; Natel COIIUIleDts at 8; TIlDe Wamer commems at 44­
45 (the Commission should identifY. elements in a way that J!v!s .-:ties maximum flexibility); 1nIt,.Ad Hoc
Telecommunications Users Committee comments at 15-16 (define elements DIITOWly to pve maximum flexibility
to offer innovative services).

536NYNEX comments at 61-64; OVNW comments at 17-18; Texas Public Utility Counsel comments at 8-9.

m PacTel comments at 44-45; He abo MECA comments at 28 (the Commission should not define network
elements flexibly); COMAV CCIIIIIDeDts at 20 (because a network element C8DIlot be defined, the parties should
decide what facilities they want durin& JleIC)tiations). .

531 BellSouth comments at 30-31.

539 BellSouth comments at 30-31,62; MFS comments at 36-37, 65-66; CUle & Wnless comments at 26-27; MCI
comments at 27-28; Lincoln Tel comments at 7; OST comments at 6; SPrint comments at 22-23· Dlinois
Commission comments at 36-37; see abo Interm.edia comments at 12-13 (the Commission Shciit'd not draw artificial
distinctions between facilities and services as an unbundled element is not useful ifit cannot support an
end-to-end service). .
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