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argues that elements should include all oftheir embeddecl features and funetioulities so carriers
can use them to provide both existing services that are abeady offered·by iDcumbent LEes, and
new ones that currently are notSiC) GTE contaKts tbIt iDcuBIbeDt LEes use a wide variety of
databases, :functions and capabilities in their networks, but the definition ofa network element is
limited to those databases, ftmctions and capabilities that are employed in the tnlDsmission,
routing, or other provision ofa telecommunications service. Thus, GTE would exclude from the
definition features used in c:onjunction with, but DOt in the actual provision of: a
telecommunications service as well as featuIes used to provide information or other non­
telecommunications services.541

255. AT&T....that vertical features (I.e., custom calling or Custom Local Area
Signaling Services ("CLASS"» are network elements becallBe they constitute a function or a
capability and are not by nature a jurisdictionally distinct service that can only be provided on
either an inter- or intra-stlte besis.S42 A number ofiDcumbIDt LEes argue in opposition that
vertical feItures are not physical elements ofthe incumhalt LEe networks, but are retail
services. They fUrther argue that, ifwe allow neweDtn8tI to purchase such features as
unbundled elements, we would nullify section 251(eX4).50 Ameriteclt also contends that vertical
features are often priced siJDificantly above cost, and for this reason carriers should DOt be
allowed·to obtain SUCh services as 1D1bundled elements."" Sprint claims that electronic interfaces
(e.g., administratived~_) used for the provision ofllDbuDdled elements can be considered
network elements themseJves.545 A number ofiJu:umbeut LEes, however, variously argue that
such·admiDistrative databeses, operator services, diJectory auistance, or eleevoDic gateways are
not network elements because new en1rants do not need access to their features and :functions to
provide a telecommunications service. Moreover, these parties dispute claims that their features
and fimctions are physical elements ofthe incumbents' networks. These parties characterize
them as services. They further contend that it is not technically feasible or would be
prohibitively expensive to provide access to such databases or electronic gateways and that

:.~~>." •. ..,

540 NCI comments at 27-28; tICCtR'd Sprint comments at 22-23.

541 OlE comments at 25-27; OlE reply at 16.

542 AT&T reply at 1'.16.

so Amwitecb.~1I at 24 n.38; PlcTel Nply at~;~AtIaic"'.6;USTA CCPSZ .... It 23-26i GTE
CQII11MIIts at~26. SectioIl~) pio!ides mit iDe..... I..ICa have the~ "to offer for.resaIe at wholesale
ndellIIl)' telec:ommUDicatioas· diet the CII'rier~ lit nail to subIc:riben that..BOt
telecomlnunications cmien." 47 U.S.C. § 25l(cX4). For a further discussion oftbe relatiODShip between sections
2S1(cX3) and2S1(cX4), see Infra, Section V.H. .

544 Ameritech reply at 24 n.38.

545 Sprint reply at 26.
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requiring incumbent LEes to provision them IS lIIlbundled elements would both risk the security
ofthose systems and reveal proprietary information.st6

256. Commeatas set forth a variety ofviews on the issue ofwhether the services or
facility distinction requires carriers usiDa Inunbundled element to offer all services provided
with that element. CompTel and MECA conteud that the statute imposes such a requirementS41

Sprint argues that a carrier purchasirig an unbundled switch and loop must provide local
exchange and exchange access services.S4I USTA and the Department ofJustice contend that
carriers must purchase exclusive access to III unbuDdled loOp, and thus, must provide all services
carried over it549 The Department ofJustice DOtes that this interpretation is required by
practicality, and is consistent with industry practice at the time the 1996 Act was adopted.5SO The
Department ofJustice also notes that a local loop is a nontrBffic sensitive facility, and thus it
would be difficult to apportion the cost ofsuch a facility among a number ofdifferent users.55•

257. In COD1nSt, a number ofpotentialloca1 competitors, as well as the Ohio and Oregon
Comminions, coldmJd that, according to the languIae ofthe 1996 Act, a carrier is not required to
offer all services that an element makes possible. Tbese parties variously argue that such a
requirement would be unenfoaable aDd anticompetitive, would stifle creativity in service
otferings, and is contrary to the market-based policies inherent in the 1996 Act.552

3. DiJcusion

258. We adopt the concept ofunbundled elements as physical facilities ofthe network,
together with the features, fimctiODS, and capabilities associated with those facilities. Carriers
requesting access to unbundled elements within the incumbent LEC's network seek in effect to
purchase the right to obtain exclusive access to an entire element, or some feature, function or

546 AmerDec:h reply at 19-20; U S Wilt NPiY at 27; USTA reply at 17-18; NYNEX reDlY at 33-34 (while eleclroaic
~~ are not Detwode elements, it is reasonable to request access to them); P1eTel reply at 21-22; BellSouth
reply at 24-30.

547 Comptel comments at 24; MBCA comments at 31.

541 Sprint comments at 22-23.

54P USTA comments at S6-66; DoJ comments at 35-47.

550 DoJ comments at 35-47.

551 DoJ comments at 35-47.

552 MCI comments at 27-28; ACTA comments at 17; LDDS COIDIDIDtS It 30; MFS commlDll at 36-37,65-66; Cable
& Wireless comments It26-27; Frootier comments at 9; Ohio Commission commerdS at 33; Oregon Commission
comments at 27; accordCitizens Utilities comments at 9.
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capability ofthat element For some'elements, especially the loop, the requesting carrier will
pmcbase exclusive access to the element for a specific period, such as on a monthly basis.
Caniers seeking other elements, especially shared facilities such as common transport, are
essentially purchasing access to a functionality oftile iDcumheut's facilities on a minute-by­
mitmte basis. This concept ofnetwork elements, as disouaed inJi'a at section V.G., does not
alter the incumbent LEC's physical control or abitity or duty to repair and maintain network
elements.

259. We conclude that we should identify. pardcularflcility or capability, for example,
as a single network eleJD8Jlt, but allow ourselves aDd the states (where appropriate) the discretion
to farther identify, within 1IJat single facility or capability, additioDal requinld network elements.
Thus, for example, in this proceeding, we identify die local loop as a siDIle network element.59

We also ask the states to evaluate, on a caso-by-ease buis, whether to require access to subloop
elements, which can be facilities or capabilities within the localloop.554 We agree with those
commenters that argue that idartifying a particular fIcility or capability as siDale network
elem.t, but allowing such elements to be further sabctividecJ into additiooal elements, will allow
our rules (as well as the states) to accommodate changes in technology, and thus better serve the
interests ofnew en1rants and incumbent LECs, and the procompeti1ive purposes of the 1996
Act555 We are not persuaded by PaeTel's 8IJUIDCDt 1bat it is umeeessary for our mies to pamit
the identification ofadditional elements, beyond those specifically referenced in parts ofthe
1996 Act, because our rules must conform to the definition ofa network element, and they must
accommodate changes in technology. Nor are we persuaded by BellSoutb that identification of
network elements should be left solely to the parties. We reject this approach for the same
reasons that led us to adopt national unbundling requinments.SJ6 Finally, we agree with NYNEX
and others that we should Dot identify elements in rigid terms, but rather by function.

260. We agree with MCI and MFS that the definition ofthe term network element
includes physical facilities, such as a loop, switch, or other node, as well as logical features,
functions, and capabilities that are provided by, for example, software located in a physical
facility such as a switch.557 We further agree with MCI that the embedded features and functions
within a network element are part ofthe characteristics of that element and may not be removed
from it. Accordingly, incumbent LEes must provide network elements along with all oftheir

553 &e infra. Section VJ.

5"'ld

555 &e. e.g., District ofColumbia Commission COIIlIDeIlts at 21-22; MFS comments at 36.

556 &e supra, Sections D.A, D.B, V.B.

5S'7 Mel comments at 27-28; MFS comments at 36-37.
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features and functions, so that new entrants may offer services that compete with those offered
by incumbents as well as new services.

261. The only limitation that the statute impo_ on the defiDition ofa network e1emeDt
is that it must be "used in the provision ofa telecommUDieaticms service."'" Incmnbent LEes
provide telecommunications services DOt only tbrouIh Detwork fieilities that serve as the basis
for a particular service, or that accomplish physical delivery, but also tbrouIh information (such
as billing information) that e.aab1es incumbents to offer services on acommercial basis to
consumers. Om interpretation ofthe term "provision" finds support in the definition ofthe term
"network element" That definition provides that the type ofinformation that may constitute a
feature or fimction includes information "used in the transmission, routing or other provision ofa
telecommunications service.""9 Since "transmission" and "routiDa" refer to physical delivery,
the phrue "or other provision ofa telecommunications service" goes beyond mere physical
delivery.

262. We conclude that the definition oftho tam "network element" broadly includes all
"facilit[ics] or equipment used in the provision ofa telecommunications service," and all
"features, functiODS, and capabilities that are provided by means ofsuch facility or equipment,
includmg subscriber numbers, databues, signaling systems, and information sufficient for billing
and collection or used in the transmission, routing, or other provision ofa telecommunications
service."560 This definition thus includes, but is not limited to, transport trunks, call-related
databases, software used in such databases, and all other unbUDdled elements that we identify in
this proceeding.561 The definition also includes information that incumbent LECs use to provide
telecommunications services commercially, such as information required for pre-orderiDg,S62

ordering, provisioning,563 billing, and maintenance and repair services. This interpretation ofthe
definition ofthe term "network element" will serve to guide both the Commission and the states
in evaluating further unbundling requirements beyond those we identify in this proceeding.

263. We disagree with those incumbent LEes which argue that features that are sold
directly to end users as retail services, such as vertical features, cannot be considered elements

551 47 U.S.C. § 153(29).

561 s.e I1fra, VJ.

sa s.e i1fra. Section VJ.5, for a definition ofpre-orderiDa services.

563 The term "provisioning" includes instaUation.
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within incumbent LEe networks.S6f Ifwe WG'e to CODCIude that any functionality sold directly to
end users as a service, such as call forwarding or caller 10, CIDDOt be defined u an~
element, then incumbent LECs could provide local service to end users by selling them
unbundled loops and switch elements, and thereby entirely evade the unbundling requirement in
section 251(C)(3).565 We are coDfident that Coqressdid not intend such a JeSUIt We further
reject Ameritech's argumeatt tbIt we sheuld DOt penDit carriers to use unbundled elements to
provide services that are pricecl above cost at ret8il. We IIgIee with those perties that argue that
competition will not develop ifwe find that supracornpetitive pricing is protected by the 1996
Act'"

..

264. Moreover, we agree with those c:ommenters that argue that network elements are
defined by facilities or their fubctionalities or capebilities, ad thus, CIDDOt be defined as specific
services. A single network element could be used to provide many dift'erent services. For
example, a local loop can be used to provision inter- and intrastate exchange access services, as
well as local exchange services. We conclude, consistent with the findings ofthe Ohio and
Oregon Commissions, that the plaiD languege ofsection 251(c)(3) does not obligate carriers
purchasing access to network elements to provide all service; thatan unbundled element is
capable ofproviding or that are typically oft'ered over that elementWI Section 251(c)(3) does not
impose any service-related restrictions or requirements OD requesting carriers in connection with
the use ofunbundled elements.

D. Access to Network Elements

1. Background

265. In the NPRM, we observed that section 251(c)(3) requires incumbent LEes to
provide "access" to network elements "on an unbundled basis."561 We interpJeted these terms to
mean that incumbent LEes must provide carriers with the functionality ofa particular element,

514 Sa~ Section VJ, dileo_iDa vertical fellUreSlIld~ that the Dlinois Commission has rejected arguments
that vertical features ClDDot be inCOlpOl'lted into network elements.

"5 Sa, e.g., CompTel reply at 20-22.

'"See, e.g., DoJ reply at 23-31; CompTel~1y at 13-22. For a dilcuaicJa ofthe II'IIIIM8t1bataIlowiDaoow
entrants to purchase vertical features u unbUnaIed elements would nuUify sectioa 231(cX4),I. ilfra, section V.H.

567 Ohio Commission comments at 33; Oreaon Commissim comments at 27.

- 47 U.S.C. § 251(c)(3).
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separate from the :functionality ofother el~ts, aad must c.barp a separate fee for each
element We sought comment on this interpretation and any alternative interpretations.-

2. C••••ts

266. A number ofparties agree with our intapreta1ion that the phrase "access to network
elements on an unbundled basis" means that incumbent LEes must provide access to the
functionality ofdifferent elements on a separate basis, and must charge separate fees.570 In
contrast, PacTelaques that the 1996 Act does not require the provision ofan element's
fimctionality, but IDfftlly requires incumbent LEes to provide elemeats in a way that allows
cmiers to combine them. and offer a telecoJllJDUDieatioDs service. PacTel nevertheless
acknowledges that agreements will likely allow for the provision ofan element's functionality.571

267. Bell AtlaDtic and USTA argue that "access" to unbundled elements can OIlly be
achieved by interconnecting, under the terms ofsection 2S1(c)(2), a requesting cmier's facilities
to the facilities ofthe incumbent LEe at a particular pointm

3. DiscussioD

268. We conclude that we should adopt our proposed intapletation that the terms
"access" to network elements "on an unbundled basis" mean that inc1:mbeat LEes must provide
the facility or functionality ofa pll'ticuJ.ar element to requesting carriers, separate from the
facility or functionality ofother elements, for a separate fee. We further conclude that a
telecommunications cmier purchasing access to an unbundled network facility is entitled to
exclusive use ofthat facility for a period oftime, or when purchasing access to a feature,
function, or capability ofa facility, a telecommunications canier is entitled to use of that feature,
function, or capability for a period oftime. The Specified period may vary depending on the
terms ofthe agreement between the incumbent LEe and the requesting carrier. The ability of
other carriers to obtain access to a network element for some period oftime does not relieve the

'" NPRM at para. 86.

m BellSouth comments at 34i~.COIIUDeats.41; CIble 4l W""" eom 26-27; MCI cnm1'lMl1ts at 12-
20; Ericsson comments • 4j,_ ofColumbia Commissioa 0 22; Natel......I; USTA
comments at 26; Colorado UJJIImissim comments at 27' ~IVllliaCommission comments at 24-25; GTE
comments at 27; Florida Commwion comments at 19; GST comments at 19.

571 PacTel comments at 44-47.

m Bell Atlantic comments at 13; USTA comments. 62-6~..QUO GTE cnmmCDtl at 74-79; Leaer:&om
Antoinette Cook Bush, Counsel for Am.-itecb, to WilliE. 1'. c.aon,~y, FCC, July 1~~;cf. Do]
comments at 45 (the~eot in section 25M:l!:) that cmien mUlt offa' either locafex e or exchange
access services does not apply to the curlers 0 • g services usiq unbund1ed elemCD1l).
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incumbent LEe of the duty to maintain, repIiI', or NPIice the unbunclted network element57J We
reject PacTel's interpretation of the terms quoted above because it is inconsisteDt with our
definition ofthe term network element (i.e., an element includes all features and functions
embedded in it). Mon:over, to the extent that PacTel's argument suggests 1hat the 1996 Act does
not require lD1bundled elements to be provisioned in a way that would make them useful, we find
that its stItUtory interpNtadon is iDconsistent with the statlJWs goal ofproviding new entrants
with realistic means ofcompeting against incumbents.

269. We further concludetbat "access" to ..UDbuDdled elemeat rtfers to the means by
which reqnestil!jg carriers obtain an element's fimcdODllity in order to provide a
telecommunications service. Just as section 251(c)(2) requbes "iDtercoJmection ..• at any
technically feasible point," section 251(cX3) requiIes "access ... at any technically feasible
point."S74 We conclude, based on the terms ofsections 251(cX2), 251(cX3), and 251(cX6), that
an incumbent LEe's duty to pm\'ide "access"~ a duty to provide a connection to a
network element independent ofany duty imposed by subseetien (cX2). Thus, such "access"
must be provided under the rates, terms, and conditions that apply to lD1bundled elements.

270. Specifically, section 251(cX6) provides that incumbent LEes must provide
"physical collocation ofequipment necessary for iDtercoJmection or access to lD1bundled network
elements."S7S The use ofthe term "or" in this phtue mams that iDtercoJmection is different from
"access" to lD1bundled elemaDts. The text ofsectiom 2SI(cX2) and (eX3) leads to the same
conclusion. Section 2SI(c)(2)requires that intelCODDeCtion be provided for "the1J'Ju'WDjssion
and routing oftelephone exchange service and exdwnae access."576 Section 251(cX3), in
contrast, requires the provision ofaccess to unbundled elements to allow requesting carriers to
provide "a teJecommUllicaticms service."'" The term "telecommunic:ations service" by definition
includes a broader range ofservices than the terms "telephone exchange service and exchange
access."571 Subsection (eX3), therefore, allows lD1bundled elements to be used for a broader
range ofservices than subsection (e)(2) allows for intercoDnection. Ifwe were to conclude that
"access" to lD1bundled elemcm1B under subsection (eX3) could only be achieved by means of
interconnection under subsection (cX2), we would be limiting, in effect, the uses to which

513 We clarify 1hat title to unbundled network elements will not shift to requesting carriers.

514 47 U.S.C. §§ 2S1(c)(2), 2S1(c)(3).

S75 47 U.S.C. §2S1(cX6) (emphasis added).

516 47 U.S.C. § 2S1(cX2).

m 47 U.S.C. § 2S1(cX3).

S7I See 47 U.S.C. § 153(16),(46),(47)..
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unbundled elements may be put, contrary to the plain language ofsection 251(c)(3) and standard
canons ofstatutory construction.m

E. Studardl Neeessary to Ideatlfy Unbundled Network EleDIeDts

1. Background

271. In the NPRM, we raised a number ofissues concemiDg the meaning oftechlaica1
feasibility in CODD.ClCtion with unbundled elements.SID We also sought comment on the extent to
which the Commission should consider the standards set forth in section 251(d)(2) in identifyiDg.
requUecl unbundled elements, and on how we ouaht to interpret these standards.5I1 Subsection
(d)(2) provides that "(i)n determining what network elements should be made available for
purposes ofsubsection (c)(3), the Commission shall consider, at a mjnjmum" the following two
standards, "whether (A) access to such network elements as are proprietary in nature is
necessary; and (B) the failure to provide access to such network elements would impair the
ability ofthe telecommunications carrier seeking access to provide the services that it seeks to
offer."512 We further asked about the relationship between the latter standard and the requirement
in section 251(cX3) that caniers be able to use unbundled elements to provide a
telecommunications service.513

2. Comments

272. Commenters raised two issues in interpreting the standard relating to whether access
to proprietary elements is necessary. The first issue relates to whether incumbent LECs are
required to provide proprietary information contained in network elements (e.g., Customer
Premises Network Information contained in databases); and the second to whether incumbent
LEes are required to provide network elements which are proprietary (e.g., elements with
proprietary protocols.) As to the first issue, Amerltech, SBC, BellSouth, PacTel, Texas
Statewide Telephone Cooperative, Inc. and the Wyoming Commission argue that the
Commission should protect proprietary ·information contained in incumbent LEes' networks.514

579 &e, e.g., Dol comments at 35-47.

510 NPRM at paras. 87-88. See supra, Section IV.D, for a discussion ofthese issues.

511 NPRM at para. 88.

SI2 47 U.S.C. § 251(dX2).

sa NPRM at para. 90.

SI4 Ameritech commlldl at 34; sac com.......36-37; T...s.....T:=~,IDe. commeDtl at
5-6; BellSouth comments at 35; PacTel comments at 40-44; WyomiDg Com • at~26.
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BellSouth and PacTel further 8fI1Ie that we should prombit access to elements containing
proprietary information unless new entrants meet a heavy burden demonstrating need.5IS

273. As to the second issue, a few incumbent LEes... pnera1ly that the Commission
should require unbundling ofproprietary network elements only under certain limited
circumstances.- USTA argues that, ifwe do not grant incumbent LEes the ability to deny their
competitors access to proprietary elements, we will stifle the incumbents' incentives to provide
innovative services and thereby inhibit competition.SI7 PacTel contends that we should not
require unbUlldliDg ofelements with proprietary protocols lDI1ess a new entraIlt demonstrates a
heavy burden ofneed.511 Ameritech IIld GTE auert tbIt we should require unbundling of
proprietary elements only wben. the failure to do so would prewnt a carrier from offeriDa a
service.SI9 GTE adds that, ifan e1emeDt is available from o1ber sources, unbundling should not
be mandated. Moreover, according to GTE, ifincumbeut LEes do make proprietary elements
available, they should be compensated for the use oftheir intellectual property.- In contrast, the
Consumer Federation ofAmerica asserts that, ifwe define proprietary elements broadly and
require new entrants to demonstrate need before they may obtain them, we would sipificantly
inhibit new entry.591

274. Most BOCs and GTE contend that the general obligation imposed by section
251(cX3) is limited by section 2S1(d)(2)'s standard ofwhether the failure to provide access to
network elements would impair the ability ofcarriers to offer a serviC?C. They argue that this
standard requires incumbent LEes to provide unbundled elements only where the failure to do so
would prohibit a carrier from providing a service.592 Commenters offer two different standards
by which we may determine whether a canier may require an incumbent LEC to provide an
unbundled element in order for the carrier to offer a service. First, GTEs PacTel and BellSouth

515 BeUSouth comments at 35; PacTel comments at 40-44.

516 Ameritech comments at 34-35, reply at 11; BeUSouth mum", at 35; PacTel MIIIments at 40-44; GlE
comments at 3()"31; GTE reply at 16; see abo USTA comments It27-28.

511 USTA comments at 27-28.

511 PacTel comments at 40-44, reply at 16-17; see also BeIlSouth mmments at 35.

SIt ADieritech comments at 34-35; Ameritech reply at 11; GlE comments at 3()"31; GlE reply at 16.

590 GlE comments at 30-31.
,

591 CFA/CU reply at 25; 8ee also Letter ftom Bruce Ie. Cox, GovemmeDt Affairs Director, AT&T to William F.
Caton, SecretarY, FCC, July 11,1996 (AT&T July 11 E% Parte).

592 BelISouth comments at 31-35; GTE c:oaaat.eI at 30-31, GTE nDlY 16-17; AmIrftech MIDIIICIftfI at 25-33;
PacTel comments at 40-44, reply at 16-17; SBC comments at 36-31.•
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araue that unbundling is.not·required ifa carrier can obtain, or provide itself, the requested
e1emeat on reasonable terms and conditions.'" The burden ofmeeting tis s1aDdard, accordiDg
to GTE, falls OD the requeerinl carrier.54 Ifa carrier fails to meet this s1aDdard, but continues to
request aD element, Be1lSouth claims, that camer must meet a heavier b1uden.'" Second, PacTel
and Amcritech arpe that, ifa CIIlier can ofter a aervice by pun:hMing the unclerlyins service
from the incumbeDt LEe aDd "Uina it, pursuant to section 251(<<:)(4), the carrier is not
impaired in its ability to offer the service. Thus, they argue, new entrants cannot use unbundled .
elements exclusively to offer the same services that new entrants can obtain ftom an incumbent
LEC under the resale provision.596

275. The Department ofJustice and Compte! reject the BOCs' argument that the general
obligation imposed by section 251(cX3) is.1imited by coasideration ofwhether the failure to
provide access to an element wollld impair a carrier's 8ility to offer a service. They arpe that
the teml "impair" does not mean "prevent," and that we Ihould intapret this standard to mean
that a cmier's ability to provide a service is impaired ifobtaining III element from a third party is
more costly than obtainina that same element from the incumbent. They also dispute the
incumbent LECs' argument that the "impair" language in this standard means that new entrants
C8.DDOt exclusively use unbunc:Ued elemmts to provide the same or similar ratail services that an
ineumbeat offas. They argue that, ifsimilarity is eDOUIh to prevent the use ofUDbuDdled
elements, then section 251(c)(3) would be DUllified. Tbey further conteDd that, under the BOCs'
theory, incumbents could·preveot·new entry througb.1be use of_buodled elements by 01feriDg
unbuncl1ed loops, switching, and other elements u retail.-vices.'" CompTel also aques that
this standard refers back to the first standard in section 2SI(d)(2) ad means that incumbents
must provide proprietary elements only ifthe failure to do so would prevent a requesting carrier
from offering a telecommunications service.m

276. AT&T argues that the plain language ofsection 2S1(c)(3) means that incumbent
LEes must provide unbundled elements that new entrants request, and that the factors in section

'" GTE comments at 30-31; PacTel comments at 40-44, reply at 17 0.38; BellSouth comments at 35.

5M GTE reply at 17.

5P5 BeUSouth comments at 35.

'" BellSouth comments at 31-33; Amerilec:h comments at 25-31; -.11ft'a, Section V.H, for a fur1ber discussion of
die relatioasbip between sections 2S1(cX3) 8Ild 2'I(cX4).

597 See, e.g., DoJ comments at 48-51. reply at 23-31; CompTel reply It 13-22; He abo, AT&T reply at 13-20..
591 CompTel comments at 24-25; He also AT&T July 11 Ex Parte.
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251(d)(2) are minimum coasidaatioDs and not threshold requirerneDts.m BeDSouth and ·SBC
aaree that the "at mjnimum" JaDauaae in section 2S1(d)(2) means the Commission can CODSider
other factors not enumerated in the statute in cIetamiD.ina what e1emeDts iDcum.bent LECs must
offer to requesting carriers.- Similarly, sevaal comlMllterS...that, in cIetamiD.ina which
elemeats must be offered, we should CODBider a number ofadditional factors, including, for
example, whether there is a demonstrable JDIl'bt demand for a pllticu1ar elementfOJ

3. DilC1UIiOD

277. Sections 251(c)(3) and 251(d)(2) set forth standards the Commission must consider
in ideDtifyiDg unbundled netwOrk e1cmeats that iDcumbeDt LEes must make available in
coDDeCtion with llbitrations before state commiaiODS ad DOC statements ofgenerally 8Vlikble
terms and conditions. These Sllndards pide the UDbund1ina nquiremeDts we issue today as well
as any different or additiODl1 unbundling requirements we may isiuein the future. Similarly, the
states must·follow our intapretation ofthese staBdards to the extent they impose addiUonal
unbtmdling requirements during arbitrations or subsequent rulemaJdng proceedings.

278. Section 2S1(c)(3) requizes incumbeDt LEes to provide requesting carriers with
"nondiscriminatory access to network elements on an WIbuDdled basis at any tedmically feasible
point.Nf02 We find that this clause imposes on an mc:..nbcmt LEC the duty to provide all network
elements for which it is tee1mical1y feasible to provide access on an 'QIlbundleci buis. Because
section 251(dXl) requires us to "establish regulations to implement the requirements of' section
2S1(c)(3), we conclude that we have authority to establish regulations that are coextensive with
the duty section 251(cX3) imposes on incumbent LEes.

279. Section 2S1(dX2), however, sets forth standards that do not depend on technical
feasibility. More specifically, section 2S1(dX2) provides that, in identifying tmbUDdled
elements, the CommiMion sball "consider, at a minimum," whether access to proprietary
elements is necessary (the "proprietary standard"), and whether requesting caniers' ability to
provide services would be impaired ifthe desired elements were not provided by an incumbent
LEC (the "impairment standard.") Thus, section 251(d)(2) gives us the authority to decline to
require incumbent LECs to provide access to unbtmdled network elements at technically feasible

",See AT&T reply at 13-20.

-BellSouth comments at 17,26; sse COIDIDeDtS at 18.

8. See, e.g., SBC comments at 25-37r14-99;NYNEX CMUDIClIIIt 61-64; Ameritech COIDIDtIltilt 34; USTA
comments at 23; su aJ.ro Texas Public 'Qt:ility CouDseI COIIIIIleIIts It9-11; CBT comments at IS; Nortel comments
at 6; U S West comments at 4S-47; ASCI commlllts at 32.

602 47 U.S.C. § 2S1(cX3).
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points if, for example, we were to conclude that access to a particular proprietary element is not
necessary. To give etTect to both soctious 251(c)(3) and 251(d)(2), we CODClude that the
proprietary and impeinnent S18Ddards in section 251 (d)(2) patus the audlority to refrain fi:om
requiring incumbent LEes to provide all network elements for which it is technically feasible to
provide accesS on an UDbuDdled basis. The authority we derive from section 251(d)(2) is limited,
however, by our interpretation oftbese standauds, aad this section, as set forth below.

280. We agree with BellSouth, SSC, and othm that the plain import ofthe "at
minimum" 1aDpage in section 251(d)(2) requires us, in idI&ifyiDa 'UDbuDdled network elements,
to "consider" the staDdards eDI1IIIelItecI there, as well as other staad8ds we believe are consistent
with the objectives of the 1996 Act We conclude that the word -COIISider" means we must
weigh the standards enumerated in section 251(dX2) in evaluatiDg whether to require the
unbundling ofa particular element.

281. We further conclude that, in evaluating whether to impose additioaal unbundling
requirements during the arbitrltion process, states must IpPly our defiDition· oftechnical
feasibility, discussed above in leOtion IV.D. A detfmrination ofteehnieal feasibility would then
create a presumption in favor ofrequiring an incumbent LEe to provide the element. If
providiDg access to an unbUDdled element is tecbDically feasible, a state must then consider the
standards set forth in section 251(d)(2), as we iDtcrpmtbll'm below. Similarly, the Commission
will apply this aDIlysis where we must arbitrate specific UDbmdting~ under section
252(e)(5), and in future rulemaking proceMings that may consider additional or possibly
different unbundling requirements.

282. Section 25I(d)(2)(A) requires the Commission and the states to COIISider whether
access to proprietary elements is "necessary." "NecesmY' means, in this context, that an
element is a prerequisite for competition. We believe that, in some instances, it will be
"necessary" for new entrants to obtain access to proprietary elements (e.g., elements with
proprietary protocols or elements containi• proprietary information), because without such
el~ their ability to compote would be significaatJy impaired or thwarted.603 Thus, as an
initial matter, we decline to adopt a general rule, as SIJIIIIUd by sOme iDcpmbents, that would
prohibit access to such elements, or make access avaiIIble only upon a carrier demODStrating a
heavy burden ofneed. We acknowlqe that prohibiting iDcumbents fi:om refusing access to
proprietary elements could reduce their incentives to offer hmowtiveservices. We are not
persuaded, however, that this is a sufficient reason to probibit generally the unbundling of
proprietary elements, because the threat to competition from any such prohibition would far

em As.noted.svprD, s.ecuon V.E.2.z..!..J!1IDber of~~~ 1bat lOCtion 2S1(dX2)(A) requires us to protect
~ information, such U \,;1"1'11 informItion. contained mDItWodt elements:. 'We iDteacfto treat iaIues
reprding CPNI in our~~.:eeclina OIl CPNI informatioD.T~ Corritln' U. of
CUlt,.".~NMworlc J. 'OrfIIIItiDIt lind 0tJwr C,.,....J~CC Docket No. 96-115, Notice of
Proposed Rulemalcing. FCC 96- 1 (rel May 17, 1996).
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exceed any costs to consumersreaulting from reduced innovation by the incumbent LEC.6114
Moreover, the procompetitive etfects ofoW' conclusion generally will stimulate iImovation in the
market, offsetting any hypothetical reduction in innovation by the incumbent LECs.

283. We further conclude that, to the eDDt new entrlDts seek edditicmal elements
beyond those we identify hereiD, aection 2S1(d)(2)(A) allows the Commillion and the states to
require the unbundling ofsuch elements unless the incumbent can prove to a state commission
that: (1) the element ispropriewy, or c:onWns pmprieIIIry information tbat will be revealed if
the element is provided on .lIDbuDd1ed basis; aDd (2) a new entrant could offer 1be same
proposed telecommUDicatioDs .-vice through the use·ofother, IlODpfOpI'ieaIr unbundled
elements within the incumbeDt'snetwork. We believe this intelpletation ofsection 2S1(dX2XA)
will best advance the PJ!OCOIDPdidve purposes ofthe 1996 Act It allows new eDtrants to obtain
proprietary elements from incumbent LECs where they are necaary to offer a
telecommunications service, and, at the same time, it gives incumbents the opportunity to argue,
before the states or the Commission, against 1Dlbundlq proprietary elements where a neW
entrant could offer the same service using other uabuDdled eJ.emants in the incumbent's network.
We decline to adopt the interpntation ofsection 2S1(d)(2XA)1dvanced by some iDeumbents that
incumbent LEes need not provide proprietary elements ifroquesdna cmien can obtain the
requested proprietary element from a source other dum the incumbent. Requiring new entrants to
duplicate unnecessarily even a part of the incumbent's network could generate delay and higher
costs for new entrants, and the.Ieby impede entry by competing local providers and delay
competition, contrary to the goals ofthe 1996 Act

284. We further conclude that, to the extent new entrants do not need access to all the
proprietary information COD.t8iDed within an element in order to provide a telecommunications
service, the Commission and the states may take action to protect the proplietary information.
For example, to provide a telecommunications service, a new en1I8Dt might need access to
information about a particular customer that is in III incumbent LEe database. The dllt*b8se to
which the new entrant requites access, however, may CGDtain proprietary information about all of
the incumbent LEes' customers. In this circrm"""'rA':, 1he DeW eatrlD.t should not have access to
proprietary informatioll about the incumbent LEe's other customers where it is not necessary to
provide service to the new eD1raDt's particular customer. AcecmJiIlgIy, we believe the
Commission and the states have the authority to pIOteCt the eonftdentiality ofproprietary
information in an·unbundlod network element, such IS a database, where that information is not
necessary to enable a new entrant to offer a telecommUDications service to its particular
customer.

*l4Jn dIiI~in& for~ we In reaairiDa iDcuIII-.r LBCs to IftVk1e1be 10cIl~ .lemontwhich
includes vertical features that some carriers cOntena are proprietaIy. ~ infra. Section VJ.
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285. Section 251(dX2)(B) requires us to consider whether the failme to provide access to
an element would "impair" the ability ofa new aItIaIIt to provide a service it seeks to offer. The
term "impair" means "to mike or cause to become wane; diminish in value.1t4i05 We believe,
genetl11y, that an entrant's ability to offer a telecommtmications senice is "djminished in value"
ifthe quality ofthe service the entrant can offer, absaat access to the requested element, declines
and/or the CQst ofproviding the service rises. We believe we must consider this staDdanI by
evaluating whether acarrier could offer a service usiDI other unbuDdled elements widUn an
incumbent LEe's network. AccordiD&ly, we interpNt the "impairment" staDdard as requirina the
Commission and the states, when evaluating unbundling requirements beyond those ideftdfied in
our minimum list, to consider whether the failure ofan incumbent to provide access to a network
element woulci decrease the quality, or iD.crease tile fiDIDcial or administrative cost ofthe service
arequesting carrier seeks to offer,~ with providing that service over other unbundled
elements in the iDeumbent LEe's network.

286. We decline to adopt the intapretation ofthe "impainnent" staDdard adv8DCCld by
most BOCs and GTE. UDder their intapIetation, incumbent LEes must provide unbundled
elemems only when the failure to do so would prevent a carrier from offering a service. We also
reject the related intapIetatiODS that carriers are not impeired in their ability to provide a service
iftheY can obtain elements from another source, or ifthey can provide the proposed service by
purcbning the service at who1elale rata from a LEe. In general, 8Dd as discussed above,
section 251(cX3) imposes on incumbent LEes the obligation to offer. on an unbundled basis all
network elements for which it is technically feasible to provide access. We believe the plain
language ofsection 251(d)(2), and the standards articulated there, give us the discretion to limit
the general obligation imposed by subsection 251(c)(3), but they do not require us to do so. The
standards set forth in section 2S1(d)(2) are minimum CODIiderations that the Commission shall
take into account in evaluating unbundling requirements. Accordingly, we conclude that the
statute does not require us to interpret the "impairment" staDdard in a way that would
significantly diminish the obligation imposed by section 251(c)(3).

287. The interpretation advanced by most ofthe BOCs and GTE, described above,
means that, ifa requesting cmier could obtain an eIemeat from a source other tban the
incumbcDt, then the incumbent need not provide the element We agree with the reasoning
advanced by some of the commenters that this interpretation would nullify section 251(c)(3)
because, in theory, any new entrant could provide all of the elements in the incumbents'
networks. Congress made it possible for competitors to enter local markets through the purchase
ofunbundled elements because it recognized that duplication ofan incumbent's network could
delay entry, and could be inefficient and mmecessary.406 The interpretation proffered by the

60S See Random House College DietioDary 665 (rev. ed. 1984).

f06 See LDDS comments at 37. reply at 14-15.
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BOCa and GTE would inhibit DeW entry and thus restrict the potential for meamingful
competition, which would \mdanrine'tbe procompedtive goals ofthe 1996 Act. As a practical
matter, ifit is more efficient and less costly for new mtraDts to obtain network elements from a
source other than an incumbent LEe, new entrID1I will likely pursue the more emcia and less
costly approach. AdditiODl1ly, as discussed above at section IV.C, we believe that aIlowiDg
incumbent LEes to deny accea to unbuDdIed elementl on the grounds that an element is
equivalent to a service available at resale would lad to impnctical results, because incumbents
could completely avoid section 2S1(cX3)'s unbundIiDg obligations by otJering 1mbundIed
elements to end \ISel'S IS retail services.W1

288. Finally, we decline at this time to adopt IDY ofthe additional criteria proposed by
commenters. We conclude that noDe of the additional f8ctors .suagested by COIDIDeDten
enhances om ability to identify unbundled network elCIDIDts consistent with the poeompetitive
goals ofthe 1996 Act.6OI These additional considerations would limit unbundling requirements
or make it administratively more difficult for new entreats to obtain Idditicmal unbundted
elements beyond those ideatifiec:l in our minimum list ofrequired elements. For example, we
believe that the proposal that new entrants must provide detailed estimates reprding projected
market demand is not necessary for incumbent LECs to efficiently plan for network growth.

F. Provision of a Tel....UDieatioDJ Se"* UUI Vabudled Network ElemeJlts

1. Background

289. Section 2S1(cX3) provides that an incumbent LEe must provide access to
"unbundled network elemeats in a manner that allows n=questing carriers to combine such
elements in order to provide" a telecommunications service.a In the NPRM, we sought
comment on the meaning ofthis requirement

2. Comments

290. The Illinois Commission and Texas Public Utility Counsel, IS wen IS a number of
potential local competitors, argue that incumbent LEes caDDOt limit the nature ofrequests for

fII7 See infra, Section V.H, for a fiu1herdiscussion on the nlatioalbip betweeD sectioas 251(c)(3) 1DCl2S1(cX4).

.. See, e.g., Texas Public UtilitY Counsel comments at 9-11; CiDciDDati Bell COIIIIDeDtIIIt IS; NClI1eI comments lit 6
(the diveiSion ofresean:h and aevelolllDent efforts to facilities that new entrants do not really want will stifle
mnovation); SBC comments ~ 25-31, 84-99.

lI09 47 U.S.C. § 251(cX3).
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required elements, restrict the sale ofthose elemeats or the manner in which carriers use them,610

impose requirements on the use ofunbundled elements, or:require the purchase ofelements that
carriers do not need.611 The Texas Public Utility Counsel contends that carrierS may combine
unbundled elements with any teehnica1ly-compatible equipment612 AT&T argues that
incumbent LEes should be prohibited from separating elements that are ordered in combination,
or from varying the definition ofan unbundled element based on the services a carrier seeks to
offer (absent the consent oftho reqn"SMI carrier). AT&T and Comptel also argue that, in order
to c=able new entrants to offer competiq services, iDcambent LEes imISt perform the functions
necessary to combine eJemllltS, and they must do 10 in -.y technically feuible manner requested
by a new entrant613 A.cconting to Compte!, iDcumbeDt LEes must provide the operational aDd
back office systems necessary for nMluesting CIIrien to purcbue and combine network elements,
otherwise the new entrants' ability to compete will·be impaired.'J4 sprint contends that this
provision :requires incumbeDts to offer different facilities·aad services ill OOIIDecUon with a
particular element, depending OIl the service a reqnestina carrier seeks to offer.'I' The Florida
Commission argues, however, that, ifa new eDtr8Ilt needJ a particular variation ofan element to
offer a service, that element sbouId be 1Ieated as distinct. This means, for example, that, ifa
requesting carrier seeks a local loop with aspecific kind ofCODditioniq, that loop should be
treated as a distinct element from loops with other kinds ofconditioning.616

291. NYNEX conteads that incumbent LEes are not oblipted to connect unbundled
elements either to each other or to new entrants' facilities, and that the text ofsection 251(c)(3)
requires requesting carriers to do the combining.61? BellSouth argueS that section 251(c)(3)
requires requesting carriers to identify network elements with sufficient specificity so that their

610 BIiDoia Commission tXtIDmealS. 36-3&;~Tel~~ lit 21; CIbIe & W'n1eIs npIy at 20; LDDS comments at
40 (the IUltUte grants carriers 1he right to use unbUndled eIemeuts to offer my telecommunications service); QCCord
Gel reply at 1r.

611 LDDS commoats It40; AT&T QMDIDeutllt 27; CIbIe & WiNIIIs NDlY It20; Texas Publie UtQity CouDseI
comments at 8-9; see also NCTA. c:ommoats It40-41 (new _lilts muithave access to elemeDts tJuit are DeCesSary
to provide a telecommunieatioDs service).

612 Texas Public Utility Counsel COIIIIDOBts at 1.9.

613 AT&T comments at 27; CompTel reply at 23-24; see also MCI comments at 23.

614 Cc8pTeI CODIIDants. 31. BlICk ofBce systeIII;S include 1Ile lCImilli-...ive mllDS by wbic::h incumbentLEes
COIIIIDtI'CiaI1l' ~visionto~ scrviCles to COIIIIDtI'I. thus, 1hey inclucfe 1he JDeIIIS by wbic::h
incumbent LECs accept orders for services, respond to requests for repairs, etc.

61S Sprint comments at 30.

616 Florida Commission comments at 22.

617 NYNEX reply at 19.
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characteristics and appt'Opriate uses can be defined. BeIlSouth contends that section 251(c)(3)
prohibits carriers from requesting elements to provide cable or information services.611

3. Dile1llliOB

292. Under section 251(c)(3), incumbcmt LEes must provide access to "unbundled
network elements in a manner that allows reqUMting emden to combine such elements in order
to provide" a telecommunications service.619 We agree with the Il1iIlois Commission, the Texas
Public Utility Counsel, and others that this JaaaueIe bin incumbent LEes from imposing
limitations, restrictions, or requirements on requests for, or the sale or use of, unbundled
elements that would impair the ability ofrequesting cmiers to offer telecommtmicadoDs services
in the manner they intend. for example, incumbent LEes may not restrict the types of
telecommunications services requesting carriers may offer through unbuDdled elements, nor may
they JeStrict requesting carriers from combining elements with any teehnically compatible
equipment the requesting carriers own. We also conclude that section 251(c)(3) requires
incumbent LECs to provide requesting carriers with all ofthe ftmctiODBlities ofa particular
element, so that requesting carriers can provide any teJecommUDiCBtioDS Iel'Vices that can be
offered by means ofthe element We believe this interpretation provides new entrants with the
requisite ability to use unbuDdled elements flexibly to~ to market forces, I11d thus is
consistent with the procompeti.tive goals of the 1996 Act

293. We agree with AT&T and Compte} that the quoted text in section 251(c)(3) bars
incumbent LECs from separating elements that are ordered in combination, unless a requesting
carrier specifically asks that such elements be separated. We also conclude that the quoted text
requires incumbent LEes, ifnecessary,'to perform the fimctions necessary to combine requested
elements in any technically feasible manner either with other elements from the incumbent's
network, or with elements possessed by new entrants, subject to the technical feasibility
restrictions discussed below. We adopt these coDClusioos for two roasons. First, in practice it
would be impossible for new entrants that lack facilities and information about the incumbent's
network to combine unbundled elements from the incumbents' network without the assistance of
the incumbent. Ifwe adopted NYNEX's proposal, we believe requesting carriers would be
seriously and unfairly inhibited in their ability to use unbundled elements to enter local markets.
We therefore reject NYNEX's contention that the statute requires requesting carriers, rather than
incumbents, to combine elements. We do not believe it is possible that Congress, haviDg created
the opportunity to enter local telephone markets through the use ofunbundled elements, intended

611 BellSouth comments at 36; see also PacTel reply at 16-17.

61' 47 U.S.C. § 2S1(cX3).
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to undermine that opportunity by imposing tecbnica1 obligations on requesting carriers that they
might not be able to readily meet.

294. Second, given the practical difficulties ofnquiriDg requesting.carriers to combine
elements that are part ofthe incumbent LEe's network, we conclude that section 251(eX3)
should be read to require incumbent LEes to combine elements requested by carriers. More
specifically, section 2S1(eX3) provides 1bat incumbeDt LEes must provide unbundled elements
"in a IIMII1IW that allows requesting carriers to combiDe them" to provide a telecommunications
service. We believe this phrase means that incumbents must provide UDbundled elements in a
way that ,1IflbI,s nq"estjnl cmiers to combine them to provide a service. The phrue "allows
requesting carriers to combine them," does not impose the obligation ofphysically combiDiDg
elements exclusively onrequestiDg carriers. Rather, it permits a requesting CII'rier to combine
the elements ifthe carrier is reasonably able to do so. Ifthe carrier is unable to combine the
elements, the incumbent must do 80.620

295. Our conclusion that incumbent LEes must combine unIJuDdled dements when 80

requested is consistent with the method we have adopted to identify unbundled network
elements. Under our method, iDeumbents must provide, u a single, combined elemeat, facilities
that could comprise more than one ele.ment. This means, for example, that, ifthe states require
incumbent LEes to provision subloop elements, incumbent LEes must still provision a local
loop as a single, combined element when so requested, because we identify local loops as a
single element in this proceeding"621

296. We decline to adopt the view proffered by some parties that incumbents must
combine network elements in any technically feasible manner requested. This proposal
necessarily means that carriers could Jequest incumbeat LEes to combine elements that are not
ordinarily combined in the incumbent's network. We are concerned that, in some instances, this
could potentially affect the reliability and security ofthe incumbent's network, and the ability of
other carriers to obtain interconnection, or request and use unbundled elements. Accordingly,
incumbent LEes are Jequired to perform the functions necessary to combine tbose elements that
are ordinarily combined within their network, in the manner in which they are typically
combined. Incumbent Lees are also required to pedorm the functions necessary to combine
elements, even ifthey are not ontinarily combined in that manner, or they are not ordinarily
combined in the incumbent's network, provided that such combination is technically feasible,622

620 In this context, we conclude that the·..... "combine" meaDS~ two or more unbuDd1ed network elements
in a maDDer that would allow a requesting canier to offer the telecommunications service it seeks to offer.

621 See i1tfra, Section VJ.

622 As discussed in Section IV, effects on netwode reliability and .........itv Ire factors to be considered in ~"'_~~fttechnical feasibility. -"J ...._~
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or such combination would not undermine the aMtity ofother carriers to access unbundled
elements or interconnect with the incumbent LEC's network. Incumbent LEes must pnwe to
state commissions that a request to combine particular elements in aparticular manner is not
teeJmieally feasible, or that the request would undermine the ability ofother carriers to access
unbundled elements and intercoDnect because they have the information to support such a claim..

297. We apee withSprint and 1he Florida Commission, respectively, that in 101M cases
incumbent LEes may be requked·to provision a pmicular element in Berent ways, depending
on the service a requestiDg cattier seeks to offer; and, in other iDstaDces, wheJ:e a new en1raDt
needs a particular variant ofan element to offer a service, that element should be treated as
distinct from other variants of the element. This means, for example, that we will tteat local
loops with a particular type ofconditio~as diJtinct elements that are diffinnt from loops
with other types ofconditioning.624 AB discussed below, we agree with CompTel that incumbent
LECs must provide the operational and support systems necessary for requesting carriers to
purchase and combine network elements. Incumbent LEes use these systems to provide services
to their own end users, and new eDtrants similarly must bave access to them to provide
telecommunications services using unbundled elements.as .Finally, we agree with BellSouth that
requesrina carriers must specify to incumbent LOCs the aetwork elements they seek before they
can obtain such elements on an unbuDdled·buis, We do not believe, however, that it wiD ·a1ways
be possible for new entrants to do this either befoIe lJeIOdations (or atbitratioas) begin, or before
they eDd, because new eD1rants will likely lack knowledge about the facilities and capabilities of
a particular incumbent LEC's network. We further believe that iDcum.bent LEes must woIt with
new entrants to identify the elements the new entrants will need to offer a particular service in the
manner the new entrants intend.

G. NODdJseriJDillatory Aceeu to Unbundled Netwerk Elemeats ud Just, Reuonable
and NoncUJaiIIliDatory Terms and ConclttioDi for the Provision ofUnbundled
Network Elements

1. Baekground

298. Section 251(c)(3) requires incumbent LEes to provide requesting carriers
"nondiscriminatory access to network elements on an unbundled basis ... on rates, terms, and
conditions that are just, reasonable, and nondiscriminatory!'626 In the NPRM, we sought

m For an explanation ofwhat COIlditioa.iDa ofa local loop 1DeIIIS,. i1fN, SectioD VJ.t.

OtFlorida Commission comments at 22.

62S Incumbent LEe back-office systems II"e discussed in Section VJ.

-47 U.S.C. § 2S1(cX3).
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comment on whether we should adopt minimum natiODBl requirements goveming the terms and
conditions for the provision ofunbundled network elements. We further asked what rules could
ensure that the terms and conditions for access to unbundled network elements are just,
reasonable and nondiscriminato, and how we should eIIfon=e·such rules. Inparticular, we
souaht comment on whether we should adopt UDifoml DItioDal rules governing provisioning,
service, maintenance, techaical standards and DOllCIiJcriIIWI safeguuds in connection with
the provision ofunbundled network elements. We also asked whether we should coDJidel any of
the terms and conditions applicable to the provision ofaccess to unbundled elements in
evaluating DOC applications to provide in-region interLATA services under section 271(b).6Z1

2. COlDIDeDts

299. The Florida, Illinois and Washington Commissions, as well as a number ofpotential
competitors, argue that we should adopt Dational standards goveniiDg the terms and conditions
for the provision ofunb1m.dled elements to ensure that new entrants obtain nondiscrimiDatory
access to elements. These parties contend that incumbent LEes have the incentive and ability to
delay the provisionina ofunbundled elements, to provide lower quality services to new entrants,
and enpge in other anticompetitive tactics. They further que that it would be a tremendous
batrier to entry ifnew en1rants had to negotiate the terms and conditions for the provision of
unbundled elements on a state by state basis, especially in lipt ofthe incumbent LECs' superior
bargaining power. AecordiDgly, they argue that we should establish~mandating
nondiscriminatory performance for ordering, installation, provisioning, maintenance, repair and
billing.62I Cable &; Wireless argues that access to unbundled network elements on a
nondiscriminatory basis will assist small clrriers in entering local exchange markets because
small carriers cannot afford the capital necessary to build competing infrastructure.629

300. The parties arguing for national standards governing the terms and conditions for
the provision ofunbundled elements disagree, however, on the types ofrequirements we should
establish. Teleport and lntermedia Communications argue that incumbent LEes should be
required to provide installation, service and maintenance for new entrants pursuant to the same

627 NPRM at paras. 79, 89.

.. MFS comments at 16-17,41; AT&T commeats at 33-39; AT&T rwply It 21-22; TCC COIIIIDeDtIIt 54-60; Cable
& W'nless comments at 36-37; MCI comments at 20-27

1
'~crmlilit 3; CclDtiIMIltII CCMIlJIIMts It 19;

Comcut comments It 24-25; IntenDedia c:ommeots at 3- 3; Florida Coewiuicm comments at 21; Illinois
CommissiOD comments It40; Washiaaton CommissiOD COJIlII.-lts It21-22; SpriIt cwwmmtI at 17-19; GST
comments at 17; Teleport reply It26-~;Nextel c:ommeDts at 9-10; HCfA commeats It44-46; Colorado
Commission comments at 27 (some general terms and CODditions would be usefuJ); Texas Commission comme:uts at
15-16.

C9 Cable & Wireless comments at 23; see abo 8BA co.mments at 14-15 (1be Commission should establish terms and
conditious for the provision ofunbuDdled elements, for otherwise, the provision ofunbundled elemeats to smaller
competitors would be rendered useless). .

145



FederI1 CommUDiC8lioas Commission ·96-325

staDdards they do fortbemselves.630 NCTA, MCI, aDd Cable & W'neless argue that 'We should
adopt specific standards, iaclading time limits, for imp1emeldltion ofrequests for unbuDdIed
elements.631 Mel, AT&T, Frontierad the Washington and Texas Commissions further argue
that incumbents should be required to provide ICCOIS to UDbundled elements that is equal in
quality to what the incumbents provide themselves.6S2 P.eNet arpes that the "equal-in-quality"
standard does not mean that treatment Ibould be ideDtical where cIiffereDt technology is used, but
that the quality should be the SIIDe.633 Time Warner ad CoatineDtal argue that we sbould
subject incumbents to reasonable provisioning standards.614 The District ofColumbia
Commission argues that we should adopt a general tule that the incumbent must offer the same
services under the same temls and conditions to all similarly situated customers.635 Finally,
Lincoln Tel. argues that the Commission should adopt the terms and conditions established in
our Expanded Interconnection and Open Network Architecture proceedings.636

301. A number ofincumbeDts, including Bell Atlaatic, SBC, OVNW aDd NYNEX,
conteDd that we should not set specific 1Ules, including time limits, for instillation, service,
maintenance and repair bee.- incumbent LEes have ditferent operational and admiDistrative
systems, and are subject to di1re.rent state staDdards.637 O\1NW further notes that specific
intervals would impose an uneconomic burden on rural LEes because it would force them to
purchase excess capacity in 1dvance.63I The Wubinaton and Florida Commissions, U 'Wen U

SBC, GVNW, NYNEX, and AT&T, argue that we should adopt a general nondiscrimination
standard and require incumbent LECs to provide network elements~ new entrants according to

630 Teleport comments at 25,33-34, reply at 26-29; Intermedia comments at 3-13.

611 NCTA comments at 44-46; Mel comments at 24-30; Cable" Wueless comments at 36-37; see abo Intermedia
COD1IIleDtS at 3-6.

612 MCI comments It~.i.ATa:Tcomments. at 33-39 (the Commiaioa _ iaaposed similar~ in other
iDstaDces where 1be Buy pnwide~ serYiCes1bIt~ OIl moaopoIY...COIdrOIIicl by 1be BOCa);
Texas Commission comments at IS-16i. Washington Commission MIDJDMfs at 21; FI'CIIltier commeDts It 18; occord
MFS comments at 17, 41; see abo AC::sI comments at SI; Ohio commission comments at 31.

613 PageNet comments at 6-9.

614 TIlDe Warner comments at 44-4S; Continental comments at 20.

61S DisIric:t ofColumbia CommisIioD COIDIIlmD It 19-22.

616 Lincoln Tel. comments It 9.

G7 Bell Atlantic comments at 31; sse COIDIDeDts at 37-38; GVNW CWIUIIMts at 17;.NYNEX":ply at 32-33; He
abo Colorado Commission comments at 24-27 (certain tIc:Imic:al stmdIrds may not be ecoDODllCilly reuonable in
all areas because ofdifferences in tecbnolol)', demoll'lPhY and poarlpby).

611 GVNW comments at 17.
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the same installatiOIl, service. and maiDteDance iDterva1J that apply to LEe customers and
services. The Florida·Commission observes that state requiremeIlts vary by state, and ·theIefore
states are in the best position to evaluate disputes rcJating to instaIJation, service and maintaIance
intervals.6J9 NYNEX expIaiDs tbat implementation ofIUd1 a aeoeml standard will vary bued on
tecbDolOiY, service of:feriDg, and geopaphic area, _ therefOre states and negotiating parties are
in the best position to chWmi8 especific implemeatatioD responsibilities.640 TCC argues that we
should adopt ageneral stIIldard prohibiting incumbents &om tavoriDg their own retail operations
and that consumers should not be able to perceive a di1ference between services provided by
incumbents and 'those provided by new entrIDts."1 Boll Atlantic contends that. while we should
adopt a general noncliscriDaiDastand., this st8Ildard Ibould not iDcolporate the stadards
that apply to LEC customers and services becauIe IDIIItY UDbundIecl elements are new services
with which incumbent LEes have no expericuce...2 The P.-yIYIDia Commission arpestbat
the terms and COnditiODS adopted herein should accommodate local variations.643

302. A number ofpotaDtial competitors que that, to achieve nondiscriminatory
provision ofunbundled elements, incumbent LEes must be required to provide pre-orderiDg,
ordering, provisioning. biJliDa, and maintaIance and NPIir, and other services on a "real time"
basis, which can only be doDe throuah the use ofe1eeUoDic ordering interfaces.644 CompTel
argues that incumbents provide these types ofservices to thooueIves by automated maDS and
therefore they should be available to competiDg providers throuP automation...s AT&T
contends that manual interfaces for the provision ofUDbuDdlede~ would cause
overwhelming delays that would iDhibit the ability ofnew CDtraD.ts to compete.646 AT&T further
argues that we should establish Datioual standards for pteways that would interface with
incumbent LEC electronic ordering systems. AccordiDg to AT&T, the Commission should

at Within.... CommigjM c:ommeatI·1t 21-22; Florida C'4mmi'" cam-ents It 21; sse comments It 37-38;
AT&T comments at 33-39; AT&T reply at 21-22; NYNEX reply at 32-33; accordTCC comments at S4-60;
Intermedia comments at 3-13.

6tO NYNEX reply at 32-33.

64\ TCC comments at S4-60.

642 Bell Atlantic comments at 31.

643 Pennsylvania Commission comments at 25.

.... Sprint comments at 17-22; Teleport repl): at 26-29; AT&T CQIDIIWJls at 33-39; AT&T reply at 21-22; TCC
comments at S4-60; MCI CCIIIUDatS at 23'. See i1fra, SectioD VJ.5, summarizing the EIectrOJiic Communications
Implementation Committee's defiDition ofIII eleCfroDic interfIce.

645 CompTel reply at 23-24.

646 AT&T comments at 33-39~ reply at 21-22.
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oversee the development ofsuch.gateways and incuIa1!Nt8t LEes should be required to provide
electronic orderiDa systems with the same level ofquality that they praride in such systems for
themeelves.647 AT&T, MCI, aDd Sprintargue that we sboaId establish deedlines for the
deve1opm.cDtofelectronic iDter.fIce systems, and a dMcIIine forimp~on ofsuch
syste:ms.641 TCC argues that incumbmts should DOt delay provision ofunbundled elements until
automated interfaces are developed.649 LiDcoln Tel. con1eads, howeYer, tbat we should not
require small and medium size incumbent LECs to provide electronic 0Idering interfaces.650

303. Some potential competitors argue that we should impose additional terms and
conclitions·for the provision ofunbuncDed elements, .includiDg aU test and tum-up procedures,
nondiscriminatory ICCeSS to incumbent LEC datUMes, 8fOU1Id-the-clock provisioniDs support,
and processes that would maD itas easy and traDIJ'INDt for a customer to switeh local carriers
as it currently is to switch long distance carriers. 1'be8e~ -aue that we should require .
incumbents to continue to participate in cooperative industry practices, such as the Centralized
Message Distribution System, and that new entI8Il1S should have access to such systems.651
Sprint and NCTA contend that, because incumbent LEes can obtain access to a new entrant's
CPNI, through access to sipaJing and datablses, we should prohibit incumbent LEes from using
a ncw·entraDt's proprietary information for IIIIlbtiDg puIpCJIeS.652 MFS argues that we should
set minimum teebDical standards inc:onnectien with the provision ofUllbundled elements, and
thus we should require incumbeDt LEes to offer new en1IIDts aay type ofloop facilities (e.g.,
loop upgrades and CODditioaiaa)and trMsnUssiOll oapabIIities aVlill1;)le within its network.'"
Mel contends we should adopt DldiODll taelmica11t1DC1m1s in COIlIlOCticm with the means to
combine elements and access to information and that such tec1micaI standards should meet
Bellcore and ANSI requirements. MCI further contends that, to overcome incumbent LEC
incentives to engage in dilatoly tactics, the Commission should require incumbent LEes to
implement the terms and conditions for the provision ofunbundled elements within six months
after the end ofnegotiations or arbitrations. MCI contends that this requirement will hasten the

6t1 AT&T comments at 33-39; accordTCC comments at S4-60.

641 AT&T comments at 33-39;S~ commeD1l at 17-22 (die Cc-nmjMiop abould dinlct tile~ to cleveloD
standIrds for electronic~within 12 mOll1bs, IDd shouId,.n incumbents to implement these standards
within 12 mOllths); MCI comments at 20-27; MCI reply at 28-30.

.., TCC comments at S4-60.

650 Lincoln Tel comments at 9.

651 See, e.g., MCI comments at 23; AT&T comments It 33-39; CoJItiIleDtBl commems at 23.

m Sprint comments at 17-22; NCTA comments at 43.

6S3 MFS reply at 18-19.
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development of the teelmical standards and operational support systems that are necessary to
provide unbundled elements in anondiscrimiDatory manner.6S4 AT&T argues that the terms and
conditions for pre-ordering, ordering, provisioning, billing, and maintenance and repair should be
the same under sections 2SI(c)(3) and 2S1(c)(4).'5' .

304. PacTel and USTA argue that we should DOt establish Datioual standards for
:_.....11..: • and mainteDance and .. . with the • • f·_L.._.H_.IumuwauOD, serY1ce, ~ rep8ll1D cmmection pl'OV1I1on 0 UIWUIlURiU

elements. PacTel contends that we should merely estIbIiJh guidelines. USTA argues that the
1996 Act does not authorize the Commission to establish such stlDdards, and the adVlDtageS of
rules for the provision ofunbundled elements are more than offset by the impingemeDt on
voluntary negotiations.'" USTA and the CaHfomia Commission fiD1her argue that we should
not adopt teclmical standards to insure in1a'Op'erability between networks because this fimction is
performed by standards bodies, IDd the di1fercnces in opetBtional and admjnistrative systems
between LEC networks result in different provisionjnalDd service intervals. They further argue
that any requirements on technical standards would hiDder efficiency.657 PacTel argues that there
is very little opportunity for discrimiDation &piNt competing providers because few elements
are dedicated to specific new entrants. PacTel further contends that we should not establish rules
to insure nondiscriminatory provision ofnetwork dementi because such rules will eDCOUtIge
litigation and the 1996 Act is self-effectuating. PacTel argues that we should consider claims of
discrimination on a case-by-case basis through adjudication ofcomplaints.M1 Both PacTel and
USTA argue that the terms and conditions for the provision of11DbuD4led elements should be
resolved by private parties, the states, and industly fora.659 The Califomia Commission argues
that the states are best situated to determine the terms and conditions for the provision of
unbundled elements because they can best accommodate unique circumstances. The California
Commission also argues that the Commission can determine whether the terms and conditions

6S4 MCI comments at 20-27; MCI reply at 28-30.

6SS AT&T comments at 33-39.

656 PacTel comments at 4044; USTA comments at 21-22; 8M a1Io GtE comments at 24.

6S7 USTA comments at21~~ ('4mmissioD C(IIDIMIIIIs at 260-2Ii~_0 Colondo Commjuion
comm.entJ at 27 (natioaal .call1aDdKds are a laudable pibut sbowa be~ c:onsidered because of
differences between incumbent LEe Detwodcs); OreaClll CQllln,jajan comments at 24.

651 PeeTel comments at 30. So-S2; QCCord GVNW comments at 23-24~~LECs to)ll'O'Vjde
eq¢.valent service is a~ve inceatives 1DIJI'OItCh; the FCC will acbievci •• provision of
unbund1ed elements ifit msures that incum6ents are adequately compeosated for such services).

'" PacTel comments at 30. 40-44: USTA comments at 21-22.
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for the provision ofunbundled elements are appropriate when the Commission evaluates BOC
section 271 applications.6dO

305. Teleport argues that we must impose some method ofenforcing tams and
conditions applicable to unbundled elements, otherwise such regulations will not achieve their
desiled effect.661 Thus, Teleport and aaUli1berofotherpotential co.IDJ'&'titols argue that we
should impose penalties on incumbent LEes who fail to meet om standards.662 MFS and NCTA
argue that new entrants should be entitIec1 to damages, IDd NCTA further contends that new
emnots should be entided to a Nduetionin rates for vioJaticms ofour mles.463 AT&T and
Intermedia Communications... that incumbents sbouId be requiled to file reports
demoDstrating compliaDce with the terms and ccmditicms established herein.e64 AT&T and others
specifically request that the Commission require each iDeumbent LEe to file quarterly reports
identifying the time intervals UDder which the incumbeats have pedonned ordering,
provisioning, and maintenlDee functions for compedton and for theincum.bents' end-user
customers.665 MCI and Cable &Wnless .aque that we should maintain oversight ofthe process
by which incumbent LEes implement nquests for unbundled elements.'" PacTel opposes the
imposition ofpenalties for failure to meet performance standards on the gtounds that this will
foster litigation and unwarranted claims ofbreach.667

306. A nwnbet' ofpoten1ial entrants argue that the Commissi9n should condition BOC
entry into the in-region 10Dg diJtance market on fgJfiJJment ofthe terms and conditions for the
provision ofunbundled elements.'" Teleport argues that once the BOCs get into the in-region

- California Commission comments at 26-28; see also Oregon commission comments at 27.

«61 Teleport reply at 26-29.

«62 Teleport comments at 2S-34,l'eJ!ly at 26-29; MCI COIDJIleIlts at 20, reply at 28-30; NCTA comments at 44-46;
Comcast comments at 24-2S; Coatbillltal comments at 20.

'" MFS comments at 16-17,41; NCTA comments at 4>46.

... ~T&Tcomments at 33-39; Intermedia COIDIIleDts at 3--6.

f65 See, e.g., AT&T comments at 38; Gel comments at 9; Intermedia comments It4-5; ACTA comments at IS.

'" MCI comments at 21-27; Cable &; Wireless c:ommentJ at 36-37.

'" Pactel comments at 30.

... MCI comments at 21-27; Teleport c:ommeots at 25-34 <......_ it is~~ service cnWitY
problems); Cable &: Wireless comments at 36-37; TeC comments at 54-60; ComPTel comments at 23-24':. LDDs
comments at 27. '
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