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long distance market they will have no iDcentive to provide competitors with nondiscrimiDatory
access to unbundled network elemmts.- PacTel, however, qua that we should COD.ChJde that
the checklist in section 271 is SItisfied ifan incumbent LEC is providing unbundled elements u
required by the Commission and states, aDd we should not COBSider the terms and conditions for
the provision ofunbundled elements in evaluating section 271 applications.670

3. DiJeussioD

307. We agree with those commenters, including the Florida, Dlinois and Washington
Commissions, that to achieve the procompetitive goals ofthe 1996 Act, it is necessary to
establish rules that define tke obligations ofincumbeIlt LEes to ptOvide nondiscriminato
access to unbundled network elements,ead to provide such ekments 011 terms and conditions
that are just, reasonable aDd nondiscrimiDato.611 As discussed above at sections n.A, n.B and
V.B, we believe that incumbent LEes have little incentive to facilitate the ability ofuew
entrants, including smalleatities, to compete apiDst them and, thus, have little incentive to
provision unbundled elements in a memer that would provide ef6cientcompetitors with a
meaningful opportuDity to compete. We are also copmlDt ofthe fact that incumbent LEes have
the incentive and the ability. to enpp in many kinds ofclilcrimiDation. For example, incumbent
LEes could potentiaUy delay providiDg access to unbundled network elements, or they could
provide them to new entrants at a degraded level ofquality.

308. Consistent with arguments advanced by the Florida and Wesbington Commissions,
incumbent LEes, and potential competitors, and u mole fully discussed in the specific sections
below, we adopt general, national rules defiDing "nondiscriminato access" to unbundled
network elements, and "just, reasonable, and nondiscriminatory" terms and conditions for the
provision ofsuch elements. We have chosen this appro8Ch, rather thaD allowing states
exclusively to consider these issues, ~use we believe that some natioDal rules regarding
nondiscriminatory access will reduce the costs ofen1ry and speed the development of
competition.672

309. We conclude, for example, that natioDal rules definiDa the 1996 Acts requirements
reganting nondiscriminatory access to, and provision ot unbundled elements will reduce costs
associated with potential litigation over these issues, and will enable states to conduct

..Teleport comments at 25·35.

670 PacTel comments at 40-44.

611 See i1ifra. Section vn. for a discussion ofjust, reasonable IIld Dondiscriminatory rites for unbundled Detwork
elements. .

m See supra. Section V.B.
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arbitratioDs mOle quickly by reducing the number of issues they must CODSider. Such niles will
also facilitate the ability ofthe Commission to conduct at'bitrations, should we assume a state's
responsibilities under section 2S2(eX5). We ccmelude furthertbat such rules will create some
uniformity across states in CODDeCtion with the tenDs uacIer which new entrIDtS may obtain
access to network elements, thus facilitating the ability ofpotential competRors, including small
entities, to enter local markets on a regional or national scale. Accordingly, for all ofthese
reasons, we reject the arguments ofPacTel and USTA that we should not adopt national rules
relating to incumbent LEC obligations to provide access to, and provision, unbundled elements. -~.;...-...:...~.....,......
ma~~&3mmmu.

310. The record compiled in this pI'OCA"MtiDl supports 1he adoption ofuniform general
rules tbIt rely on states to develop IBOIe specific ~CIIiltS in arbitrations and other state
proceedings. More significantly, however, we agree with the California and Florida
Commissions that the states are best situated to issue specific rules because oftheir existing
knowledge regarding incumbent LEe networks, capabilities, and performance standards in their
separate jurisdictiODS and because ofthe role they will play in conducting mediations,
arbitrations, and approving agreements. We expect that the states will implement the general
llODCtiscriminaon rules set forth herein by adoptbIa, I1fIer alta, specificrulos determiDinI the
timing in which incumbent LEes must provision certain e1emeDts, and Illy other specific
conditions they deem necessary to provide new emrants, including small competitors, with a
meaningful opportunity to compete in local exchange markets. The~ will continue to gain
expertise in connection with issues relating to just, reasonable, and nondiscrimiDatory access and
provision ofunbundled network elements. We expect to tum to the states, and rely on the
expertise they develop in this area, when we review and revise our mles as necessary.

311. We agree with those·commenters that arpe that incumbent LEes should be
required to fulfill some type ofreporting requiremellt to ensure that they provision unbundled
elements in a nondiscriminatory manner. We believe the record is insufticimt at this time to
adopt such requirements, and we may reexamine this issue in the future. We encourage the
states, however, to adopt reporting requirements.673 We decline to address whether the
Commission should coDSider any ofthe terms and conditions adopted here in evaluating BOC
applications to provide in-region long distance services. We will consider this issue, as it arises,
when we evaluate individual BOC applications.

a. Nondiscriminatory Ac:c:ess to Unbundled Network Elements

m We Iddress issues~ eaforcemeDt ofthe rules we~ in this Section,~~
access to, IDCl just, reuODable and nondiscriminato terms and conditions for the provision ofunbundled networlc
elements, at supra, in Section n.E.
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312. We conclude that the obliptiOil to provide "DODdiscrimiDatory access to network
elements on an unbundled bais"'74 refers to both the physical or logical CODDeCtion to the
element and the elClllDlDt itself. In CODIideriDg how to implement this obligation in amanner that
would achieve the 1996 Acts 1081 ofpromoting local exdMmge competition, we recopize that
new entrants, incIudina small entities, would be cImiecl a meaninlftll opportuDity to compete if
the quality ofthe access to unbundled elements pmvidecl by incumbeat LEes, as well as the
quality ofthe elements themselves, were lower than what the incumbent LEes provide to
themselves. Thus, we conclude it would be insufficient to define the obligation ofincumbent
LECs to provide "nondiscriminato access" to !MID tbat the quality ofthe access and unbundled
elements incumbent LEes provide to all requestina cam.,n is the same. A$ discussed above
with respect to interconnection,m an iDcumbent LECcould poteDtiaJly act in a noDdiIcriminatory
manner in providing access or eIomeBts to all recp_ng carriers, while providing prefermtial
access or elements to itself. .Aeeon:IiDgly, we CODdude that the phrase "nonc:liscrimiMt
access" in section 251(e)(3) means at least two things: first, the quality ofan unbuodled Detwork
element that an iDcum.bent LEe provides, as well as the access provided to that element, must be
equal between all carriers requesting access to that element; secoDd, where technically feasible,
the access and unbundled network: eloment provided by an incumbent LEe must be at least
equal-in-quality to that which the incumbent LEe provides to itself.676

313. We believe that Conpess set forth a "noadiscrinrinatnry access" requirement in
section 2S1(e)(3), rather then an absolute equal-iD-quatity~ such as·that set forth in
section 2S1(e)(2)(C), because, ia rare eireumstances, it may be technically infeasible for
incumbent LECs to. provide requesting carriers with UDbuDd.led elements, and access to such
elements, that are equal-in-quaiity to what the incuDi.beD.t LEes pmvide themselves. According
to some commenters, this problem arises in connection with one variant ofone ofthe unbuodled
network elements we identify in this order. These commentet"s que that a carrier purchasing
access to a lAESS local switch may not be able to receive, for example, the full measure of
customized routing features that such a switch may afford the incumbent.677 In the rare
circumstances where it is technically infeasible for an iDcum.beDt LEe to provision access or
elements that are equal-in-qua1ity, we believe di8p8nlte access would not be inconsistent with the
nondiscrimination requirement Accordingly, we require incumbent LEes to provide access and
unbundled elements that are at least equal-in-quality to what the incumbent LEes provide

1574 47 U.S.C. § 2S1(cX3).

m SeeIVpl'fl, Sections IV.G, IV.H.

676 We note 1bIlprovid~~ of guaIity dIIo 1bat eajoyed by the incumbent LEe would also
CODStitute III "unjust" or .Ie" term or conditiOn.

677~ i1fra, Section V.J, discussing 'commeaters' arguments regarding the possible tecbnic:a11imitatioDs ofsuch
switches.
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themselves, and allow for an exception to this n=quiraDeDt only where it is todmically infeasible
to meet.671 We q:peet incumbent LEes to fulfill this requirement in nearly all instaDces where
they provision unbuDdled olem.eDts bcalJse we believe the teeJmical infeasibility problem will
arise mrely. We further conclude, however, that the iDcumbent LEe must prove to a state
commission that it is teelmica11y infeasible to provide access to unbundled elaDents, or the
unbuD.c:Ued elements themselves, at the same level ofquality that the incumbent LEC provides to
itself.

314. Our conclusion tbat an incumbent LEe must provide unbundled elements, as well
as access to them, that is "at least" equal in.quality to tbat which the incumbent provides itself,
does not excuse incumbent LEes from provicliDg, when requested and where technically feasible,
access or unbundled elements ofhiPer quality.'" As we discuss below,· we do not believe
that this obligation is unduly burdensome to incumbent LEes because the 1996 Act requires a
requesting carrier to pay the costs ofunbuncflins, ad thus incumbent LECs will be fully
compeIIS8ted for any efforts they make to iJlcrease the quality ofaccess or elements within their
OWll network.611 Moreover, to the extent this obliptioD allows new entrants, includina small
entities, to offer services that are different ftom those offered by the incumbent, we believe it is
consistent with Conpess's aoal to promote local exchqe competition. We note that, to the
extent an incumbent LEe provides an element with a superior level ofquality to a particular
carrier, the incumbent LEe must provide all other recpwtina carriers with the same opportunity
to ob1ain that element with 1he equivalent higher level ofquality. W~ further note that where a
requestina carrier specifically requests access or unbundled elements tbatare lower in quality to
what the incumbent LECs provide themselves, incumbent LEes may offer such inferior quality
ifit is technically feasible. Finally, we conclude that the incumbent LEC must prove to a state
commission that it is technically infeasible to provide access to unbundled elements, or the
unbundled elements themselves, at a level ofquality that is superior to or lower than what the
incumbent LEC provides to itself.

b. Jut, Reueuble ..d No.dilerimiDatory Tel'llU and Condltions for
the Prcn1IIon ofUab1mdled Network Elements

.6'71 The exception descnDed here does DOt excuse incumbent LEes from theob~ to JDO!tit>' elemcDts within
their netwodcs to allow requesting caniers to obtain access to such elements where this is teehnicaI1y feuible. See
supra, Section IVD.

m An incumbent LEe in~.• ClITia's~ for • DIdicular unbuDdled element, may uJdmltely
provision an element thit is higher in quality than what the incum6ent provides to itself. See iIift'a, 8ectioD V.1.1.

• s.11fr!:z, Section VJ. We~ far --P.1e, that ......t LEes~ local~ coa.cIitioned to eDIble
tl!e~VlSi'?D ofdigital services (Where teclmieauy feasible) even ifdle inCumbent does not itselfprovide sUch
digfta1 servIceS.

"I See infra, Section Vll.
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315. The duty to provide unbuDdled .netwoJ.t elements on "terms, and conditions that are
just. reasonable, and nondiscriminatory" mems, at a minimum, that whatever thole terms and
conditions are, they must be offered equally to aIlrapwtina carriers, and where applicable, they
must be equal to the terms and conditions under which the iDcumbIIIt LEe provisions such
elements to itself.A2 We also conclude that, because section 251(cX3) includes the terms "just"
and "reasonable," this duty eacompuses more than the ob1iption to treat carriers equally. .
Interpreting these terms in light ofthe 1996 Act's goal ofpromoting local exchange competition,
and the benefits inherent in such competition, we conclude that these terms require incumbent
LEes to provide unbundled elements under terms and conditions that would provide an efficient
competitor with a meaningful opportunity to compete. Such terms and conditions should serve
to promote fair and efficieot competition. This meIIDS, for example, that inctuDbent LEes may
not provision unbuDdled elements that are inferior in qulity to what the incumbent pmvides
itselfbecause this would libly deny an efficient competitor a Dleaningfill opportunity to
compete. We reach this conclusion because providiDa new entrants, including small entities,
with a meaningtbl opportuDity to compete is a necessary preccmdition to obtaining the benefits
that the opening oflocal exchange markets to competition is designed to achieve.

316. As is more fully diIcuIsed below,613 to eaable new eatrants, iDcIudiDg small eD1ities,
to share the economies ofscale, scope, and density withiD the incumbent LEes' networks, we
conclude that incumbent LECs must provide carriers purebuiDg access to unbundled network
elements withthe~. ordoriD& provisiODiDa,84~ and repair, and billing
functions ofthe incumbent LEes operations support systems. Mozeover, the incumbent must
provide access to these fimctioDS under the same terms and conditions that they provide these
services to themselves or their customers. We discuss specific terms and conditions applicable to
the unbundled elements identified in this order below, in Section VJ.

H. The Relationship Between Sections 251(c)(3) and 251(c)(4)

1. Background

317. Section 251(cX4) pmvides that incumbeDt LEes must offer "for resale at wholesale
rates any telecommunications Bvice that the carrier p.vYides at retail to subscribers that are not
telecommunications carriers.1t6I5 In the NPRM, we asked for comment on the relatiODShip
between this provision and section 251(cX3). Specifically, we asked whether carriers can order

A2 See suprtIS. Sections IV.G, IV.H.

AJ See brfra, Section VJ.

fl4ne term "provisiODiDI" includes inItaDItion.

.., 47 U.S.C. § 251(cX4).
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and combine network elements to offer the same Ia'Yices that incumbent LEes offer for resale
under section 251(c)(4). We observed that di1feIent pricing staadards under section 2S2(d) apply
to uobundled elements under section 251(c)(3) and resold services under section 251(c)(4), and
that section 251(c)(3) contemplates the purchase ofUDllplllated facilities (i.e., facilities that can
be used for either inter- or intr:astate services) while sublection (c)(4) does not necessarily
contemplate this. We asked for comment on the implications or significance of these
..J:~ 616wuwc;uce8.

2. Comments

318. A Dumber ofcommenters, including incumbent LEes and CAPs, argue that, in
order to distinguish section 2S1(c)(4) from section 2S1(c)(3), the Commission must conclude that
new entrants can only obtain access to unbundled eIemems if1hey own or possess some local
exchange facilities that they plan to use in combination with UDbundled elements to provide a
local service.617 According to NYNEX, the 1996 Act contemplates that new entrants will enter
local telephone markets either through section 2S1(c)(3) or section 2S1(c)(4). The former is
designed for entrants with some oftheir own facilities, and would allow them to supplement their
networks; the latter is designed for new entrants that do not possess any facilities.- MFS and
Bell Atlantic concur and cite the legislative history to the 1996 Act.619

319. In support ofthis intapetation, some commenters cite the bmguage ofsection
251(c)(3). Bell Atlantic Contends that the phrase referring to unbundling at "any technically
feasible point" means new entrants must have some oftheir own facilities to connect to that

'"NPRM at para. 85.

617 MFS commeats It 36-40,65-66.;. Be1ISoutb MID.1'IMBdB. It 3.!~.3'.Teleport. CCJIDIDCIdS It39-42; Be.II Atlantic
mnmlldl at 14, reply at 5-6; A.-i..,,"_" It2.$-31; U~II\~ It23-26, ND1Y It 10; TDS
~It 15-16; PacTelco7' :Js .-to-4$; GTB ftIDlyItt,!).SiiC1;iiY It 11; tli::ctNPtIIDIyIWDia
QwnmiMjoo~NYNEX 00"'7••••29-"39 (..... -..ad................CIa·obcaiD
UIlbuDcIled elements to aIIMce that is sold at resale only' they caD lelf-provide, at aminimum. ODe ofthe
elements used to • the .-vice).

==~ertha:=tl'i!c:~~~~=::=:=~e:==~tulll
aItemative to wholesale services pure resellers).

- MFS comments at 37-40; Bell Atlantic CCIIDIDeIlts at 12·14(c~ Joint~....., Statcmaat at 148, wbidl
:PfO'1des that, because ofthe sipificaDt investment~ to duplicate aD iDcumbellt's network, new _1Ilta will
~ access to e1emeDts in the incumbents' networb to~ the facilitia owned by the new eadrants); 8ee
alSo Ameritech comments It25·31(~ inteDded unb1iIidIed el_•••• to be WIld~CIII'iIn ...have 101M of
their own facilities because the provisioli allows c:arrien to~~ the elemeDts tliey~; NYNEX reply at
16-19 (there is no evidence in tile 1996 Act or the leaJslatiVe !UJtory~that Congress iDtiDdocl to allow
carriers to use unbundled elements an altemative way to resell services); US comments at S9-66.
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"point"80 NYNEX argues that the phrase "such teleeommtmieatiODS service" excludes services
provided by incumbatts,and thus new entrants can only use un&o.ndled elements to provide
services that incumbents do not offer.691

320. Other comnu.ters supporting this iDterp'etatioD, including incumbent LEes and
CAPs, contend that we must intelpret the 1996 Act in a way that gives meaning to each
provision. Accordingly, they argue that we cannot allow carriers to use unbundled elements
exclusively to provide services that are available at resale, because to do so would make section
251(c)(4), and its usoeiated priciD& provision, section 2S2(d)(3), meaningJea.692 They assert
that Congress established amore favorable priciDa standIrd for unbundled elements than resold .
services to encouraae facilities..bIsed enuy. They argue that Cougress, recognizing that
facilities-based carriers incur greeter risks than resellers and are a more potent competitive force,
created a statutory incentive to build com.peting facilities by provicling carriers who use
unbundled elements with the opportunity to achieve higher profits. According to these
commenters, ifwe allow carriers that merely resell services to obtain the financial benefits of
unbundled elements, we would reward them tho. they have incurred little risk, and _ would
discourage them from building competing facilities.'" BellSouth and Ameriteeh argue that the
language ofsection 25}(d)(2)(B) fot1:her supports this view because, ifcarriers can offer a service
for resale, then such carriers are not "impaired in their ability to offer a service."694

321. Ameriteeh, NYNEX, and MFS argue that allowing~ers to provide the
equivalent ofa resold service exclusively through the use ofUIlbmldled elements would
eviscerate the joint marketing restriction in section 271(e)(}) because there is no comparable
restriction in this provision against the joint marketing ofservices provided through unbundled

eo Bell Atlantic comments at 12-14. See also USTA comments at 59-66.

.,1 NYNEX reply at 16-19.

• MFS comJMl1tl at 36-40,65-66; BellSoulb CCIdIIadI at 31-33·NYNEX~ at 16-19;W~.."MIrt'
at 12-14; Bell Atlantic reply at 5-6; accordToleport comlMllII at 39-43' • ~DRMiI OWl'~
ones, and thus, ifcaniers use UDbuDdled elemeDls toree~.wIaoleIllelllVic:e otrai}ta, t&e~~
dictIting the pr!ce for wholesale.-vices should be appIiea .........-.I.. t«..buIidIed~);
G~ reply at 17 (the Commission should not deprive mcumbent LEes oftieil' compensatory return on resold
servIces).

6P3 MFS comments at 37-40, reply at 20-23; Teleport CGIDDl-.tI at 39-43; NYNEX COIIUDeD1s at 29-39; USTA
comments at 23-26, reply at 8-}0'; Bell Atlantic comments at 12-14.

6M BellSouth comments at 31-33; Ameritec:h comments .25-31. For a fbrther dilcussioo ofthis II'pIDeIlt..
supra, Section V.E.
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elements.695 BellSouth and Ameritech 1Urther contaJd that this view is CODSistent with the terms
ofsection 251(cX4)(B), which allows states to prohibit raellers &om offering a service to a
category ofconsumers different than the category ofCODSUJDe.rS the incumbent LEe offers that
service to. They contend that, ifwe allowed requesting caniers to offer resold services
exclusively throuah unbundled e1ements,then such carriers could evade any possible prohibition
on the sale ofsuch services and tile authority to impose such limitations on re88le is reserved to
the states.696

322. Finally, a number of iDcumbent LEes and MFS aque that new entrants should not
be allowed to provide services available for resale exclusively through tile use ofunbuDdled
elements because such entrants oould UDderprice: facilities..bue competitors, that must recover
joint and common costs, ad incumbent LEes, that dIarae abow-cost prices for some services to
support universal service obliptions. Ifnew entI8Ilts could underprice incumbent LEes, they
assert, then the ability oftile LEes to recover their costs and meet their univmal service
obligations would be diminished. They also contead that allowing the czclusive use of
unbundled elements would lead to arbitrage based on the pricing standards for sections 251(cX3)
and 251(cX4). They further contend that, ifresold services are priced below cost, this will
discourage facilities-based en1ry through the purchue ofunbundled elements.fIJ7

323. The Department ofJustice and a number ofpotential competitors, including AT&T,
Cable & Wireless, ALTS and LODS, reject the view that, to givee~ to section 251(cX4), we
must limit access to unbundled elements to those carriers who own some local exchange
facilities. They argue that the 1996 Act.·allows cmiers to use recombined network elements
exclusively to provide services that are similar or identical to those offered by incumbent LEes
for resale. To support this view they contend that the plain language ofsection 251(cX3) does
not contain any requirement that caniers must own some oftheir own local exchange facilities
before they can purchase and use unbundled elements to provide a telecommunications service.
According to these commenters, ifwe were to impose such a requirement, we would be reading
into the 1996 Act a limitation on access to unbundled elements that is not stated anywhere within
the statute.698

85 Ameritec:h COIDJDCIlts at 25-31, reply.at24; NYNEX reply at 16-19; MFS CClIDIDIIltI at 37-:Jfurthet arping
that the ~hibition~ joint IDII'ketiDg through the use Ofresold services eYideDceI COD s -fereIice fOr
faci1itiel-bued compdition). . ,...-

696 Be11ScMdh comments at 31-33; AmerDc:h mmmenIs at 25-31.

WI Amaitec:h comments at 25-31, ~Iy It22; Bell Atlantic COJDIIlIDts at 12-14, ~Iy at 6; USTA comments at 23­
26, rep!>' at 8-10; MFS COIDDUIlts at 31-40,rep1)r at 20-23; QCCordALLTEL reply at 7; NYNEX comments at 29­
39, repJY at 16-19; Teleport COIDIIleIltI at 39-43; PlcTel reply at 25.

..AT&T comments at 28-31, reply at 12-20; TCC commad'S at 27-35; Cable &; Wnless comments at2~27~reply
at2o-22..i.Do1 COIIUDeDts at 48-51, Nplyat23-31; SpriDtreply It24-26; LDDSnlply at 25-27; ALTS reply at 24-"26;
but see uTE reply at 17-18 (new entrants have just as much opportunity to offer new services tbrougb resaIe as they
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324. The parties which oppose conditioning access to unbundled elements on ownership
oflocal excbanae facilities also contend that sections 2S1(cX3} and 2S1(cX4} offer c8rriers
different opportunities, and thus the rules ofstatutory ccmstruetion do not require us to read use
restrictions into section 2S1(cX3) to distinpish and give 11lf!8fting to section 2S1(cX4).'"
AT&T, the Depattment ofJustice, and others arpe, for example, that carriers offering services
throuah resale are limited to the precise service that the incumbent is provicting. In contrast,
these parties assert that carriers exclusively using unbuDdIed elements can offer different and
neW services, or the same services with higher quality. In IdditiOll, these parties note that, under
section 2S1(c)(3), carriers purchasing an unbundled element can provide all services which that
element is typically used to provide, but under section 2S1(cX4), carriers purchasing services
available for resale can only provide the service they purchase. 'JIOO

325. Some ofthe commenters opposing restrictions on access to unbundled elements
further argue that allowing carriers to use unbundled elements exclusively to provide the same or
similar services that are sold at resale would reduce barriers to entry, aDd thus promote facilities­
based competition. They explain that entrants using unbundled elements will incur lower costs,
and will be able to offer more services than carriers who purchase services for resale. They
further contend that this means that new en1rants using \Dlbundled elements will earn hiaher
revenues, and will have more funds to build competing facilities, than carriers purclJasina
services available for resale. They also contend that a requirement that carriers own some·
facilities to purchase unbundled elements would impede entry into~ access market and restrict
competition for all local services to areas where ccmstruetion ofduplicate facilities is
economically justified and has already occurred. Congress, theY argue, did not intend to
encourage the build out ofcompeting facilities where it is not efficient and the reason Congress
included the unbundling provision in the 1996 Act is because most areas only have one
network.'701

326. Some ofthe commenterswho oppose restricting access to \Dlbundled elements to
those carriers who own some local exchange facilities also argue that any such restriction would

do through unbundled elements, with resold services new entnnts can Idd value IIlCl develop new price plaDs).

., AT&T comments at 28-31{ npJy at 13-201.LDDS reply It. 25-21; TCC. cor-wItllt 21-35.; CoI.DP11.e1 IIP!Y.1t
13-22; DoJ commadS at 48-5 •riply. 23-3 (CIIriIrsWiIl."_....to~ servkea 1bit jncgrqtieats
Drice uelow cost, othenriIe.......woukl De¥W~=-DIIiIioe);SIrbC01IIIIIM1II1t 24-26; CIbIe &
W"Heless comments at 2G-22; MCI comments at 27-28 (carriers untiUndled elements are not purcbasing
services, hence they are not the same thin& as services available for resale •

100 AT&T comments at 28-31, reply at 13-20;, LDDS reply at 25-28; TCC comments at 27-3S; CompTel reply at 13­
22; DoJ comments at 48-S I, repfy at 23-31; ~print comments at 24-26; Cable & W"Heless comments at 2G-22; MCI
comments at 27-28.

10) AT&T comments at 28-31, reply at 13-20; CompTel reply at 13-22; TCC comments at 27-35; OOJ comments at
48-51, reply at 23-31.
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be administratively burdensome and difficult to enforce. Theycon~ for example, that we
would need to specify certain minimum facilities that carriers would need tQ own t9 obtain
access to unbundled elements. They contend that, ifwe did not specify such minimum facilities,
but merely required ownership or possession ofa siDgle facility (or any facility), then the
requUement in general would have no practical sipificance.102 The Department ofJustice
contends that we would need to determine whether carriers must own or possess a local exchange
facility that is used for each cousumer to whom they provide service.?03 In determining the
relationship between sections 2S1(c)(3) aDd 2S1(c)(4), the Illinois Commission asks us to
consider whether our inteIpretation would.advaDce competition, reduce regulation, preserve and
advance universal service, remove statutory, regulatory and economic impediments to new entry,
and provide states with flexibility.'* .

327. Finally, NYNEX argues that carriers should not be permilted to offer services to
consumers by combiniDa unbundled elements aDd resold services because the different rates for
unbundled elements aDd resale ofservices would allow for arbitrage.'" Compte! and Sprint
counter, however, that the 1996 Act does not prohibit tbecombined use ofunbund1ed elements
and resold services. Comptel further contePds that ConFess intended to provide new en1raDts
with maximum flexibility in connection with opportuI)ities to enter local telephone markets and
thus it would be con1rary to Congressional intent, as well as anticompetitive, ifwe prohibited
carriers from using a combiDation ofunbundled elements and services available for resa1e.'7U6

3. Discussion

328. The language ofsection 2S1(c)(3) is cast exclusively in terms ofobligations
imposed on incumbent LECs, and it does not discuss, reference, or suggest a limitation or
requirement in connection with the right ofnew entrants to obtain access to unbundled elements.
We conclude, therefore, that Congress did not intend section 251(cX3) to be read to coDtain any
requirement that carriers must own or con1r01 some oftheir own local exchange facilities before

7llZ Dol commea.tsat48-51, reply at 23-31; AT&T reply at 13-20; Cable & Wireless reply at 20-22; LDDS reply at
25-30.

10'.1 DoJ comments at 48-51, reply at 23-31.

'IlM Illinois Commission comments at 38.

70S NYNEX c:omments at 38-39.

'lO6 CompTel reply at 20-22; Sprint comments at 23-28.
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they can purchase and use unbuDdled elements to provide a telecommunications service. We
note that the Illinois Commission has reached the same conclusion.'WI

329. We reject the arguments advanced by Bell Atlantic and NYNEX that the language
of.section 251(c)(3) requires carriers seeIdDg access to unbuadled elements to own some local
exchaDge facilities, and that this serves to distinpish section 251(cX3) from section 251(cX4).
The "at any techDically feasible point" lquage in section 251(c)(3) refers to points in an
incumbent LEC's network where new eatrants may obtain access to elements. It does not,
however, require that new entraDts interconnect local exchqe facilities whiG:h they own or
control at that teelmica1ly feuiltle access point. Ifwe 'MR to coaclude otherwise, then new
en1rants would be prohibited from requesting two network elements that are CODDeCted to each
other because the new entrant would be requiled to CODDeCt a siaale network element to a facility
ofits own. The 1996 Act, however, does not impose any limitations on carriers' ability to obtain
access to unbundled network elements. Moreover, we conclude that Congress diel not intend to
limit access to unbundled elements in this manner because such a limit would seriously inhibit
the ability ofpotential competitors to enter local markets through the use ofUDbundled elements,
and thus would retard the development oflocal exchaaae competition. We also reject NYNEX's
argument that the phrase "such telecommunications service" excludes services provided by the
incumbent This interpmation is i:ncoDsistent with the 1996 Ads definition ofa
telecommunications service, which includes all telecommunications services provided by an
incumbent

330. We also reject the argument that laopage in the Joint Explanatory Statement
requires us to conclude that carriers must own facilities to obtain access to unbundled elements.
Congress may have recogmud tbat caniers that own some oftbeir own facilities will more likely
benefit by entering local markets through unbundled elements rather than resale, but this
consideration does not imply that caniers must own their own facilities to obtain access to
unbundled elements.708

331. We are not persuaded that, in order to give meaning aDd effect to section 251(c)(4),
we must require new en.1raDts to own some local exchan&e facilities in order to obtain access to
unbundled elements. We disap'ee with the premise that DO carrier would consider entering local
markets under the terms ofsection 25I(c)(4) ifit could use recombined network elemarts solely
to offer the same or similar services that incumbeats offer for n:sale. We believe that sectioas
251(c)(3) and 251(c)(4) present different opportunities, risks, and costs in connection with entry
into local telephone markets, and that these differences will influence the entry strategies of

7117 AT&T CommunicatioDs ofDliaois, IDe. et. al. Petition for. Toal LoeM~Wholelale s.vice T.uf
from. Illinois Bell Telephone Company, Nos. 9S:o.iSS and 95-0S31 (COIIIOl). 63 (Dlinois Commission June 26,
1996).

1llI See Joint Explanatory Statement at 148.
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potential competitors. We therefore find that it is~saty to impose a limitatiOD on the
ability ofcarriers to enter local markets under the terms of sectiOD 2S1(0)(3) in order to ensure
that section 251(0)(4) retains functional validity as a means to enter local phone markets.

332. Theprincip&l dildnction bet\wen sectioDI251(0)(3) BDd 251(0)(4), in terms of1he
opportunities each section presents to DeW entIats, is that carriers usiDg solely unbuDdIed
elements, compmed with carrifn purchasing services for reale, wlll have....opportuIIides
to offer services that ate ditfelent from those offered by incumbents. MeR SPeCifically, carriers
reselling incumbeDt LEe services are limited to offsiDI the same service 811 iDcumbent offers at
retail. This meaDS that resellers CIDDOt offer services or products that incumbents do not offer.
The only meaDS by which a IlSeller can distinpish tile services it offers ftom tho8e ()f811

incumbent is through price, biUiDa servi~ JD8l'tetiDa etforts, sad to some exteDt, customer
service. The ability ofa resell« to differentiate its products based on price is limited, however,
by the margin between the retail and wholesale price ofthe product.

333. In contrast, a carrier o1fering services solely by recombining unbundled elemeats
can0" services that d.itfeI' m.. those offered by 811 incumbellt. For example, some incumbent
LECs have capabilities within their nenvorb, such. the ability to otfer Cermex, which they do
not use to offer services to consumers. Cmiers purebesing access to unbundled elements can
offer such services. Additionally, Cllriers using unbuncled elements can bundle services that
incumbent LEes sell as distinct tariffofferings, as well as services that incumbent LEes have the
capability to offer, but do not, and can market them as a bUDdle with a single price. The ability
to package and market services in ways that differfiom the incumbent's existina service
offerings increases the requesting carrier's ability to compete against the incumbent and is likely
to benefit consumers.'" AdditioDally, carriers solely using unbundled network elements can
offer exohange access services. These services, however, are not available for Jesale under
section 251(0)(4) ofthe 1996 Act.710

334. Ifa carrier takiDg unbundled elements may have greater competitive opportunities
than carriers offering services available for resale, they also face greater risks. A carrier
purcbasiDg unbundled elements m1JS1; pay for the cost ofthat facility, pursuant to the terms and
conditions agreed to in negotiations or ordered by states in arbitrations.711 It thus faces the risk
that end-user customers will not demand a sufficient Dumber ofservices using that facility for the
carrier to recoup its cost. (Many network elements can be used to provide a Dumber ofdifferent

'101 See AT&.T comments at 25-31.

710 &Ie fIrfra. SectioD.VII:..abo1Aa8'hID BerD8rd I. MIn, PnIidIDt LDDS WorIdCClm, to Rachelle B.
Chong. Coaunissioner, Federal CommunicatioDs Commission, July 11, 1996.

111 See iIifra, Section vn, describing the terms under which new entrants will pay for the cost ofunbuDc11ed
elements.
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services.) A carrier that resells an incumbent LEC's services does not face the same risk. This
distinction in the risk borne by carriers entering locallDllbts through resale as opposed to
unbundled elements is likely 10 iafluence the en1ry stratogies·ofvarious potential competitors.
Some new entrants will be .UDable or unwilling to bear the financial risks ofentry by means of
unbundled elements and will choose to enter local markets under the terms ofsection 251(c)(4)
irrespective ofthe fact that they CIIl obtain access to unbliadJed elements without owning any of
their own facilities.7U MCIl'ClOW%, some markets may Dever support new entry through the use of
unbundled elements because new entnmts seeking to offerl«Vices in such markets will be
UDlble to stimulate sufficient demand to recoup their inwstmeDt in unbundled elements.
Accordingly, in these markets cmiers will enter through tberesale ofincumbent LEe services,
irrespective ofthe fact that they could enter exclusively through the use ofunbundled
elements.713

335. We are not persuaded by the argument set forth by Ameritech, NYNEX, and MFS
that allowing carriers to use solely recombined Detwork elements would eviscerate the joint
marketing restriction insectioD271(eXl).7Io4 It is truetbatthetams ofleCtion271(e) do not
restrict joint marketing through the use ofunbundled eJemcmts pursuant to section 251(cX3). As
discussed above, differences in opportunities and risk will cause some new entrants to CODJider
enteriDa local telephone IDIrkets through resale of iDcumbent LEe services, even ifthey could
enter solely through the use ofunbundled elements. Thus, we conclude that section 271(eXl)
will impose a meaningfullimitatioD on joint marketing.

336. We note, moreover, that the 1996 Act does not prohibit all forms ofjoint matbting.
For example, it does not prohibit carriers who own local exchange facilities fromjointly
marketing local and interexehaD.ge service. Nor does it prohibitjoiDt marketing by carriers who
provide local exchange service through a combination oflocal facilities which they own or
possess, and unbundled elements. Because the 1996 Act does not prohibit all forms ofjoint
marketing, we see no principled basis for reading into section 271(e)(l) a further limitation on
the ability ofcarriers to jointly market local and long 'diJtance services without concluding that
this section prohibits all forms ofjoint marketing. In other words, we·see no basis upon which
we could conclude that section 271(eXl) restricts joD marketiD.g oflong distance services, and
local services provided solely through the use ofunbuDdled network elements, without also
concluding that the section restricts the ability ofcarriers to jointly market long distance services

712 See, e.g., AT&T reply at 13-20.

713 See, e.g., Comptel reply at 13-16.

714~)(I)·~tbat·[_a.IIU·~.. ......., ~_•.~(cl)to
~ . :rA~in.~SIIte,or 16 ,..~.......ofllllClllleDt .•. a
telecommumeatioDS camer tbat Ie1'Ve$~ than S pen:tIlt or1he Nations pnsubsc:rlbed access lines may not
jointly market in such State teleobone exchange service obtained &om such COIDpmy pursuant to section 2S1(cX4)
with mterLATA services." 470.S.C. § 271(e)(I).
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and local servicestbat are provided through a combination ofa carriers' own facilities and
unbundled network elements.715 Moreover, we do DOt believe that we have the discretion to read
into the 1996 Act a restriction on competition which is not required by the plain language ofany
ofits sections.

337. We also reject the qument 8dvancecI by BellSeuthand Ameritech that allowing
carriers to use solely unbuDdJ:ede1emeDts to provide .-vices available through resale would
allow carriers to evade a possible pmhibition, which is rescved to the discretion ofdle states, on
the sale ofcertain services to certBiD eateaories ofCODIUDlers. UDder section 251(cX4)(B) states
are permitted to restrict JeIe1Ien ftom otlWiDa CC'ItIin services to certain CODIUIDers, in the same
manner that~ restrict incumbcmtLECS.716 For example, states that prohibit incumbent LEes
ftomselling to business consumers residential services priced below cost have the ability to
restrict resellers from selling such services to business consumers.

338. We do not believe, however, that carriers usina solely unbuDdIede1ements to
provide local exchange services will be able to evade any potential restri.ctiODI states may impose
under section 2S1(c)(4)(B). In this section Conpess pmted the states the discretion to impose
certain limited restrictions on the se1e ofservices avIi1able for resale. It did DOt, however, JrlDt
states, in section 251(c)(3), the 'same discmtion to impose similar restrictioas on the use of
unlnmdled elements. Accordinaly, we are not penuIded that allowing cani«s to use solely
unbundled elements to provide services that incumbeDt LEes offer for resale would allow
competing camers to evade a possible marketing restriction that Congress intended to reserve to
the discretion of the states.

339. We agree with diose commenters who argue that it would be administratively
impossible to impose a requirement that carriers must own some oftheir own local exchange
facilities in order to obtain access to unbundled elements, and they md use these facilities, in
combiDation with unbundled elements, for the purpose ofproviding local services. We conclude
that it would not be possible to identify the elements carriers must own without creatina
incentives to build inefficient network arahitelct1.ns that respond not to marketplace factors, but
to regulation. We further conclude 1hat such a requhement could delay possible innovation.
These etTects would diminisb compedtion for local te1ephoDe services, IDd thus any local
exchange facilities requirement would be inc::oDsi*H with the 1996 Act's goals ofpromoting
competition. Moreover, ifwe imposed a facilities ownership requirement that atteJnpted to avoid
these competitive pitfalls, it would likely be so easy to meet it would ultimately be meaningless.

715 8M fIlIo AT&T~ly It 14-1S (1M~ risk of1lllbuDdlld~ tbataew 1Il1nntI.eDOt

~~~f4~~I~~~8~ the IdditioDIlriSkjustiftes aIlowin. curien more

716 47 U.S.C. § 2S1(cX4)(B).
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340. We reject the IJ.'IUII1eI1t that requiring Cll'riers to own some.local exchange :facilities
would promote competition for local exchange services, or that we should impose such a
requirement for other policy reuons. To the COD.1r8ry, we conclude that allowing carriers to use
unbundled elements as they wish, subject only to the majntcrumce oftho key elements of the
access charge regime, described below at section Vll, will lead to more efficient competition in
local phone markets. Ifwe were to limit access to unbundled network elements to those markets
where carriers a1reIdy own, or could efticiently build, IOIDC local excbange facilities, we would
limit the ability ofcarriers to enter local~ UDder the priciDg stlDdlld for unbundled
elements to those markets that could efticiently support duplication ofsome or all ofthe
incumbent LEes' uetworb. We believe that such a resu1tcould diminish competition, and that
allowing new entrants to take full adVlDtage ofincumbent LECs' scale and scope economies will
promote more rapid and efficient entry and will result in more robust competition.

341. Finally, we conclude that a new entrant may offer services to one group of
consumers using unbundled network elements, and it may offer services to a separate group of
ccmsumers by reseJ)jDg an incumbent LEC's services. With the exception noted in Section Vll,
infra, we do not address the issue ofwhether the 1996 Act permits a new entrant to offer services
to the same set ofconsumers through a combination ofunbundled elements aud services
available for resale.

I. Provision of Interu:chanp Services Throup TIle Ule of~.bundledNetwork
Elements

1. Background

342. In the NPRM, we tentatively concluded that interexchange carriers are
telecommunications carriers, and thus such carriers are entitled to access to unbundled elements
under the terms ofsection 251(cX3). We also tentatively concluded that carriers may request
unbundled elements for purposes oforiginating and terminating toll services, in addition to any
other services they seek to provide, because section 251(c)(3) provides that carriers may request
unbundled elements to provide a "telecommunications service," and interexchange services are a
telecommunications service.?l?

343. In the NPRM, we sought comment on whether the 1996 Act permits carriers to use
unbundled elements to provide exclump access services only, or whether carriers scoeking to
provide exchange access services using unbundled elements must provide local exchange service
as well. We premised the latter view on·the defiDition ofthe term "network element," as a
facility and not a service, and on the pricing stIncIard under section 2S2(d)(l) that requires
network elements to be priced based on economic costs (rather tbanjurisdietionally separated

717 NPRM at paras. 159, 163.,
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COsts.)711 We also sought CQI'I'UM.Tlt on whether allowiDg carriers to purchaIe unbundled elements
to provide exchange access services exclusively would be inconsistent with the terms ofsections
2S1(i)·and 251(&) and, further, whether this would result in a fundamental jurisdictional shift of
the administration of interstate access charges to state jurisdictions.719

344. Finally, in the NPRM, we tentatively concluded that, ifcaniers purchase unbundled
elements to provide exchange access services to themselves, ilrelpective ofwhether they provide
such services alone or in CODDeCtion with local excbanp services, incumbeIDt LEes C8DDOt UIeSS

Part 69 access charges in Iddition to cbarges for the cost oftbe unbundled elements. We based
this tentative conclusion on the view that the imposition ofaccess charges in Iddition to cost·
based charges for uobundled elements would depart from the statutory mandate ofcost·based
pricing ofelements.7JO

2. Comments

345. A number ofpartaatial competitors, • well u the Department ofJustice, the Dlinois
and Ohio Commissions, NYNBX, and USTA, agree with our temative conclusious that
interexchaDge carrielS may obtain access to unbuDclled elements, and that carriers may purcbase
unbundled elements for the purpose oforiginating and terminating interexchmge services
because such services are a type oftelecommunieations service.721 Some ofthese commenters
support our tentative interpretation oftbe 1996 Act by arguing that~on251(cX3) requires
incumbent LEes to provide access to network elements without regard to the types ofservices
camelS seek to offer, or the jurisdictional nature ofsuch services. They contend that new
entrants are paying the full cost for an element and thus are entitled to recover their costs by
offering any services that use the element.722 OthelS argue that, by its plain terms, the 1996 Act

711 Sa ntprQ. Section V.C. and i1ifra, Section VB.

71' NPRM at para. 164.

m NPRM at para. 165.

711· NYNEX oom_.20-22; Tee "','•••• ltp-3S; SIrJIt 67-70, nM lit 32-34; C8le 4t
v..... commeats .27-32.1'!P~20; MCI ccn..... 1& 77-13; COIIAV It 31; DoJ cwaments It 35-
47;~Tel MIDJ1MIIDIt27t6'il.tiw...n 1It11. 11. nlIIYlI. 1-11; IIHIIoiI0- atSl-~Qbio
Commisiion comlQems.57-S&; ATATJ8Jy .23-24; LDDS..,_ J6-31; BIrceIocn_1!.4i}~
COIIUIleD1S at 28; USTA ccmam.alt 59-66; i. flbo TexasPub~_~ CoUasel cmpnents at3~ (competition
wi!!J.USh ICCeSS rates to cost so the ('.orrppiMiI;m should DOt put dolt iDto proCec:tina ICCeII charges); CitiDiIs
Utilities comments at 22.

722~ e.g., Dol commems at 35-47; AT4tT reply at 23-Pt; tee MlDlDaDs at 27-35; LDDS reDlY at 36-38
(because carriers pay the full~ cost o{a network elema, 1heY 8R ea.titled to~ 1he fUll raup of
services over those elements); Excel comments at 4; TeC comments at 28; Frontier replY at 24-26.
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does not allow incumbent LEes to limit the types of services any carrier can offer in connection
with the sale ofunbundled elements.123

346. The Department ofJustice and ATAT alao conteDd tbat there are substantial
economies ofscope in the provision oflocal exchmp IDd exebanp access services, aud that
new entrIDts will Deed the ·reveaue stleems from both services to support the high cost of
construeting competing local ewdvmge facilities.n4 The Department ofJustice and Comptel
:further assert that, ifincumbent LEes are allowed to maintainmatket power over exchange
access services then, when the DOCs are allowed iDto in-region lqdistance IDIIbts, the DOCs
will be able to underprice other competitors in the sale oflong distance services, and in the sale
ofbundled local and long distance services, and thus could undermine current competitive
conditions· in the long distance market.72S

347. The commenters which support our tentative CODdusion that carriers may use
unbundled elements to provide interexchange serYices 4iupee, however, on whether requesting
cmiers can use unbundled elemmts solely to provide i.nterexcJ!umge services or whether they
must provide other services, iDcludiDg local services, 81 well. ATAT, Mel, Cable A Wireless,
and Gel argue that the ability to provide exchange access services is a function ofthe loop, and
the plain language ofthe 1996 Act does not pc:mUt iDcumbent LEes to deDy recpJMtinacarriers
the ability to obtain that fiInctioDality alone.126 Sprint aDd the Department ofJustice, however,
contend that, while the 1996 Act does not prohibit cmiers purcbMina unbuIldled elements from
offering.only exchaoae access services, as a practica1lD1tta', any camer purchasing access to a
local loop will have to offer both local exchange and exebaege access services.727 The
Department ofJustice bases its contention on the assumption tlaat the Commission will require
cmiers purchasing aa:ess to a local loop to take exclusive control ofthat loop. The Depaatment
ofJustice explains that such a requirement is consistent with section 252's method for pricing

'723 See, e.g., DoJ comments at 35-47; Dlinois Commission comments at 51-52; MCI comments at 77-84.

724 DoJ comments at 35-47; AT&T reply at 23-24.

72S CompTel comments at 19-27; DoJ comments at 35-47.

126 AT&T rep~ at 23-24; Cable &: Wireless c:omments at 27-32; MCI 0CIIDIIMIltI at 77-84 (defining a local loop u a
~ netwonc element is inconsiJteDt with the 1996 Acts defiDition ofa netwclIt elcmeDtwhidl_ that •
furictionality can be a network element); Gel comments at 11; see also ACTA comments at 17; Excel comments at
4.

m SpPilt comments at 67-70, reply at 34-36; DoJ eomments at 35-47;..also LDDS !"'Ply at 37; cf. C.itizeas
Utilities at 22 (it is unlikely tbatlXCs will~ unhundled ...... to~ soleI)'~ ap-vices,
because in the future they Will mII'ket servICes through "one stop~ when they Will offer and IODI__
distance services as a buildled product); MFS comments at 65-66 (to meet mII'ket demind cmiers will have to offer
the services customers demand, and it is unlikely they will want oDIy interexcbMlae services). '
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network elements and with industry prac1ice at the time the 1996 Act WIS adopted.721 Sprint
bases its contention on the view that allowing carriers to obtain access to local loops in order to
provide only a single service is incoDsistent with the idea that a network element is a facility and
not a service.729 The Del*m.t ()fJustice and Sprint thus argue that any carrier purchasing
exclusive access to a local loop would have to provide all servicesc:JemaMed by the customer to
whom that loop is dedic:atecL Ifa·customer desires to receive both local excbaqe 8Dd exchlDge
access services, then the carrier purchuing access to that customer's loop would have to provide
both ofthese services.730 Sprint oIMlerves, in contrast, that ifa customer has two local loops
dedicated to its premises a carrier could purchue access to ODe ofthe loops merely to provide
exchange access services, bec:aJ.-. the customer could receive local exchInge service from
another carrier over the other loca1l00p.731

348. In contrast, NYNEX, USTA, the Ohio Commission, and Puerto Rico Telephone
argue tIIIt the 1996 Act does not impose any obligation on iDcumbent LEes to provide access to
unbuDdled elements solely to allow carriers to provide origiDItirtg aad terminating·excbange
access services. They argue that carriers purchasing access to local loops in order to provide
exchange access services must also provide local exchange services as well.732 USTA supports
its contention by arguing that, ill order to obtain "access to" UDbun.dled network elements, a
carrier must "interconnect" to them under the terms of leCtioa 2S1(c)(2), but that carriersare
eligible for intereoanection under seetioa 2S1(c)(2) only ifthey offer bbth local exchlDge and
exchange access services. AcccJrdina1y, USTA Mserts that carriers that intem>rmeet to
unbundled elements must offer both ofthese services.733 NYNEX mpes that sections 251(g)
and (i), and the legislative history to the 1996 Act, make clear that CoDgress did not intend for
section 251 to supplant the existiDI access charge regime, and that carriers thus can not obtain
unbundled local loops merely to offer exchange access services. Carriers seeking access to
unbundled loops must take the entire functioDality ofthis element, and thus will have to offer
both local exchange and exchange access services.734 Puerto Rico Telephone further argues that
the subsidies built into access charge prices enable incumbent LEes to meet their universal

721 Dol comments at 3>47.

m Sprint comments at 67-70.

7JO Sprint comments at 67-70; Dol comments at 35-47; accMdLDDS reply at 37.

731 Sprint COIIIIIHlIlts at 67-70.

732 NYNBX comments at 6,21-22; USTA comments at 59-66; Ohio Commission comments at 57-S8; Puerto Rico
Tel. comments at 11-14.

733 USTA comments at S6-66.

734 NYNEX comments at 6, 20-22; ..also USTA comments at S6-66 (concurring with NYNEX's reuonina).
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service obligations, and that a premature eJimination ofthis contribution would cause massive
increases in local service rates.735

349. Disputing our tentative conclusion, a Dumber of incumbent LEes contend that the
1996 Act prohibits interexchange carriers from purchasing unbundled elements to provide
excballge access services to themselves and thus avoid payment ofaccess charges to incumbent
LECs.736 Bell Atlantic contends that carriers purobasiDa unbundled elements from an incumbent
LEe must pay access chalps for toll calls completed OIl that incumbent LEe's network. Thus,
for example, ifa carrier purcbues an UD.bundled loop, and completes toll calls using its own
switch and the unbundled loop, it must pay the incmnbent LEC :from which it purcba8ed the loop
both the cost ofthe loop and the carrier common line charge associated with it737

350. The commenters opposing interexchaDge cmiers' use ofunbundled elements to
provide interexchange services offer a number of.-guments to support their view. For example,
they argue that section 25l(s) means that incumbent LEes must offer exchange access services
under the same terms that they did prior to the passagc ofthe 1996 Act, and the "Meeipt of
compeasation" phrase in this section means that interexcbanp carriers must continue to pay
current access charges until they are reformed in an access charge ruJemaking proceeding.731
They also argue that the express language ofsection 251(i) makes clear that the Commission's
section 201 authority to regulate interstate access chara- is not overridden by section 2S1(cX3).
They assert that, ifwe inte:rpIet section 251(cX3) u allowing carriers.to use unbundled elements
to provide interexcbange services, then oW' section 201 authority to regulate interstate access
charges would be limited, in violation of section 25l(i).7J9 They fUrther argue that allowing
carriers to use unbundled elements to provide exchange access services to themselves, and

735 Pua10 Rico Tet c:ommtDtIlt 11-14;,. qbo USTA reply tlit 6-8; SBC 00IDDlI"P It77-82 (aIIowiDa
cmien to use unbundlede"'" to~ themMlvlS _ will result in arbinge betw.. the price
ofunbundled networlc elements and IICCISS cbaraes); PacTel replY It 35-36.

736 BeIlSouth comments at 30-31. 60-63. ~1y at 45.-46; Bell AdIDtic.• c:ommeDts It 8-12; Texas Statewide Tel.
~lIItive. Inc. COIDIIMIlts It 16-17; JlIcT.r...... It7WO;~TSLRIllY .. 6-7; Rmal TeL Coalition reply
at 7-11; Ameritech comments at 26. ftII)l): at 25; SBC COlD••••77- .. PleTel -.ply at 36;
US West comments at 59-64, reply at ~8i8M also NECA commeats It -6; GTE COIDIDeDts at 74-79 (carriers
~ unbundled networlc elements to~ and tenninIte tolllG'Viccs should be required to charge their
interexc1wlge affiliate the same ICCesS prices they charge unafftliated carriers).

737 Bell Atlantic comments at 8-12.

731 See, e.g., BellSouth comments at 63-64; Texas Saawide TeL Cooperative,IDc. COGUDtIID it 16-17; Bell Atlantic:
comments at 8-12; Time Warner commeirt:s at 60-63; PacTel cmunents at 78-10. reply at 36; NECA comments at 3­
6. reply at S; SBC comments at 77-82; 8M also USTA commeDts at 5-8; GTE mnments at 74-79; US West
comments at 61; ALLTEL reply at 6-7; Rural Tel. Coalition reply It 7-11.

739 BellSouth comments at 63-64; USTA comments at S9-66; NYNEX MIJIIMIds at 9-21; Bell At1IDtic comments at
8-12; Time Warner comments at 60-63; Puerto Rico Tel. CWllII'MlIIts at 10-14; Teus S1atewide Tel. GQoperative.
Inc. comments at 16-17; NECA reply at S; GTE comments at 74-79; Rural Tel. Coalition reply at 7-11.
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interexchange services to end users, would be "inccmsistent" with the purposes ofsection 2SI,
which was designed to promote competition for local telephone services and was not inteBded as
a means to evade access charges.'MO They further argue that such an interpretation would transfer
control of interstate access chirps to the states.741

351. SBC, PacTellDd GTE Il'IJUC' that the SeDate version ofthe 1996 Act (which was
amended by the Confe.reDceCommittee) makes cle8r that section 251 was not i.DteDded to
supplant the existing access·dIaIp rePne.742 PacTel turther arpes that section 25I(c)(3) allows
carriers to obtlilumbundled e1emeDt8 to "offer" teJcmmmUDications services, but noUo receive
exchange access services.743 T~Warner CODteDds that none ofthe provisions oftile 1996 Act
displace section 201, wbichpaats the Commiaion authority to establish access cbarges.744
NECA contends that the Commission may not change the separations rules that allocate costs
between interstate and intrastate jurisdietiODS without a ftICO!D1!IftI"on from the Joint Board
and that it cannot modify or repeal intentate access chap rules without a formal ruJernaldng.
Accordingly, NECA coucludes, cmiers must still pay iDterstateeccess charaes.745 NECA also
argues that, because carriers could offer long distaDce IClI'Vices without using unbundled
elements, UDder the "impairment" standard in section 251(d)(2), incumbent LECs need not
provide unbundled elements to enable carriers to offer interexchange services.746

352. SBC also argues that allowing caniers to use UDbundled elements to provide
intaachange services will cIecJ.ase the inceotives for new entrants~ invest in competing
facilities. As a result, SBC concludes CODSUIDeI'S are not likely to benefit because Dew entrants
will price exchange access services just below the levels charged by incumbent LECs.747 SBC
and NECA contend that section 251(d)(3) preserves the authority ofstates over intrastate access

140 BeUSouth comments at 63-64, !!!PI)' at 45-46· Ben Atilatic nIDIY at +6; T,. S1Itewide Tel. CooPerative, Inc.
cmPJIlIItI at 16-17; Aa.tteab~26;iiC CMWMlC. ,,17-12. (die'" oflllCtioD 251 reWe~ to
~.....c:arrien 1ocal?Mle.....); Bel AfJIIdC emuneDt,s at 1-12; Bay 8PriDP, et
ale comments at 16; sse also MiImesota .CoIIitiaD e-woralt34-31 (iatenx~ seMc:e is Dot III
incumbent LEe excbanae service IDd thus IXCs should not be allowed to cin:umvent access cbaraes).

'41 BeIlSouth comments at 63-64; NYNEX~ II 9-211US Wett comments at 59-66; GTE comments at 74­
79; PacTel reply at 36; 8IJB also Rural Tel. CoaIitlOll reply at -,-II.

7C SBC comments at 77-12; GTE c:omments at 74-79; PacT.! comments at 71-80; ,.abo NECA COJDIIlents at 3-6.

'743 PacTel comments at 71-10.

,.... Time Warner comments at 60-63.

'745 NECA comments at 3-6, reply at 3-7.

'46 NECA reply at 5-6.

'47 SBC reply at 9-11.
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chaqes.748 Bell Atlantic ccmteDds that COIlJft'SS couIcI DOt bave intended to overturn the existing
access charge regime without ex:pEeSS1y stating this."'" Finally, Bell·Atlantic and Amerltech
argue that it would be inappropriate to allow carriers to use 1IIlbundlfJd el.....ts to provide
intel'exchange services because this would amount to a t1ash cut reform ofaccess chaqes before
universal service issues are addressed. They reason that, since interstate access charges subsidiie
local service prices, to allow 8CCeSS pricing to be circamveDted would prevent incumbent LECs
from meeting their universal·service obligations IDd would, thus,jeopaRtize current local phone
rates.7S0 The Rural Telephone CoIJition agNeS aDd notes, in psrticular, that rural ratepayers
could be subject to higher local service rates if imerexchange carricn are allowed, before
J'I'OC"f'A'inp regIftting IClCeSS reform aDd universal service are completed, ,to bypass access
charges through the purchase ofunbundled elements.1S1

353. A number ofpoteDtial competitors dispute the incumbent LEes' arguments. MCI
and the Department ofJustice conteDd that section 251(1) means that the exchange 8CCfDrules
applicable to incumbent LEes before tile 1996 Act was passed continue to apply until the
Commission issues "supersediDg regulations." CitiDadle Joint Exp1eDatory Statement, they
assert that the "su.persediDg repJations" refmed to are the rogulations that the Commission must
issue to implement the requirements ofaection 251. They IIIJUe that ifsection 251 did not affect
some change in the rules on access charges, then the "receipt ofcompensation" language in
section 251(g) would be unnecessary.7S2

354. With respect to section 251(i), Cable &. Wu:eless contends that this section merely
preserves the Commission's authority under section 201. Accord1ng to Cable &. Wireless, this
means that carriers can obtain originating and tenninating access either by purchasing unbundled
network elements under section 251(cX3) or pursuant to access charge tariffs.753 MCI argues that
section 251(i) preserves the Commission's authority to regulate interstate access charges where
incumbent LECs are still providing these services (rather then where new entrants are using

741 SBC comments at 77-82; NECA ClWmeDts It 3-6i..abo NYNEX commeats It 9-21 (aIlowia& carrion to use
unbundled elements to provide exchange access semces to themselves would preempt state access Charge policies).

,., Bell Atlantic comments at 8-12;

750 Bell Atlantic comments at 8-12, reply at 4-6; Ameritech ftlP.ly It24-26 (Jxices for exchange access .-vices
should be rebalanced through a direct examination ofuniversal service issues); see abo USTA comments at 61.

751 Run! Tel. Coalition reply at 8.

752 DoJ comments at 52-53; Mel (".CW!lIDMlts at 77-84. But cj GTE reply It 39-40 (die~ that lIOCtion 251(a)
serves to~e existing access chqes until the CommiaicMl adaPts JJaDoni . _e.a~ section 251
deprives section 251(g) ofany meaniq because there is DO need to~ existing~ chaiges).

753 Cable.l: Wireless comments at 26-32 (arguing same point in CClIIDeCtion with lIOCtion 2S1(g»; see abo CompTel
comments at 66. ,
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unbundled elements.)'" MCI also 8fIUOS that allow:iq carriers to use unbuDdJed elements to
provide originatina aDd .,.inating toUservices would not deprive the Commission ofauthority
to set prices for excbanae ·access services beca11Se in this procmdina the Commission will direct
the states on how to set prices for unbundled elements.755

355. LDDS deAies tbIt the IIQlWllC ofthe SeDIte (as well as House) veniODS ofthe
1996 Act indicate that section2S1 was not intended to supplaat the existing access charge
structure, and. points to the fact that the laDguaae in theIe bills support.iDa this argument was not
included in the final bill as amended by the Conference Committee.'" MCI and LDDS argue,
respectively, that allowiq carriers to use unbundled elements to provide exchange access
services is not inconsistent with Congress' intent in writing section 251 because Congress
intended for the 1996 Act to create a single set ofrules governing relationships between
carriers,757 and the 1996 Act is also about eHminating iDefti.cieDt pricing in telecommunications
services, iDcludiDg inefficient pricing ofcurrent access charges.75I Frontier contends that the
statutorily-mandated rates that iDcumbcrDt LEes may charge for unbuDdled elements will not be
the same as the rates they charge for a cb,.access .-vices. Frontier argues, however, that the
comet response to this is not to limit the purposes for which un1JuD.dled elements may be used,
but to reform access cbarle prices to reflect costs."" FiDally, 1he OIUo CommiaiOD and. a
Dumber ofpotentiallocaJ.com.petitors aaree with our teDtadve conclusion that incumbent LEes
cannot assess part 69 access charges on top ofprices for unbUDdled network elemeats because
this Would allow incumbent LEes to recover fees in excess ofcosts, ~ violation of the pricing
standards in sectiOD 252.'760

3. Dilc1IIIioD

356. We confirm our tentative conclusion in the NPRM that section 251(c)(3) permits
interexchange carriers and all other requesting telecommunications carriers, to purchase

754 MCI comments at 77-83.

75S ld

756 LDDS reply at 32.

7S1 MCI comments at 77-83.

7SI LDDS reply at 30-32.

759 Frontier reply at 9-11.

'NO Ohio Commimon comments at sa; TeC cpmments at ~7-3S; Sprint f1IIIU'DMts It67-70; MCI comments at 73;
Dol CGIDIIlents at 35-47,52-53; CompTel COIIIID8Ilts at 39; Excel comments at 4; AT&T npIy at 23-24; LDDS reply
at 36-38.
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unbuadled elements for the pmpose ofoffering excbqe access services, or for the pmpose of
providing exchange access services to themselves in order to provide interexChange services to
consumers.761 Although we conclude below that we have discretion under the 1934 Act, as
amended by the 1996 Act, to adopt a limited, traDsitioDal pIID to addrest public policy CODCa'DS

raised by the bypass ofaccess·cbarges viaunbuDdled elements, we believe that our interpntation
ofsection 251(c)(3) in the NPRM is compelled by the plain IaDpap ofthe 1996 Act. As we
observed in the NPRM, section 251(cX3) provides that requesting telecommunications curiers
may seek access to lDlbuDdled elemmts to provide a "telecaanmUDieatiODlsemce," and exchange
access and int:erexchaDge services Il'e telecommunicltions. services. Moreover, section 251(c)(3)
does not impose restrictions on the ability ofroq,,-tina carriers "to combiDe such elemeDta in
order to provide such telecommunications semce[s)."'162 Thus, we find that there is DO statutory
basis upon which we could reach a different conclusion for the long term.

357. We also coBfirm 01B' conclusion in the NPRM that, for the reasons discussed below
in section VJ, carriers purch8se rigllts to exclusiveu. ofunbuDdleclloop elements, and thus, as
the Department ofJustice and Sprint observe, such cerriers, ua practiCll matter, will have to
provide whatever services are requested by the CUItOIDIrS to whom thole loops are dedicated.
This means, for example, that, ifthere is a single loop dedicated to the pn:rnises ofaparticular
customer and that customer requests both local and long distance service, then any interexcbange
carrier purcbuing access to that customer's loop will have to offer both localBDd long distance
services. That is, interexchaDp curiers putchasing unbundled looPS.will most often not be able
to provide solely interexchange services over those loops.

358. We reject: the arpment advanced by a number ofincumbent LEes that section
251(i) demonstrates that requesting carriers using unbuDdled elements must continue to pay
access charges•.Section 2S1(i) provides that nothiDg in sectiOn 2S1 "shall be construed to limit
or otherwise affect the Commission's authority UDder section 201."763 We conclude, however,
that our authority to.set rates for these services is DOt limited or affected. by the ability ofcarriers
to obtain unbundled elements for the pmpose ofprovictiDg interexchange services. Our authority
to replate interstate access charges remains 1JJ1ChInaed·by the 1996 Act. What bas potentially
changed is the volume ofaccess services, in contrast to the number ofunbundled elements,
interexchange carriers are likely to demand and incumbent LEes are likely to provide. When
interexchange carriers purchase unbundled elements from incumbents, they are not purchasing
exchange access "services." They are purchasing a different product, and that product is the right
to exclusive access or use ofan entire element. Along this same line ofreasoning, we reject the

'HI See NPRM at paras. 159-65.

762 47 U.S.C. § 251(cX3).

763 47 U.S.C. § 251(i).
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arpment that our conclusion would place the 8dmiDiItration ofintemate access ..cJ8'ges umIer
the authority ofthe states. WMD states set prices for UDbuncIled elemeuts, they will be setting
prices for a different product than "interstate exo1wJae ICCCII services." Our exchange access
rules rema:iD in effect and wiD still apply wMre incumbent LEes retain local customers and
CODtinue to offer excbaDgeaccess services to intereKc1wnge carriers who do not purchase
unbundled elements, and also what new eatnmts reeelllocal.mce.764

. 359. We also reject the incumbent LEes' ......1hIt lanpage contained in bills that
were not enacted, or leaWative history r.on...... to such bills, amODStrates that carriers cmmot

purch8se access to uabuDctled elements to provide excJwnae access services to themJelves, for
the purpose ofproviding Io.aa distance services to CODIUIDCIl'I. The incumbent LEes are mping
in effect, that we should reid into the CUll_ statute .limiDtion on the ability ofcarriers to use
unbundled network elements, despite the fact that no such limitation survived the Confenmce
CommiUee'sameDdmeDtsto the 1996 Act We conclude, however, that the Janguaae ofsection
2S1(cX3), which provides tbattelecommunicatiODS carriers may purdmse unbundled elements in
order to provide a telecomammieatioDS service'16S is not ambipous. Accordingly, we must
interpret it pursuant to its plaiD meaning and not by refInncing earlier versions ofthe statute that
were ultimately not adopted by Congress.

360. Moreover, we do not believe that the Joint BxpIlDatory Statement, which delcribes
the House and Senate versions ofthe __, and t:be 1996 Act as~ compels adifferent
conclusion. The Joint Expl8D8tory Statemeat stIteS that the statute incbIporates provisions ftum
the Senate Bill and the House Amendment in connection with the interconnection model adopted
in section 251.'H6 It notes that the provision in the s..- Bill ntJatjDg to interconnection did not
apply to interconnection ammganents between local and loaa distance carriers for the purpose of
providing long distance services.767 The text ofsection 251 ofthe Senate Bill is consistent with
this comment because it s1ates that a local excbanp carrier must offer interconnection to other
carriers to allow such carriers to provide telephone exchange or exchange access services.76I The
Joint Explanatory Statement, however, does not describe any restriction in the House
Amendment regarding the ability ofcarriers to use unbundled elements to provide long distance

'JI4 11le application ofour excbIDP.lICCeSS rules in the circumstIIlces described will continue .....ond the 1raDSition
period deSCribed at ilfra, Section VB. . --3·

765 47 U.S.C. § 2S1(c)(3).

766 JointExp~Statement at 117-123.

767 Id at 117.

'" S. 6S2, l04th Cong., 1st Sess. § 2S1 (I99S).
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service.169 Indeed, the House Amendment specifically states that carriers may ob1Bin access to
unbundled elements to offer "a telecommunications service," which is Dot limited to telephone
excbaDae and exchange access services.770 We observe that the Confaalce CommiUee
incorporated 1aDpaae from the House Amendment aDd not the Se8Ite Bill in describiDg in
section 251(c)(3) the services carriers may offer usiDI UIIbuDdled. e1emeD.ts. AccorcIiDgIy, we do
not believe that the Joint Explanatory stmement's description of1be provision in the SeDate Bill
controls our interpretation ofsection 25I(c)(3) as enacted.

361. We also reject 1he 8l'JUIDeDt that allowing camm to use unbundled elements to
provide.oriainatin. mel tamiMting toll services is incoasistent with the purposes oftbe ·1996
Act. Congress iDtended the 1996 Act to promote ccxnpetitiOll for not only telepboae.excbqe
services and exchaDae access services, but also for toll services. Section 251(b)(3), for example,
imposes a duty on LEes to provide dialing parity for telephone toll service.

362. We disagree with tho i1Icumbent LECs which III\Ie that section 251(g) requires
requesQng carriers using unbundled elements to contiDue to pay federal and state access charges
indefinitely. Section 251(g) provides that the federallDd state equal access rules applicmle
before enactment, including the "receiptofcompeDSatiOD," will continue to apply after
enactment, "until such restrictions and obligations are explicitly superseded by regulations
prescribed by the Commission after such date ofenactment"771 We believe this provision does
not apply to the exchange access "services" requestina carriers may provide themselves or others
after purcbuing unbundled elements. Rather, the pnm.y purpose ofsectioI125I(g) is to
preserve the right ofinterexcbange carriers to order aDd receive exchange access services ifsuch
carriers elect not to obtain exchange access through their own facilities or by meaDS ofunbundled
elements purcbaSll'4 from an incumbent

363. We aftirm our tentative conclusion in the NPRM that, telecommunications carriers
purchasing unbundled network elements to provide intcmtchaDge services or exchange access
services are not required to pay federal or state exchanae access charies except as delcribed in
section VII, infra, for a temporary period. As we explained in the NPRM, ifwe were to require
indefinitely carriers purchasing unbundled elements to also pay access charges, then incumbent
LEes would receive compensation in excess oftheir underlying network costs. This result
would be inconsistent with the pricing standard for unbundled elements set forth in section

769 Joint Explanatory Statement at 120-121.

770 H.R. 1555, l04tb Cong., 1st Sess. § 242 (1995).

77\ 47 U.S.C. § 251(g).
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