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short·term promotional offeringst 120 days is too long to be considered short·term.2239 IXCs
and reseUers contend that contract offerings shoUld be made available for resale.224O

945. Incumbent LECst some state commissionst and the Ohio Consumers" Counsel
argue that if promotions and discounts are subject to wholesale pricing, reseUer end-users
must take such promotions and discounts under the same conditions as incumbent LEC end
userS.2241 ReseUers arguet however, that incumbent LECs wiU use this latitude to engage in
anticompetitive practices by creating conditions that will have an unnecessarily greater impact
on typical reseUer end users than incumbent LEe end users.2242

946. Incwnbent LECs also seek to limit rescUer end user eligibility to purchase resold .
incumbent LEC bigh.volume offerings to those eligible to receive such offerings directly from
the incumbent LEC.2243 Such a limitation would preventbigh·volume services from being
resold to low·volume customers. MFS argues that such restrictions should be considered per
se unreasonable because this is a significant source of the reseUers' competitive advantage.2244

The Ohio and Pennsylvania Commissions also support reseUerst rights to aggregate low
volume customers to take advantage of the resulting buying power.2245

947. U S West generally argues that resellers should make the same type of
purchasing commitments made by current purchasers of wholesale services.2246 Often, U S
West argueSt wholesalers are required to concentrate their purchases on services from a
limited number of switches in order to receive volume discounts. U S West argues that
incumbent LECs should be allowed to require the same types of commitments from resellers
purchasing such services.2247 U S West and GTE propose allowing incumbent LECs to

2239 Ohio Consumers' Counsel reply at 30.

2240 See, e.g., LDDS reply at 43; Telecommunications Resellers Ass'n reply at 14.

2241 See, e.g., sac reply at 15 n.34, PacTe] comments at 45 n.95; Alabama Commission comments at 26;
Ohio Consumers' Counsel comments at 35-36.

2242 See, e.g., Cable & Wireless comments at 42; Telecommunications Resellers Ass'n comments at 19 n.50.

2243 See, e.g., GTE comments at 49-50; California Commission comments at 35-37; PacTel reply at 45 n.95.

2244 MFS comments at 70.

2245 Ohio Commission comments at 65; Pennsylvania Commission comments at 36. The Ohio Commission, '
however, specifically states that it is opposed to federal rules on this subject. Ohio Commission at 65.

2246 US West comments at 67.

2247/d
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impose tenn requirements on resold offerings.2248 Cable & Wireless opposes both of these
requirements and suggests that they be made presumptively unreasonable.2249

b. Dileussi••

948. Section 251(c)(4) provides that incumbent LECs must offer for resale at
wholesale rates "any telecommunications service" that the carrier provides at retail to
noncarrier subscribers. This language makes no exception for promotional or discounted
offerings, including contract and other customer-specific offerings. We therefore conclude
that no basis exists for creating a general exemption from the wholesale requirement for all
promotional or discount service offerings made by incumbent LECs. A contrary result would
permit incumbent LEes to avoid the statutory resale obligation by shifting their customers to
nonstandard offerings, thereby eviscerating the resale provisions of the 1996 Act. In
discussing promotions here, we are only referring to price discounts from standard offerings
that will remain available for resale at wholesale rates, i.e., temporary price discounts.22S0

949. There remains, however, the question of whether all short-tenn promotional
prices are "retail rates" for purposes of calculating wholesale rates pursuant to section
252(d)(3). The 1996 Act does not defme "retail rate;" nor is there any indication that
Congress considered the issue. In view of this ambiguity, we conclude that "retail rate"
should be interpreted in light of the pro-competitive policies underlying the 1996 Act. We
recognize that promotions that are limited in length may serve procompetitive ends through
enhancing marketing and sales-based competition and we do not wish to unnecessarily restrict
such offerings. We believe that, if promotions are of limited duration, their procompetitive
effects will outweigh any potential anticompetitive effects. We therefore conclude that short­
term promotional prices do not constitute retail rates for the underlying services and are thus
not subject to the wholesale rate obligation.

950. We must also determine when a promotional price ceases to be "short term" and
must therefore be treated as a retail rate for an underlying service. Incumbent LEC
commenters support 120 days as the maximum period for such promotions. This has been
criticized as being too long. We are concerned that excluding promotions that are offered for
as long as four months may unreasonably hamper the efforts of new competitors that seek to
enter local markets through resale. We believe that promotions of up to 90 days, when
SUbjected to the conditions outlined below, will have significantly lower anticompetitive
potential, especially as compared to the potential procompetitive marketing uses of such

•
2241 U S West comments at 67; GTE comments at 47.

2249 Cable & Wireless comments at 48-49.

2250 Limited time offerings of service are still subject to resale pursuant to supra Section VIIl.A.
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promotions. We therefore establish a presumption that promotional prices offered for a period
of 90 days or less need not be offered at a discount to reseUers. Promotional offerings greater
than 90 days in duration must be offered for resale at wholesale rates pursuant to section
251(c)(4)(A). To preclude the potential for abuse of promotional discounts, any benefit of the
promotion must be realized within the time period of the promotion, e.g., no benefit can be
realized more than ninety days after the promotional offering is taken by the customer if the
promotional offering was for ninety days. In addition, an incumbent LEC may not use
promotional offerings to evade the wholesale obligation, for example by consecutively
offering a series of 9O-day promotions.

951. We find unconvincing the arguments that the offerings under section 2S1(c)(4)
should not apply to volume-based discounts. The 1996 Act on its face does not exclude such
offerings from the wholesale obligation. If a service is sold to end users, it isa retail service,
even if it is priced as a volume-based discount off the price of another retail service. The
avoidable costs for a service with volmne-based discounts, however, may be different than
without volume contracts.

952. We are concerned that conditions that attach to promotions and discounts could
be used to avoid the resale obligation to the detriment of competition. Allowing certain
incmnbent LEC end user restrictions to be made automatically binding on reseller end users
could further exacerbate the potential anticompetitive effects. We recognize, however, that
there may be reasonable restrictions on promotions and discounts. We conclude that the
substance and specificity of rules concerning which discount and promotion restrictions may
be applied to resellers in marketing their services to end users is a decision best left to state
commissions, which are more familiar with the particular business practices of their
incumbent LECs and local market conditions. These rules are to be developed, as necessary,
for use in the arbitration process under section 252.

953. With respect to volume discount offerings, however, we conclude tha~ it is
presumptively unreasonable for incumbent LECs to require individual reseller elid users to
comply with incumbent LEC high-volume discount minimum usage requirements, so long as
the reseUer, in aggregate, under the relevant tariff, meets the minimal level of demand. The
Commission traditionally has not permitted such restrictions on the resale of volume discount
offers.22S1 We believe restrictions on resale of volume discounts will frequently produce
anticompetitive results without sufficient justification. We, therefore, conclude that such
restrictions should be considered presumptively unreasonable. We note, however, that in

225/ See, e.g., Regulatory Policies Concerning Resale and Shared Use ofCommon Ca"ier Services and
Facilities, Docket No. 20097, Report and Order, 60 FCC 2d 261. 308-16 (1976) (divisions of full time private
line circuits will edable smaller users to make.efficient, discrete use of private line·offerings, and such
advantages will be in tenns of cost savings and selectivity rather than technical advantages).
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calculating the proper wholesale rate, incumbent LEes may prove that their avoided costs
differ when selling in large volumes.

3. Below-Cost and Residential Sen-ice

a. Bac:kgroud aDd Commeats

954. Responding to our general questions reaarding the scope of limitations that may
be placed on competitors' resale of incumbent LEC services,2252 parties addressed in their
comments whether below-cost and residential services are subject to section 251(c)(4).
Generally, those arguing against application of the wholesale discount also argue against
requiring or even allowing resale of below-cost services. Incumbent LEes, including small
incumbent LECs serving higher cost areas, and some state commissions argue that restrictions
on resale of below-cost services are permissible.2253 They argue that these services are often
funded through internal subsidies that diminish with the onset of competition.2254 GTE araues
that there simply are no costs to avoid where below-cost services are offered at wholesale.2255

GTE and PacTel argue that, if we were to apply wholesale pricing to services offered below
cost, we should delay doing so until states have had the opportunity to rebalance rates.2256

955. Potential competitors, primarily IXCs, argue that incumbent LEC losses will not
be increased as a result of resale of these services, even at a discoUDt, so long as the services
are only sold to the same class of customers to whom the incumbent LEC's offering is
available.225

? Jones Intereable further argues that not allowing resellers to "serve" customers
currently subscribing to below-cost service violates the universal service provisions of the

2252 NPRM at para. 175.

225J See, e.g., MECA comments at 60; SBC comments at 71-72; SNET comments at 31-32; U S West
comments at 67; GTE comments at 46 (acknowlecilinJ, however. that its position on this might change
depending on the outcome of universal service reform); Oregon Commission comments at 31. Additionally,
incumbent LECs argue that steps should be taken to ensure that the underlyina provider of the service continues
to receive universal service payments. See. e.g.• NYNEX comments at 84.

22S4 SNET comments at 31-32. Be)) Atlantic argues that this might even be considered an unconstitutional
taking. Bell Atlantic reply at Attachment 2 (Epstein Declaration), p. 7.

2255 GTE comments at 46.

~ 2256 PacTel reply at 44; GTE reply at 26-27.

2m See, e.g., AT&T comments at 80; California Commission reply at 21-22; Competition Policy Institute
comments at 24; Gel comments at 1, 14; LDDS comments at 14; MCI comments at 89; Sprint reply at 35-37;
TCC comments at 44 n.44; Telecommunications Resellers Ass'n reply at 15.
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1996 Act.WI The Telecommunications Resellers· Association notes that establishing rules
based on whether a service is offered below, at, or above cost will invite lengthy regulatory
disputes.2259 Additionally, TCC points out that incumbent LECs will continue to receive
access revenue even from resold service and such revenue will continue to subsidize such
services.226O

b. DiseussioD

956. Subject to the cross-class restrictions discussed below, we believe that below-cost
services are subject to the wholesale rate obliption under section 251(c)(4). First, the 1996
Act applies to "any telecommunications service" and thus, by its terms, does not exclude these
types of services. Given the goal of the 1996 Act to encourage competition, we decline to
limit the resale obligation with respect to certIIin services where the 1996 Act does not
specifically do so. Second, simply because a service may be priced at below-cost levels does
not justify denying customers of such a service the benefits of resale competition. We note
that, unlike the pricing standard for unbundled elements, the resale pricing standard is not
based on cost plus a reasonable profit. The resale pricing standard gives the end user the
benefit of an implicit subsidy in the case of below-cost servi~ whether the end user is served
by the incwnbent or by a reseller, just as it continues to take the contribution if the service is
priced above cost. So long as resale of the service is generally restricted to those customers
eligible to receive such service from the incumbent LEC, as discussed below, demand is
unlikely to be significantly increased by resale competition. Thus, differences in incumbent
LEC revenue resulting from the resale of below-cost services should be accompanied by
proportionate decreases in expenditures that are avoided because the service is being offered at
wholesale.

957. We have considered the economic impact of our rules in this section on small
incumbent LECs. For example, MECA argues that services incumbent LECs offer at below
cost rates should not be subject to resale under section 251(c)(4). We do not adopt MECA's
proposal. As explained above, we conclude that the 1996 Act provides that below-cost
services are subject to the section 251(c)(4) resale obligation and that differences in incwnbent
LEC revenue resulting from the resale of below-cost services should be accompanied by
decreases in expenditures that are avoided because the service is being offered at wholesale.
Therefore, resale of below-cost services at wholesale rates should not adversely impact small

2251 Jones Intercable comments at 32-33.

2259 Telecommunications Resellers Ass'n reply at IS.

2260 Tee comments at 44 n.44.
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incumbent LECs.2261 We also note that certain small incumbent LECs are not subject to our
rules under section 251(f)(1) of the 1996 Act, unless otherwise determined by a state
commission, and certain other small incumbent LECs may seek relief from their state
commissions from our rules under section 251 (f)(2) of the 1996 Act.

4. Cross-Class Selling

a. Background

958. In the NPRM, we sought COIIIIDeIIt on the meaning of section 25l(c)(4)(B)
which provides that "[a] State commission may, consistent with regulations prescribed by the
Commission under this section, prohibit a reseller that obtains at wholesale rates a
telecommunications service that is available at retail only to a category of subscribers from
offering such service to a different category of sabscribers."2262 We suggested that competing
telecommunications caniers should not be allowed to pnbase a subsidized service that is
offered to a specific category of subscribers and thai resell such service to other customers.
We tentatively concluded, for example, that it might be reasonable for a state to restrict the
resale of a residential exchange service that is limited to low-income consumers, such as the
existing Lifeline program.2263 We noted that we have generally not allowed carriers to prevent
other camers from purchasing high-volume, low-price offerings to resell to a broad pool of
lower volume customers.2264 Similarly, we inquired into the propriety of practices such as
limiting the resale of flat-rated service.2265

b. Comments

959. There is a general consensus among incumbent LECs, IXCs, and others that
resale of residential service should be limited to customers eligible to take such service from
the incumbent LEC under section 251(c)(4)(B).2266 There is a similar consensus that resale of

2261 See Regulatory Flexibility Act, 5 U.S.C. §§ 601 et seq.

%%62 NPRM at para. 176.

2263 Jd

2264 Jd.

2265 This practice of limiting the resale of flat-rated services was listed as an example of state practices on
which we sought comment in the NPRM at para. 177.

2266 See, e.g., ACTA comments at 25; Ameritech comments at 54; California Commission comments at 35­
37; CFA/CU comments at 16; Comptel reply at 43 n.114; GTE comments at 49-50; GVNW comments at 39;
Illinois Ind. Tel. Ass'n comments at 6; MCI comments at 89; NCTA comments at 57; PacTel comments at 17;
Sprint comments at 70. Texas Public Utility Counsel argues that the residential cross class selling restrictions
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Lifeline service should be limited to those eligible to receive such service from the incumbent
LEC.2267 Some argue that section 251(c)(4)(B) is only applicable to classes of subscribers
whose service is explicitly subsidized or provided at below-eost rates and that broader cross­
class restrictions should be considered unreasonable.226s Ohio Consumers' Counsel argues that
residential services that may be offered above cost are still offered at a lower profit margin
than business services for public policy reasons, justifying the inclusion of all residential
services in the scope of section 251(c)(4)(B).2269

960. NYNEX and the Massachusetts Commission argue that incumbent LECs may
prohibit the resale of flat-rated services.2270 They argue that-resale of services to multiple-use
customers would be unfair to incumbent LECs. National Private Telecommunications
Association and Jones Intereable advocate that incumbent LECs should not be allowed to
impose resale restrictions that would prevent the offering of shared tenant services operations.
Shared tenant services operations involve using tnmking to serve multiple unit dwellings with
fewer lines than would be needed if each unit separately subscribed to service directly from
the incumbent LEC.2271

961. Finally, some parties express concem that incumbent LECs will create multitudes
of classes in order to prevent rescUers, as a practical matter, from competing to provide such
services and recommend that any new classes be presumed unreasonable.2272

c. Discussion

962. There is general agreement that residential services should not be resold to
nonresidential end users, and we conclude that restrictions prohibiting such cross-class
reselling of residential services are reasonable. We conclude that section 251(c)(4)(B) permits
states to prohibit reseUers from selling residential services to customers ineligible to subscribe
to such services from the incumbent LEC. For example, this would prevent rescUers from

should merely prohibit the resale of flat-rated residential service to business customers. Texas Public Utility
Counsel comments at 44-45.

2267 See, e.g., California Commission comments at 36-37; LDDS comments at 84; NYNEX comments at 80.

2261 See, e.g., AT&T reply at 38-39; DOJ comments at 54; Telecommunications ReseUers Association
comments at 17 n.46.

2269 Ohio Consumers' Counsel comments at 36.

2270 NYNEX comments at 80; Mass. Commission comments at 5; MECA comments at 61.

2271 National Private Telecommunications Ass'n reply at 4-5; Jones Intercable reply at 27.

2272 CompTel comments at 102.
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reselling wholesale-priced residential service to business customers. We also conclude that
section 251(c)(4)(B) allows states to make similar prohibitions on the resale of Lifeline or any
other means-tested service offering to end users not eligible to subscribe to such service
offerings. State commissions have established rate structures that take into account certain
desired balances between residential and business rates and the loa! of maximizing access by
low-income consumers to telecommUDieatioDS services. We do not wish to disturb these
efforts by prohibiting or overly narrowing state commissions' ability to impose such
restrictions on resale.

963. SbaredteD8llt services are made possible tbroughthe resale and truDkina of flat­
rated services to multiple customers. We do not believe tbatthese or other efficient uses of
technology should be discouraged through restrictioas on the resale of t1et-rated offerings to
multiple end users, even if incumbent LEes have not always ·priced such offerings assuming
these usage patterns. We therefore conclude that such restrictions are presumptively
unreasonable.

964. We also conclude that all other cross-class selling restrictions should be
presumed unreasonable. Without. clear statutory direction concerning potentially allowable
cross-class restrictions, we· are not inclined to allow the imposition of restrictions that could
fetter the emergence of competition. As with volume discount and flat-rated offerings, we
will allow incumbent LECs to rebut this presumption by proving to the state commission that

.the class restriction is reasonable and nondiscriminatory.

5. IDeambeDt LEe Withdrawal of Services

a. BaekgrouDd

965. In the NPRM, we sought comment on whether an incumbent LEC can avoid
making a service available at wholesale rates by ceasing to offer the retail service on a retail
basis, or whether the incumbent should first be required to make a showing that'withdrawing
the offering is in the public interest or that competitors will continue to have an alternative
way of providing service. We also asked if access to unbundled elements addresses the
concern that incumbent LECs could withdraw retail services.2273

b. CommeDu

966. A number of large incumbent LECs and USTA argue that incumbent LECs
should be allowed to withdraw services unilaterally and unconditionally.2274 These parties

2273 NPRM at para. 175.

2274 See, e.g., Ameritech comments at 54-55; GTE comments at 48; sac comments at 73.
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argue that they have the right to make their own business decisions and the right to terminate
the offering of a service that they feel is unprofitable.227S Some potential competitors also
supported the ability of incumbent LECs to withdraw service, but explicitly conditioned such
support on bilateral "grandfathering" of existing customers, i.e., allowing current end users of
the tenninated service to continue to purchase the service at least for a limited time.2276 These
services then would not be required to be offered for resale because they are no longer offered
to the public.2277 Thus, these parties argue that there would be a permissible restriction on the
resale of "grandfathered" services permitting resale only to "grandfathered" customers. Some
incumbent LECs suggest that potential concerns over incumbent LEC withdrawal of service
would be eliminated if both resellers and incumbent LECscould compete for grandfathered
customers.2m

967. Several commenters, primarily IXCs, reseUers, and state commissions, exJRSSed
concern about the incumbent LECs' ability to circumvent ressJe obligations by withdrawing
services that reseUers are able to use to compete effectively.2279 IXCs, reseUers, some state
commissions, and others argue that unilateral withdrawals of service should be considered
presumptively unreasonable.2210 Several commenters discuss U S West's attempted
withdrawal of Centrex service, a small business service that reseUers frequently wish to
purchase to compete with incumbent LECs, as an example of such behavior.22J1 Others ask us
to require that there be a substitutable alternative to a withdrawn service before it could be
withdrawn.2m The'Telecommunications ReseUers Association and Cable & Wireless argue

2275 See, e.g., Ameriteeh reply at 48; GTE comments at 48-49; MECA comments at 60-6].

2276 See, e.g.• Cable & Wireless comments at 42-43.

2277 See, e.g., sac comments at 73; l. Staullliakis comments at 5-6.

2278 Ameritech reply at 49; NYNEX reply at 37.

2279 See, e.g., ACTA comments at 9; AT&T reply 37-38; CompTeI comments at ]0]; DOl comments at 55;
Florida Commission comments at 36; MCI comments at 85; Sprint reply at 35-37; Telecommunications ReseUers
Ass'n comments ]8-19.

22&0 See, e.g., AT&T reply at 37·38; Cable & Wireless comments at 43; Ohio Commission comments at 63­
64; Pennsylvania Commission comments at 36; Washington Commission comments at 32-33; ASCI comments at
59-60; Competition Policy Institute comments at 25.

2211 See, e.g., ACTA comments at 9; MCI comments at 87-88; TCC comments at 44.

2212 Competition Policy Institute comments at 25; GST comments at 32; MFS comments at 71-72; Ohio
Commission comments at 65. MCI and Frontier propose that a showing that there is no demand for a service
would also be sufficient. MCI comments at 88; Frontier comments at 28. Dol argues that unilateral withdrawal
should only be allowed if the service is shown to be obsolete. Dol comments at 55-56.
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that even the existence of a competitive alternative is not sufficient to prevent anticompetitive
behavior because such a standard represents an open invitation to strategic manipulation of
service offerings and pricing.2213 Both the Ohio Commission and the Competition Policy
Institute argue that access to unbundled elements does not alleviate concerns about incumbent
LEC withdrawal of service offerings.2284

c. Discussion

968. We are concerned that the incumbent LECs' ability to withdraw services may
have anticompetitive effects where reseUers are purchasing such services for resale in
competition with the incumbent. We decline to issue general rules on this subject because we
conclude that this is a matter best left to state commissions. Many state commissions have
rules regarding the withdrawal of retail services and have experience regulating such matters.
States can assess, for example, the universal service implications of an incumbent LEC's
proposal to withdraw a retail service. Therefore, we conclude that our general presumption
that incumbent LEC restrictions on resale are UDJ'eaSOnable does not apply to incumbent LEC
withdrawal of service. States must ensure that procedural mechanisms exist for processing
complaints regarding incumbent LEC withdrawals of services. We find it important, however,
to ensure that grandfathered customers - subscribers to the service being withdrawn who are
allowed by an incumbent LEC to continue purchasing services - not be denied the benefits of
competition. We conclude that, when an incumbent LEC grandfathers its own customers of a
withdrawn service, such grandfathering should also extend to reseller end users. For the
duration of any grandfathering period, all grandfathered customers should have the right to
purchase such grandfathered services either directly from the incumbent LEC or indirectly
through a reseller.22ls The incumbent LEC shall offer wholesale rates for such grandfathered
services to reseUers for the purpose of serving grandfathered customers.

6. Provisioning

a. Comments

969. ReseUers and IXCs express concern that incumbent LECs are not making, and
will not make, services available for resale in a timely manner or fail to provide a minimal
level of operational support and service quality.2216 Such resellers and IXCs also argue that

2213 Telecommunications Resellers Ass'n comments at 19 n.49; Cable" .Wireless comments at 43.

22... Ohio Commission comments at 64; Competition Policy Institute comments at 26.

221S See Petition for a Total Local Exchange Wholesale Service Tarifffrom II/inois Bell Telephone Company,
Nos. 95-0458 and 95-0531 (consol.) (Illinois Commi!Sion June 26, 1996) at 38.

.. ,

2216 See, e.g., Telecommunications Resellers Ass'n comments at 20-23; MCI comments at 88-89.
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incumbent LEC claims of capacity shortages should not excuse failures to provide timely
service or to treat reseUers on an equal basis with other incumbent LEC customers.2287 Cable

. & Wireless argues that customer changeover charges should not ~ allowed to exceed the
same Primary Interexehahge Carrier ("PIC") charge that is imposed when customers switch
from one IXC to another.:U" TCC proPOseS a set of rules regarding nondiscriminatory
treatment of rescUers and reporting requirements to implement such rules.2289 These rules
include provision of unbranded or rebranded operator and directory assistance services, a
proposal also supported by AT&T, TCC, and ACSI.2290 Incumbent LECs argue that refusing
to build out their networks to handle reseUer requests when they lack capacity is a reasonable
course of action to prevent stranded investment should the rescller eventually build facilities
of its own.2291

b. DileIllliOD

970. We conclude that service made available for resale be at least equal in quality to
that provided by the incumbent LEe to itself or to any subsidiary, aftUiate, or any other party
to which the carrier directly provides the service, such as end users. Practices to the contrary
violate the 1996 Act's prohibition of discrimiDatory restrictions, limitations, or prohibitions on
resale. This requirement includes differences imperceptible to end users because such
differences may still provide incumbent LECs with advantages in the marketplace.
Additionally, we conclude that incumbent LEC services ate to be provisioned for resale with
the same timeliness as they are provisioned to· that incumbent LEC's subsidiaries, affiliates, or
other parties to whom the carrier directly provides the service, such as end users. This
equivalent timeliness requirement also applies to incumbent LEC claims of capacity
limitations and incumbent LEC requirements relating to such limitations, such as potential
down paYments. We note that common carrier obligations, established by federal and state
law and our rules, continue to apply to incumbent LECs in their relations with reseUers. With
regard to customer changeover charges, we conclude that states should determine reasonable
and nondiscriminatory rates for such charges.

22.7 See, e.g., Telecommunications RescUers Ass'n reply at 16 n.34; LDDS reply at 43.

22•• Cable & Wireless comments at 49-50.

2219 See TCC reply at 29-33.

2290 See AT&T comments at 8) n.)23; TCC reply at 3); ACSI comments at 47-48.

2291 See, e.g., U S West comments, Exhibit A (Federal Implementation of the Telecommunications Act of
1996) at 25-26. Incumbent LECs argue that they should be able to require minimum volume and tenn discounts
if they must build out facilities. See Ameritech at 54; MECA comments at 60.
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971. Brand identification is likely to play a major· role in markets where reseUers
compete with incumbent LECs for the provision of local and toll service. This brand
identification is critical to reseller attempts to compete with incwnbent LECs and will
minimize consumer confusion. Incumbent LECs are advantaged when rescUer end users are
advised that the service is being provided by the rescUer's primary competitor. We therefore
conclude that where operator, call completion, or directory assistance service is part of the
service or service package an incumbent LEC offers for resale, failure by an incumbent LEC
to comply with reseUer branding requests presumptively constitutes an unreasonable restriction
on resale. This presumption may be rebutted by an incumbent LEC proving to the state
commission that it lacks the capability to comply with unbnmding or rebranding requests. We
recognize that an incumbent LEC may incur costs in complying with a request for unbranding
or rebranding. Because we do not have a record on which to determine the level of fees or
wholesale pricing offsets that may reasonably be assessed to recover these costs, we leave
such determinations to the state commissions.

D. Resale ObliptioDS of LEes UDder SectiOD 251{b)(1)

972. Section 251(b)(1) imposes a duty on all LECs to offer certain services for resale.
Specifically, section 251(b)(l) requires LECs "not to prohibit, and not to impose unreasonable
or discriminatory conditions or limitations on, the resale of its telecommunications
services.,,2292

1. BaekgrouDd

973. In the NPRM, we sought comment generally on the relationship of section
251(b)(1) to section 2S1(c)(4).2293 We sought comment on whether all LECs are prohibited
from imposing unreasonable restrictions on resale of their services, but only incumbent LECs
that provide retail services to subscribers that are not telecommunications carriers are required
to make such services available at wholesale rates to requesting telecommunications
carriers.2294 We also sought comment on what types of resale restrictions should be permitted
under section 251(b)(1) and stated our belief that few, if any, conditions or limitations should
be permitted for the same reasons that resale restrictions are sharply limited under section

1292 47 U.S.C. § 2S1(c)(4).

1293 NPRM at para. 173.

2294 Id at para. 174.
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251(C)(4).2295 We also asked what standards should be adopted for determining whether resale
restrictions should be permitted, and whether presumptions should be established.2296

2. Comments

974. A variety of commenters, including Cable & Wireless, Teleport, and several state
commissions, support the view that wholesale pricing does not apply to nonincumbent
LECs.2297 A similar group of parties argue that the prohibition on unreasonable or
discriminatory resale restrictions applies to nonincumbent LECs.2298 The Ohio Consumers'
Counsel contends that although nothing in section 2S1 requires states to create wholesale
pricing for section 2S1(b)(1) resale, nothing in the 1996 Act prevents imposition of such
pricing.2299

975. The Telecommunications RescUers Association argues that all resale restrictions
by all LEes should be preswned unreasonable.2300 MFS and Citizens Utilities contend that
resale restrictions in sections 251(b)(l) and 2S1(c)(4)(B) should be interpreted in the same
way.2301 MFS and OST both argue that any restriction of a type that has been found
reasonable for incumbent LECs should be presumed reasonable for all other LECs.2302 NCTA
asserts that new competitors have a great incentive to minimize costs, which will often
involve using reseUers for distribution purposeS.2303 They argue that to ensure that the resale
obligations of entrants do not adversely impact their ability to engage in facilities-based

2295 ld

2296 Id at para. 197.

2297 See, e.g., Cable &. Wireless comments at 38 n.68; Teleport comments at 55; Pennsylvania Commission
comments at 35.

2291 Ohio Commission comments at 60-61; Pennsylvania Commission comments at 35; Teleport comments at
55; Cincinnati Bell comments at 31.

2299 Ohio Consumers' Counsel comments at 35.

2300 Telecommunications Resellers Ass'n comments at 53.

2301 MFS comments at 69; Citizens Utilities comments at 27.

2302 MFS comments at 75-76; GST comments at ,33.

2303 NCTA comments at 20-21.
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.,

competition with incumbent LEC~ the Commission should defer the duty of facilities-based
competitors to engage in resale.2304

3. Discussion

976. There are two differences between the resale obligations in section 251(b)(l) and
in section 251(c)(4): the scope of services that must be resold and the pricing of such resale
offerings. Section 251(b)(1) requires resale of all telecommunications services offered by the
carrier while section 251(c)(4) only applies to telecommunications services that the carrier
provides at retail to subscribers who are not telecommunications cmiers. Thus, the scope of .
services to which section 251(b)(1) applies is larger and necessmIy includes all services
subject to resale under section 251(c)(4). We need not prescribe a minimum list of services
that are subject to the 251(bXI) resale requirement for the same reasons that we specified for
not prescribing such a list in Section VlII.A. oftbis Order. We note that section 251(b)(1)
clearly omits a wholesale pricing requirement. We therefore conclude that the 1996 Act does
not impose wholesale pricing requirements on noDincumbent LECs. Nonincumbent LEts
definitionally lack the market power possessed by iacumbent LEC~5 and were therefore not
made subject to the wholesale pricing obligation in the 1996 Act. Their wholesale rates will
face competition by incumbent LECs, making a wholesale pricing requirement for
nonincumbent LECs unnecessary.

977. Sections 251(b)(1) and 251(c)(4) contain the same statutory standards regarding
resale restrictio~. Therefore, we conclude that our rules concerning resale restrictions under
section 251(b)(1), such as the general presumption that all resale restrictions are unreasonable,
should be the same as under section 251(c)(4). We conclude that any restriction of a type
that has been found reasonable for incumbent LEes should be deemed reasonable for all other
LECs as well.

E. Application of Access Charges

1. Background

978. In the NPRM, we suggested that an entrant that merely resold a bundled retail
service purchased at wholesale rates would not receive access revenues.2306 In other words,
JXCs must still pay access charges to incumbent LECs for originating and terminating

2304 Id. at 21.

2305 See 47 U.S.C. § 2S1(h)(2).

2306 NPRM at para. 186.
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interstate traffic of an end user served by a telecommunications carrier that resells incumbent
LEC services under section 251(c)(4).

2. Comments

979. Parties that commented on this issue aeneraIly agree with our analysis in the
NPRM. Some commenters argue that incumbent LECs, including _I incumbent LECs,
should continue to receive access charge revenues when resellers purchase wholesale services
under section 251(c)(4).2307 The Rural Telephone Coalition argues that retail local service
rates, upon which wholesale rates will be based, have been developed with the asswnption
that incumbent LECs will receive access charge revenues.23O

' The Wisconsin Commission
points out that Wisconsin law currently prevents resale of access services performed by at
least small LECs.2309 On the other hand, the Texas Office of Public Utility Counsel asserts
that switched access services are offered to end users and should be subject to resale.2310

While they did not explicitly address the issue, some potential competitors alluded to their
assumptions that such access charges would continue to be retained by the incumbent LEC.2311

3. Dileussion

980. We conclude that the 1996 Act requires that incumbent LECs continue to receive
access charge revenues when local services are resold under section 251(c)(4). IXCs must
still pay access charges to incumbent LECs for originating or terminating interstate traffic,
even when their end user is served by a telecommunications· carrier that resells incumbent
LEC retail services. Resale, as defmed in section 251(b)(I) and 251(c)(4), involves services,
in contrast to section 25 1(c)(3), which governs sale of network elements. New entrants that
purchase retail local exchange services from an incumbent LEe at wholesale rates are entitled
to resell only those retail services, and not any other services -- .such as exchange access -- the
LEC may offer using the same facilities. IXCs must therefore still purchase access services

2307 Rural Tel. Coalition comments at 20; Citizens Utilities comments at 25; J. Staunllakis comments at 6.

2301 Rural Tel. Coalition comments at 20. USTA makes a similar point, and emphasizes that incumbent
LECs should continue to recover the SLC under these circumstances. USTA reply at 3 I.

2309 Wisconsin Commission comments at Attachment, pp. 7-8.

2310 Texas Public Utility Counsel reply at 17-18.

2311 See, e.g., TCC comments at 44 0.44; LDDS comments at 81; LDDS reply at 42,46.
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from incumbent LECs outside of the resale framework of 251(c)(4), through existing interstate
access tariffs.2312

981. Most existing interstate access charges are recovered from IXCs, and therefore
can easily be recovered by incumbent LECs whether or not the incumbent LEC retains its
billing relationship with the end user subscriber. To allow incumbent LECs to continue
recovering the subscriber line charge (SLC), however, the mechanism for assessment of the
SLC must be modified. The SLC is currently assessed directly on end users as a monthly
cbarge.2313 When an end user customer receives local exchange service from a rescUer,
however, the incumbmt LEC will have no direct commercial relationship with that end user.
Because the end user would not be a customer of the incumbent LEe, the incwnbent LEC
could not bill SLC directly to the end user as specified under our existing rules.

982. In March 1995, in the Rochester Waiver Order, we granted Rochester Telephone
waivers to permit Rochester Telephone to recover·the SLC from caniers that purchase local
exchange service for resale, rathertban recovering the SLC directly from end users.2314 In
that order, we stated that by offering the local exchange service for resale and by.unbundling
subscriber lines from other network functions, Rochester Telephone created a situation where
it would no longer have a direct relationship with end users, IXCs, or both, and that such a
situation was not contemplated when the Commission created the rules governing the recovery
of access charges. We also permitted Rochester Telephone to bill to resellers the PIC change
charge, which is assessed by incumbent local exchange camers on end users that wish to
change their primary interexchange camer (PIC).

983. The resale reqwrements of the 1996 Act create a situation for the entire industry
that is analogous to the situation Rochester Telephone faced in 1995. We therefore conclude
that similar relief is warranted here with respect to the SLC, so that incumbent LECs can
recover the SLC from rescllers, as we conclude the 1996 Act mandates. Although the PIC
change charge is not a part of access charges, and is assessed only when an end user changes
his or her primary interexchange carrier, this charge has similar characteristics to the SLC and
therefore should also be subject to the rule we adopt. Incumbent LECs may assess the SLC
and the PIC change charge on telecommunications carriers that resell incumbent LEC services
under section 251(c)(4).

2312 As discussed above, a different result occurs in the context of unbundled network elements. Purchasers
of unbundled network elements in effect stand in the shoes of the LEC, and are entitled to revenues from aJi of
the services provided using those elements.

2m 47 C.F.R. § 69.104.

2314 Rochester Telephone Corporation, Petiti~nfo~ Waivers to Implement its Open Market Plan. Order, 10
FCC Red 6776 (1995) (Rochester Waiver Order).
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984. Although incumbent LECs may continue to recover the SLC when other carriers
resell their local exchange services, the SLC is not subject to the wholesale pricing standard
of section 252(d)(3). As described above, resellers of local exchange service are not reselling
access services; they are purchasing these services from incumbent LECs in the same manner
they do today. The SLC is a component of interstate access charges, not of intrastate local
service rates. Consistent with the principles of cost-causation and economic efficiency, we
have required the portion of interstate allocated loop costs represented by the SLC to be
recovered from end users, rather than from carriers as with other access charges. Although

.the SLC is listed on end user monthly local service bills, this charge does not represent a
"telecommunications service [an incumbent LEC] provides at retail to subscribers." Rather,
the SLC, like other interstate access charges, relates solely to incumbent LEC interstate access
services, which are provided to other carriers rather than retail subscribers and which we have
concluded are not subject to the resale requirements of section 2S1(c)(4). Therefore, the
reseller Shall pay the SLC to the incumbent LEC for each subscn"ber taking resold service.
The specific SLC that applies depends upon the identity of the end user served by the
reselling telecommunications carrier.
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A. Backpvud

985. Section 251(a) imposes two fundamental duties on all telecommunications
CIIriers: (1) "to interconnect directly or indirectly with the fidlities aDd equipment of other
telecommunications carriers;" aud (2) "not to install network features, functions, or capabilities
that do not comply with the auidelines and standards established pursuant to sections 25S or
256.,,2315 In this proceeding we determine which CIrrien are "telecommunications carriers" as
defined in section 3(44) of the Act.231' In the NPRM, we tentatively concluded that, pursuant
to the statute's definition of "telecommunications carrier" aDd "telecommuDieations service,"
to the extent a carrier is eDPIed in proviclina for a fee local, interexcbaDge, or int.enudi0Dlll
services, directly to the public or to such ell.. of UIefS IS tb be effectively avIiIable directly
to the public, that carrier falls within the definition of "te1ecommuDications carrier." We
sought comment on which carriers are included UDder this definition, and on whether a
provider may qualify as a telecommunications carrier for some purposes but not others.2317

986. We also tentatively concluded that we should determiDe whether the provision of
mobile satellite services is Commercial Mobile Radio Services (CMRS) or Private Mobile
Radio Service (PMRS) baed on the factors set forth in the CMRS Second Report and
Order.2J1

' We sought comment on the meaning of offering service "directly or indirectly" to

DIS 47 U.S.C. § 251(a). SectiCID 255 addraaes ICCIII by pII'IODS with diIIbilities IDd eDIUI'II dIat
DJlDufIcturers IIId provida of telecammanic:ltioas will desianequ~ IDd provide service dIat is ICCeIsible
to. IDd Ullble by. individuals with diIIbilities. SectiCID 256 provideI for CCJCJI'diIIItio for intIrcaDDec:tiv "to
promote DODdiscrimiDatory accessibility by the broadest Dumber of users IDd vendon of communications
products and services." 47 U.S.C. §§ 255. 256.

DI6 The tenD telecommuniCltionl Cll'lier1DtlDl "any provider of teIecommuniCltioal MI'Vicea, except dIat
such term does Dot include .......... of telecommuniCllions .-vices (a defined in section 226). A
telecommunie:ation.s CII'Iier Iball be 1IeIted a • COIDJDOIl CII'I'i« UDder thiJ Act only to the extaIt dIat it is
enpaed in providing telecommunicltions services, except tbIt the CommiuiOll sba11 determine whether the
provision of fixed and mobile satellite service sball be treIted a common CIl'riap." 47 U.s.C. § 153(44).

2317 NPRM at para. 246.

2311 NPRM at para. 247. The Commiu_ IDIIbI this ......... by lookina at _lII1I)'ofpublic interest
considerations (e.g.• the types of III'Yices beiDa offered IDd the DUIIlber of liCGIIIII beiDa 1UtbcJaWd). s.. e.g••
Amend1Itent 01Parts 2, 22 tI1Id 25 oflhe CDllUlliuion " RJda 10 Alloctlle Sp.arum lor, tI1Id To E8II:IblWa Other
RJda and Policies Pertaining to the U,. 01Radio FreqtMltCia in a Limd Mobile Sat.nlte SrIicfI for the
Prcnision ol1'''''iOlll Common C",. Servit:a. ON Docket No......1234. Second Report and Order. 2 FCC Ilcd
485, 490 (1987); Amfmdntent 10 the COIIUIIiuion', RJdtll 10 AUocate Spectnun lor, and 10 E8II:Ibli8h other RJdfII

and Po/iciu Pertaining to a /tQdiodetmrtination Satellite s.w:e, ON Docket No. 14-689. Secoad Report IIld

468



Federal Communications Commission 96-325

the public in the context of section 251(a)(l) and OD whether -wm 251(a) allowsDQB­
incumbent LECs discretion to interconnect directly or indirectly with a requesting carrier.Z3l9

We also sought comment on· what other actions we shouJd·tate to e.DSUIe that carriers do not
iDsCall network feetmes, funcliODS, or capabili.tia tbat are iacoDsistent with guidelines and
standards establishedput'SUlDt to sections 255 and 256.

B. C••lDati

987. Parties pnenJlY aaree with our tcatative concJusion that, to the exteat a carrier
is engaaed in providing for a fee local, iBtetexcbanp. or intematioaal services,.directly to the
public or to such classes of users as to be effectively available to the public, that carrier falls
within the deftDition of "te1ecmJmuaicatioDs canier.1I233O BeUSouth claim.... the term
"teleoommunicatiODS carrier" should be I)'IlODYI*J'1S with "common carrier."2J2I. 11Je Texas
Commission arpes that." obligations of secti0ll2SI(a) should apply to all
teIecommUDicatioDs carri.. - iDcumbent LEes and DOD-me-bcat LECs alike.2322 Mcicom
argues, however, that becauR non-clonrinant carrim .18ck incentives to deny~ to
other carriers, the Commission should forbear from imposing any interconnection
requirements upon such carriers.2m UTC .... that a I*tY .1IIt be offCll'i8a commercial
telecommunications services to be ate1ecommUDiClllioDs CII'ria'.2324 UTC COIl1Imds that
utilities and other private systam operators enpp in a COIt-sllariDa for ccmstruetioo ..
operation of private telecommunications networks. UTC claims that thit sbouJd not CODItitute
a "fee" in the scmse of being a payment for recei'Yina a telecommuaiaatioDs service. UTC
further argues that the DIlle provision of iBfrastnIctuIe, such as "dark fiber" or wbo~e
capacity, to third-party carriers does not constitute a direct offering to the public, and thus
does not qualify carriers offering such infrastructure as telecommunications carriers under the
Act. Several CMRS carriers contend that CMRS providers are telecommunications carriers

Order, 104 FCC 2d 6'0,66'-66 (1986).

2319 NPRM at pII'8 241.

mo s.. e.g., Louis_ CC"D"Iiniftl __ It 21; Illinois ComIDiuion conunetl It 11-12; IWmIyIVlDia
CcnmiuiOll COIIIDNIltS It 41; BeUSoutb oongnenta It 75.

2321 BeUSouth C('IIII!_talt 75; COMAV~.It 6O; ....UDited Cer*Il Palsy AII'n It 31Dd
Am«ican Foundation for the Blind at 3 (favorina a br'OIId definiticlIl of teJee:ommunic:ltioal carrier tbIt includes
any provider of access to any network available to the public).

2322 TexIS Commission comm..ta It 34; NWItA CCJIIIIDINs It 12·13 <....... that both facilities based
carriers and mellers meet the definition of telecommunications carriers).

2323 Metr1com comments at 3.

23:14 UTe comments at S-7.
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within. the meaning of the Mt.2m

918. The·llHDois Commission ,argues that, if a compIDy, provides both
telecommunications 8nd iDfonDItion services, it must be clusitied as a telecommunications
carrier for purposes of section 251.2326 BeBSouth claims, howaver, that a carrier maybe a
common carrier for some purposes, but not for others. For example, BellSouth argues that,
when a· common carrier also provides an information service, it is a common caTier for the
provision of the telecommunications service, but a non-eommon carrier for the provision of
the information ·service.2J27 ATSI contends that enJvmcwf .-vice providers are
telecommUl'lications carriers 8Dd entitled to the benefits of section 251.2321

989. The Illinois Commission argues tbIt the Commission shDukt CODtinue to defiDe
mobile satellite -.ioe (MSS) as either CMRS or PMRS accordiDg to the CcJmmilSion.'s
factors set forth in 1he. SM:M4 CMRS Report IIJItl Ortler.D29 It...., ·howaver, that if.
MSS providero1fers substit'&* ItI'vices for those ofa landJineLBC, the MSS provider should
also be definecI as a LEe IDd treated accordiDalY under state and fedel'lilaw.

990. With ..... to tbepbrue "direcdy or indirectly" in section 251(a), Arch and
Sprint argue dlatthe goal is 10 eD8LII'e that all sublcribors of one carrier are able to reICh all
subscribers of other carriers. 1'bey claim that dUs·is IChieYed when two competitors
intercoDDeCt to III iacumbmt LEe's network.2330 Comc:ast 8IIel1s that requiring competitors
to iDtercolUleCt "c:IitectIy or indirectly" reflects the Act's goal of 8ppI.ying Jess stringent
obligations to carriers laddng market power by aabling competitors to interconnect with

D25 See, e.g., Nextel c:ommeats It 6-7; NWRA commeats It 12-13; Metricom COIIlIIleIlts It 1-7; COMAV
comments at 60.

». DJiDois Commission COftIIiMlIIts at II.

:D21 BellSoath CCJII'IIIIMtslt 75. trrC ........,...,.....Of. UtiIity'IIIItWoIt dial is beiDa used
in the oftirina of telecommUDic:atioal ..w. is IUbjtat to" AfA'.~G__ oWipticw. PortiGal that
.., used on • priVlte _is oaly .., DOt. BuDdliq iafcInaItioa Ia'Yices with telecommUDic:ltions I«Vices should
oaly cnate common CIni.. obIipIioaI to the extIDt tbiiWGUld IppIy ifdie teIecomIIluDicI .-vices were
oft'end by tbemlelves. trrC COIIIIDBIIt 9-10.

2321 A1'51 reply at 6 (eablaced I«Vice providers (BSPI) must have ICCClIS to network elements at terms md
conditions that aliowESPI to offer competitive .-vices in 1he IDIIteIplace).

2m Dlinois Commission comments at 81.

mo Arch comments at 18; Sprint c:ommeats at 89. The plII'ties add that cmien should be permitted, on a
voluntary t-~ to establish direct inten:onnection. Jd
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other carriers in a cost efficient manner.2331 The Texas Commiaion ques. tbat the
obliptions under section 251(a) should apply to all teJocommunications cmiers, incumbcDt
and non-incumbents,alike. The Texas Commission c1ajms that, if "non-(iDcumbent] LBCs are
allowed the discretion to detellDiDe whether to offer direct or indirect connection to another
carrier, then the goal of fmCOUI'aIing the most efficient intIrcom1ectioD and thereby brioaina
the benefits of a competitive market to all CODIUIIlel'S will not be realized.,,2332

991. The Commiuion received few COIIIII_ on the mClllling of section 251(a)(2).
CoRnnezJmn repJe.teIltiDa iDdil'icluaJs with diJabi)jtiel .. that the term "network feaaIns,
functions, and Clplbllities" should be defiDed • broedty • possible to CIDIUIC that indiWluals
with disabilities have access to the network.2m The American FOUDdation for the B1incl also·
sugests that any service deployed by a telecommunications carrier, or by a provider
CODIHICtiDg to a telecomm.unicatons network, aad i_did for public u. IhouId be considered
an iDItaIlation of "features, fimctions,. or cepabiIities.1I2»4 The United Caebral PIJsy
Alsbciations state that tIacn ." cutraDtIy proceor'inp UDderway by both 1he Cmvniaion and
by the United States Architeeanl & TJ'8DIPOI'tIticm Bmiel'S Coaapu.ee BoII'd (Access
BoccI) • part of the section 2SS JD8D4ate. the Unit.ed c.ebraI PIlIy Alsbciations UlJc the
Commiaion to state that the Commission bas the power to eafORe both the staDdards
developed in its proceedings and thole of the Access Board233S

C. DilcaaioD

992. A "telecommunications carrier" is defined as "IDY provider of
telecommunications services, except that such term does not include aat"gators of
telecommunications services (as defined in section 226)."2336 A telecommunications carrier
sball be treated as a common carrier under the Act "only to the extent that it is engaged in
providing telecommunications services, except that the Commission shall determine whether

DJJ Camc:ast c:ommentI • 16-17.

2332 Texas Commission comments at 34.

23J3 See. e.g., American Foundation for the Blind comments It 2; United Cerebral Palsy Ass'n comments at
2.

23M~ FoundatioIl for the Blind COIDIIleDts at 2.

23U United Cerebral Palsy Ass'n COIDIIlCIDts at 2.

23M 47 U.S.C. § 1S3(44). The tenn "IIIhPtor" is defiMd. "'y penoa tbIt, in the 0I'di.-y come of its
operations, makes telephones available to the public or to trw:ISieDt users of its premises, for interstate telephone
calls usina a provider of operator services." 47 U.S.C. § 226(aX2).
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the provision of fixed IDC1 mobile satellite service sbaIl be treated u common Clllriqe."2»7 A
"teJeconummicaUons-wce" is defined u the "offeriDI of telecommunications for a foe
directly to the public, or to such c1alles of U8S u to be effectively availlble directly to the
pubHc, reprd1ess of tile flcilities used."ma We conclude that to the exteIlt a carrier is
CDpIed in proviclina for a fee domestic or iDtenudiaaal telecmunuaicaDoas, c:tiNctly to the
public or to such classes of--. as to be effectively available directly to the public, the
carrier falls within the definition of "telccommUDieatioDS carrier."2339 We find that this
definition ··is consistent with the 1996 Act,2*·1Dd thin is DOtbina in the record in this
proceeding that suageIII dIat this definition sbou1d not be Idoptad. AlIo, embencwI aervicc
providers, to the extent that they are providing telecommunications services, are entitled to the
rights under section 251(a).

993. We beDew, u a ..... policy ......, dIat 1ll1elecommUDications cmiers that
compete with each otherlbould be treated alike~ of1hc teeImolOlY UIeCI unIea there
is 8 compelling nNISOIl to do otherwise. We .... with those pIl'ties that argue tbIt all· CMRS
providers are teJ.ec:ommuaiadio carriers .-d IN..obi"" to comply with teetion
251(8).2341 1'hcIe carriers u.t the definition of "teJeeommUDicatioDl carrier" becauIc they are
providers of telCCOlD1D18licatioGs services u deftned in die 1996 Act 8Dd are thus eatided to
the benefits of section 251(c), which include the right to request interconnection IIDd obtain
access to unbundled elements at any technically feasible point in an incumbent LEe's
network. PMRS is defined as any mobile service that is not a commercial service or the
functional equivalent of a commercial mobile service.2M2 We conclude that to the extent 8

PMRS provider uses caplCity to provide domestic or in1emItional telcewnmunieations for a
fee directly to the public, it wiD fall within the definition of "telecommunications carrier"

2337 47 U.S.C. § 153 (44).

23)1 47 U.S.C. § 153(44). "TeIecommUDiCltioas" is dIfiDecl in the Act • "the trInIIDUaioD, betwMt or
IIDOIlI points specified by the UICI', of iDfonDltion of the _'a cboosiJI&, wi1hout~ in the form or content
of the information IS IClIlt ad received." 47 U.S.C. § 153(43).

23" NPRM at para. 246.

2340 47 U.S.C. § 153(44). 153(46).

2341 The term "CMRS" is defined IS "any mobile ....... dIII·is JIIW'idId )lI'Dfit IDd...
interconnected service available (A) to the public or (8) to IUCb c'" of eliaibJe to be effectively
available to a aubstllltial portion of the public." 47 U.S.C. f 332(4)(1). eMItS iIlc:IudeI,-. odIIn, some
private paging, personal communications .-vices, busiDea radio .-vices, ad mobile service that is the
functional equivalent of a c:ommercial mobil. ndio 1tI'Vic:e. 47 C.F.Il. § 20.9.

2342 47 U.S.C. § 332(dX3).
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under the Act and will be subject to the duties listed in section 251(a).2343

994. We conclude that cost-sb8ring for the CODI&rUetioJlaDd operation ofprivate
telecommunications networks is not within the definition of "telecommunications services" and
thus such operators ofpriYide networks are not IUbject to the requirements of section 251(a).
We believe that sach methods of cost..sbaring do DOt ...-e te a "fee directly to tile public"
under the definition of "telecommuniClltioDl service."2J44 Conwnely, to the extent an OJ*'UOr
of a private teleMI!IDDUI1icltioDs DBtworkis offeriq "telecommunication"234S for a fee diNetly .
to the public, or to such classes of users as to be effectively available directly to the public
(I.•. , providing a telecommunieatiODl service),2)16 the operator is a te1ecomnnmications carrier
and is subject to the duties in IeetioD 251(a). For ......,&e, the fumi.... ofiDfnlltructureto
the public for the provision oftelecommuaieations~ (e.&, -lliDa excess ClplCity on
private fiber or wireleu Detworks).ccmstitutes a te1erommuniClltions service and thus subjects
the opentorof such a network to the duties of section 251(a).

995. We conclude tbIt, if 8 COBlPlllY provides hoth telecommunications aDd
information services, it must he clllsified • a~ cmier for PW'pOICS of
section 251, and is subject to dleobliptions UDder lIOtion 251(a), to the __ that it is
acting as a telecoD1DPmicati.. carriet. We also CODCl_ .... teleeoJl1lDlEcatiODS carriers
that have interconnected or pined access UDder IICtioDI 251(8)(1), 2S1(c)(2), or 2S1(c)(3),
may offer information servicesduough the·1IJDe t, so 10111 IS they are offerin&
telecommunicatiOlll .-vices. tbrouIh the saine as well. Under 8 coDtrlry
coDClusion, 8 competitor would be precluded from offeriD& information·services in
competition with the incumbent LEe UDder the .......ement, thus i.Dcreasina the
transaction cost for the compedtor. We find this to be coa1rary to the pro-competitive spirit
of the 1996 Act. By rejlltill this outcome we provide compedton the oppertuDity to
compete effectively with ... incumbent byotr.... NJJ ..,. of IetVices to end users .
without having to provide some services inefficiendy tbrough distinct facilities or agreements.

2JG 1be Cammiuion held ill the CMRS &conti RIprJrt tIIII1 0rlIIr ....y PMRS provider tbII "ap1oys
specInIID far not-for-proftt servieeI, IUCb ......~ but 11Io UIeI ita aceu CIpICity to make
8VliJab1e a service tbltis imeDded to receive COIIlJ*lIIdaa, wiD dMned to be a 'for profit' ..-vice to the
extent of such excess capacity _vities.· 1. /011 of J("j tIIII1 JJ2 oft~ COMImIIfictItioru Act,
Second Report and Order, ON Docket No. 93-252, 9 FCC Red 1411, 1429 (1994) (CMRS &cond Rsport and
lHder).

2J44 47 U.S.C. § IS3(46).

2M5 The tenn "telecommunic:ltions" means "the tranllDilllon, between or IIIlODI points specified by the user,
of iDfOl'lDltion ofthe user'.cboosiJI&, without cblaae in fonD or CODteIlt of tile infOl'lDltion • seat and
received." 47 U.S.C. § IS3(43).

2J46 47 U.S.C. §, IS3(46).
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In addition, we conclude that eaIIIDced service providers that do.not also provide domestic or
intcmational telecommunications, and are thus not telecommunications carriers within the
meaning of the A~ may Dot intercoImect under section 251.

996. Consistent with our tentative cooclusioDin the NPRM, we will determiDe
whether the provision of mobile satellite .-vice (MSS) is CMJtS (and tbelefore common
carriqe) or PMRS baled on the factors .. fordl in tile CJIltS &cond.Rqort and Or_.Dt7

Commetlters bave not railed objections to the Commission'. teDtative conclusion on this issue.

997.~ the issue of interconnecdDI "direcdy or iDdirectly" with 1be facilities
of other telecommUlliCltiODl Cltrien, .. CODCIude tbIt 1eIeccDmUbicldoDs cmilnlhould be
permitted to provide iDIetooDaection~ to .... 251(.) eidler directly or indirectly,
baed upon their most efIlciB 1ecImical ad economic cboices. The iDterconnection
obligations under section 251(.) dUfer ftom the obIil*iODS UDder section 251(c). UD1ike
section 251(c), which applies to incumbent LECs, section 251(8) interconnection applies to all
te1ecommUDieations caTiers iDcIudiDa thole with DO II8bt power. Given the lack of JDIIl'ket
power by teleoomm'llDk*iOll cmi...*IUiNd to provide. iDterconDection via sectioD 251(8),
and the clear l8quap of the statute, ..., fiDd 1batDlirect·CODMOtion (e.g., two non­
incumbent LBCsin~withlD incumbent LEC's network) lI1isfies a
telecommunications carrier's d1Ity to interooDnIct punuaDt to section 251(.). We decline to
adopt, at this time, MetI'icom'sJUllOIdon to forbeIr under lICtion 10 oftbe 1996 Acf?'MI
from imposing any interconnection requjremema upon non-domiDIDt Cll'ricn. We believe
that, even for telecommurdeatioDs carriers with DO ...at power, the duty to intercoanect
directly or indirectly is cemral 10 the· 1996 Act and 8ChieYeS important policy objectives.
Nothing in the record convinces us that we should forbear 1tom imposing the provisions of
section 251(a) on non-domiunt curlers. In fact, section 251 diltinpishes between dominant
and non-dominant carriers, and impo8 8 DUbI_ of 8Clditional obliptions exclusively on
incumbent LECs.2349 Similarly, we abo do not 81* with the Texas Commission's argument
that the obligations of section 251(8) should apply equally to aU telecommunications carriers.
Section 251 is clear in imposing different obliptions on carriers depending upon·their
classification (i.e., mcu.nbent LEC, LEC, or te1ecommuDications canier).2350 For example,
section 251(c) specifically imposes obligations upon iDcunibent LEes to interconnect, upon
request, at all technically feuible points. This direct iDterconDection, however, is not required
under section 251(8) of all telecommtmications carriers.

2J47 CMRS Second lWport and ()rd" 9 FCC R.eel. 1457-S8 (1994).

2341 47 U.S.C. § 160.

2Mf S. 47 U.S.C. § 251. The 1996 Act IIlIkeI ftardl8' pnMiicIDI for runl CIIria IDd, ....1PJIIOPii*
showing, carriers serving fewer than 2 percent of the nation's access lines. &Ie 47 U.S.C. § 2SI(f)(I), (1)(2).

2350 47 U.S.C. § 251.
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.,

998. Section 251(8)(2) prohibits telecommunications carriers from installing network
features, functions, and capabilities that do not comply with standards or guidelines
established under sectiOllS 255 IDd 256. Beeaule the Conni.on and the Architectural and
Transportation Barriers Compliance Board have not developed standards or guidelines under
section 255, we find that it would be premature at1bis point to Ittem~ to deliaeate specific
requirements or definitions of terms to implcmeat Section 251(a)(2). I Similarly, the
CommiRlion bas uked its fedend adviIory committee, the Network Reliability aDd
hDropcnbility CouDcil, for recommmdations on how the Commission should implem.eat
Section 256. We inteDd to u..eafurther notice of pIOpOIId mJantkinl _kina comment on
what accessibility and c:ompetibillty requirements apply to telecommunications carriers who
iDstall network features, functions and capebilities.

2351 The Dlinois Commission lists sevcn1 features which could povide ICCeSS to individuals with diabilities.
such • IICCeSS to illtemIpt meal.... directory 8IIiItInce _ operator services by users of text telephones
(TIYI). WiDois CommiIIion oommeatl • 82-13. Specific -.ibility~ such • thole proposed by
the IIIiDois Commiuion will IlIed to be developed ill proceedinp to implement IICtioD 2". IDd therefore, we
will Dot set forth any teqU~ -features. functions., or capabilities- ill this proceediDI.
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