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1138. Cable operatorB emphasize that access to poles, ccmduits and other facilities of
LECsIIId utilities is criticl1 to their ability to compete in the provision of-telecommunications
services as facilities-baled competitors.2712 OeneraUy, cable operators support a defiDition of
nondiscrimination that ensures that utilities cannot provide access to their facilities that is
inferior to that provided to themselves or their aftiliates.2713 Moreover, small cable o~rs
expressed support for the adoption of detailed national rules which they contend will
strengthen their ability to negotiate acceptable pole auadnnent terms.2714

1139. With respect to capacity ccmcams, CIbIe operators urae the Commi-on to
CODIU'Ue D8IIOwly the OODditions UDder which accas can be denied billed on claims of
insufficient capacity. BecaJIBe aacess is critical to &ciJiti...basecI COIIlpetitioD, they 8IJUO, the
Commission should adopt cap8City-ncJlnts that preMDe the avIilabiIityofaccea·u 1oDa.u
the DeW competitor can cnwcome whatever o~es ItaDd in the way of maldna the pole or
facility capable of additicmal attachments.ms To underscore the importance of access to
facilities-based competition, NcrA notes that Congress explicitly incorporated access to poles,
conduits and rights-of-way in both section 2S1(bX4) and section 271(cX2) of the 1996 Act,
recognizing that accessibility to such facilities is critical to finding genuine competition in the
provision of local exchange service.2716

1140. Similarly, with reprcI·to access deBW' based on claims of safety, reliability or
eoaineering concems, cable operators support usiDa the NESC as the beDcbmlrk for resolving
disputes over such issues. To the degn=e factors or lIfaDdards other than those set forth in the
NESC are relied upon to justify access, cable operators support a presumption that such
denials are unreasonable and support the imposition of proof burdens on any LEC or utility
making such claims.211?

1141. In their comments, state commissions emphasize their experience in dealing

2711 MFS comments It I I; GST Telecom ClOIIIIDeIlts It 6.

2712 NCTA comments It 3-4.

2713 Cole comments It 18.

2714 Small Cable Business Association Comments It 21.

2715 Summit comments It 1; Cole COIIIIDfDts It 17.

2716 NCTA comments at 12.

2711 NCTA comments It 12; Cole comments It 18.
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with pole attachment issues. One state commiMjon iDda.s that its procedures for bandting
disputes concerning access to poles, conduits, and risht&-of-way are sufficient and that any
chaDps in procedures are IJftll"':lIE)' at this time.2711 Moreover,,,, Commissions
emphasize that the statute itself recopizes the prominent role of state aDd local regulation in
the .. of pole 8U8chmeatl, citiBg the~ of state preemption of federal rules when
a state has regulated in this area.2719

1142. With respect to the definition of~ stBte. commillions urpus
to ensure that incumbent LEes provide '1CCeI8 to ,.. and other &ciIities·.on terms 1bat do
not discriminate uureasonably betWeen similarly situated caniers.2710 The Ohio Consumers'
CouDIeI aareea, lUIIeIIiDI'tb8t DOIIdiscrimiaat ftICJ'Iha 1bat LEes provide competitors ,
access on the ametenDS it provides to itself or its aMlj...27t1 As for the various reIIODS

that may be ISSCr1ed to jUltify deDial of ICCeIS, the Ohio Cornmiajon and Ohio CoDIumers'
eoUIIIII arpe that a be8vy burden should be pllced on the 'LEe or utility denyiq access to
demoDstrate wheraever capICity constraints, safety issues or reliability COIlCe1'DS are claimed for
the access denial.2792

Co DiIcaIIioD

(1) GeDenlly

1143. We conclude that the reuoDIbIeDeIs of pII1icuIIr CODditio. of ICCea imposed
by a utility should be resolved on a case-specific buis. We diIcuss below the forum for such
resolutions.2793 The record mates clear that there a'e simply too many variables to permit my
other approach with respect to access to the millioas of utility poles and untold miles of
conduit in the Dation.2194 The broader access mep4ated by the Act, in conjunedon with the
reasonableness variables mentioned here, will likely increase the number of disputes over
access. In turn, this may cause small incumbent LEes and small entities to incur the need for

ma Dlinois Commission COIIUIHIlts at 72.

Z7I9 District of Columbia Commission comments at 9.

2710 DliDois Commission comments at 73-74; TexIS Commission COIIIIDIIlts at 3; California Commission
comments at S.

2711 Ohio Consumers' Counsel comments at S-6.

2'192 Ohio Commission comments at 11-12; Ohio ConIum....' CounJeI comments at 5-6.

2'192 See infra, Section E.

27lI4 Delmarva comments at 6.
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additional resources to evaluate, pmceu, and molve such disputes, as well as to make poles
and ccmduits physically accessible.2m We will not enumerate a COIDJftheDsive regime of
specific rules, but instead es&ablish a few rules suppIaDented by certain paideJines and
presumptions that we believe will facilitate the lleIotiatiOll aclmutuaI·perfonmmce of tiir,
pro-competitive access apeemeats. We wilIlDODitor the effect of this approach aDd propose
more specific rules at a later date if reucmabIy aeee••ry to facili1ate access and the
de¥elopmeat·of compedtiOll in telecommuDiCldions ad cable Iel'Vices. We believe that the
rules, !pideliDes IIId preuuptioDs esmblished baein strike the appropriate balance between
the .... for uniformity, on the ODe bind, and the need for flexibility, on the other, which
sboulcI minimize $I repIatory burdens and economic impect for both small entities and small
incumbent LEes.2796

1144. We aIIoaddnss the impact on small iDcumbeat LEes. For example, the Rural
Telephone Coalition opposes adoption of sweeping national rules bcause local circumstanres
will be relevant to disputes over access to poles or rights-of-way.2797 We have considered the
economic impact of our rules in this section on small incumbeat LECs. For example, we
have adopted a flexible rep1latory approach to pole attachment dilputesthatensures
consideration of·locaJ conditions and circumstaDces.

1145. Our determiDation not to prescribe numerous specific rules is supported by
acknowleclpmeDts in the relevant DationaI industry coda that DO siDIIe set of rules can take
into ICCOUDt all of the issues that can arise in the context of a sinale iDstaIlation or
attachment. The NESC, ODe of the national codes that virtually all commenters regard as
~ reasonable attachment requirements, contaiDs thousands of rules and dozens of
tables and figures, all designed to ensure "the practical safeguarding of persons during the
installation, operation, or maintenance of electric supply and communication lines and
associated equipment"2791

1146. For example, with respect to overhead wires, the NESC contaiDs 64 paps of
rules dictating mjnimum "ciecaDCeS," i.e., the minimum lepIl1Itions between a particular wire,
cable,. or other piece of equipment and other wires, cables, equipment, structures, and
property.2'199 A short list of only a few of the variables in that discussion includes: the type of
wire or equipment in question; the type of current being transmitted; the nature of the

2'I9S &Is R.eplatory Flexibility Act, S U.S.C. If 601 It seq.

27N &Is Regulatory Flexibility Act. S U.S.C. I§ 601 et seq.

2m RTe comments at 14.

2191 NBSC § 010.

2199 NESC § 23.
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structure supportina the wires; the proximity aDd nature of other equipment and structures; the
temperature of the conclucting element; and the UII of the 1IDd below the wires. These
separation requinmmts dictate the required .m..e- between various wires aDd other
tnmmrission·1Dd distributiaD equipment, 18 well ctiaIaDces betweeD such equipment and other
objects that are not a part of the· tnmlll1jMjon ad diIlribution network. PreIcribed &eplftltions
betweeD wires will vary betweeD the point at wbidi wires are attIChed to a pole. aDd ·at mid·
points betweeD poles, wid! Cbe IaUer ...-1tioDI cIiaItod by the pndictod IIDOUDt of III that
the wires will experience. The IIDOUIlt of III will iIIeIf depeDd upon 1dditi0Dll variables.
CJvmging just one variable CID rttdicaJly alter the ."...requinmmts.2D 00- rules
dictate: electricailOiding requiJeinmlts that VII')' depavIina upon wind ancl ice coaditiODI and
the predicted sag of the lines being iDstalkd; structural stnmsth nrquiremeatI that VII')'
depending upon the amount aud type of installations and the nature of the supportina
stI'uct1De; aDd line iDsuJation requiJements. A wholly Iep8l1Ite ,and equally. extensive may of
mles apply to underground lines.

1147. Delpitethis specificity, the introduaiOD to the NESC states that tile code "is
not intended as a dMjp tperJtication or aD iDIa'ucIicJD 1DID1I8I•..-. Indeed, utiIi1ie8 typically
impose requirements more striDFnt than tboIe~ by NESC ad other iDduItry
codes.21Q2 In some cases stricter requirements and restrictions are dictated by federal, state, or
locallaw.2I03 Potentially appIiaIb1e federal npIItiaDs iDclude mles promulpted by the
Federal BDergy RquIatory Commission ("FERC") and by the OccupIItional Safety and Health
Administration ("OSHA").:-4 Vlrious ratrictioDacan apply at the state level as well."
Some local requirements aovemiDg mning, aesdIetics, or road c...... impose more
stringent or more specific requirements than thole of the national industry codes or of federal

2100 For eumple, cIepaldiDa upaIl other coaditioas there Ire • leIIt 16 poteDtially Ipplic:able clelnmce
~ nIatiDa speciftCllly to ...... OWl' or.._jlm,_ pool&. SIpIrIte lets ofca-mce
nquirements apply to wins in the viciDity of nil ... at for wins IttIChed ..... brida-.

_1 NESC § 010.

2102 NU COIIUIltlIlts at 4-5; BeIlSoutb COIIUIltlIlts at 16-17; VirJinia Electric comments at 10-12; CIroliDa
comments at 4; NEBS comments at 11.

2103 NEBS comments at 6. 11; PECO COIIUIleIItI at 2; I>IIqu..e COIIIIIMlIltS • 11-12; ViqiDia CXJIftIIIeIlU at
11-12

2104 TexIS CommiaiOll comments at 4; NEBS comments at 11; AmeriCID Electric comments at 25. S. 29
C.F.R. §§ 1910.268. 1910.269;

2105 NEBS comments at 6 (citing MUIIdluseus statute probibitina electric utilities &om permiaiDg
attaclunents to their transmission facilities); Duquesne comments at 11-12 (desaibing similar restriction UDder
Wisconsin law).
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1148. In addition to operating under federal, Itate, IDd local requirements, a lItility
normally will have its own operating standards that dictate CODditions of access.2IIT1 Utilities
have developed their own individual·standards aDd iacorporated them into pole attacJmvnt
agreements because industry-wide standards and applicable lepl requirements are too leaeral
to take into account all of the variables that can ...2101 A utility's individual standards
cover not simply its policy with respect to attachments, but all aspects of its business.
Standards vary between compIDies and across diff..m regions of the country based on the
experiences of each utility aad on local condidoDs." As Duquesne notes, the· provision of
electricity is tile resu1t of varied eDIiJleerinI fictors that contmue to evolve.2I1O 8ecauIe there
is DO fixed manner in Which to provide electricity, then is DO way to developlD exbaustive
list of specific SIfety and reUamIity standards.2Il1 In Iddition, increIIinI competition in the
provision of electricity is forCina electric utilities to eaain'e" their systems more precisely, in .
a way that is tIiIored to meet the specific lads of the eleetric compmy IDd its customers.2112

As a result, e8d1 utility has deYeloped its own internal operating standards to suit its
individual needs and experieaces.2I13

1149. The record coatIiDs numerous factors that may vary from region to region,
necessitatina different operating procedures particularly with respect to attachments. Extreme
temperatures, ice and snow accumulation, wind, and other weather conditions all affect a
utility's safety and engineering practices.2114 In some instances, machinely used by local
industries requires higher than normal clearances. Particular utility work methods and
equipment may require specific separations between attachments and may restrict the height of

... Americm Electric COIIIIDIIdI It 36; De1mlrva comments It 10-11; Ameriteeb comments It 38; PECO
comments at 2.; Duquesne comments at 11-13; CoDEd comments at 11.

ao7 Americm comments at 26, 36; NEBS comments at 11.

2101 VirJinia Power comments at 13; NEBS COIIUDCIIt It 11; NU CGIIIDIeDts It 4-5.

., ConEd comments at S; Duquesne comments at 7; NEBS comments at 11.

2110 Duquesne comments at 21.

211 I Id.; UTe reply at 20.

2111 Duquesne comments at 21.

2113 ConEd reply at 2.

2114 NEBS comments at 11; Carolina comments at 4; AmericIn Electric: COIIIIDIIltS It 31.
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the poles that a utility will usc.2I1S The installation and maintenance of undergrouad facilities
raise distinct safety and reliability concerns.2I16 It is important that such variables be taken
into MCOUDt when draftiq pole attachment ......... and c=oasideriDa an iDdividuBl
auadment teqUeSt. The n.... of mables 18'" it impoIIible to idaatify IDCllCCOUDt for
them·alI for purposes of pl'elClribiDa UDifoI'IIi ..... and requiNments.2I11 UDivenaUy
accepted codes such IS the NESC do not IUempt to pracribe specific requirements applicable
to each attachment request aad neither sba11 we.

1150. We are Sllllitive to concaDIof CIble opcratDn and telecommUDieatioas carriers
reprdina utility-imposed NllriotiODS that couW '- UIIIcI~y to prevent 1CCeSS.2I11

We DOte in particular that a utility that itself is .....,n in video )X'OII'8IIIJDin or
telecommunieatiODS .-vices .. the ability aad the iDceDtive to_ ita control over

)

diJlributioD facilities to its own competitive 8d\radaac. A ..... of utilities haw obtaiued.,
or are eeekina, the riJht ancllbllity to provide teleooDmumiClltioas or vicIoo JX'OIfIIIIIDiDI
.-vices.2II

' Weapee, however, with Duquaae 1IIIIt tbebest ......... is DOt the Idoption of
a comprehensive set of....ave eaP-'iDI"''' but the eetlbJilbment of procedures
that will require utilities to justify any couditioas they place OlD .....2120 n-e procedures
are outlined in section E below. In the next two sectkms, we set forth rules of general
applicability and broader pidelines reJatina to specific issues that are intended to govern
access negotiations between. the parties.

(2) SpecUIe R.....

1151. We estab1ilh five rules of gencnI applicability. First, in evaluatiDI a request
for access, a utility may continue to rely on such codes IS the NESC to prescribe standards
with respect to capacity, safety, reliability, and general engirnring principles. We have no
reason to question the reasonableness of the virtually unanimous judamem of the commenters,
many of whom have otherwise diverse and conflietin& interests, in this regard.2I21 Utilities

2115 Ameriam Eleclric COIIQIW'dI It 20; NEBS (lCIIIUIWItI It 11; c.oliDa COfIIIIlIIItI It 4.

2116 CoDEd comments It 7; KIDsu City c:omments It 3-4; UTe reply It 20.

2117 AmeriClll Eleclric comments It 11-20, 36; De1mlrva reply It 7-8.

2111 Cole comments 3-7.

2119 Cole reply It 3-7.

2120 Duquesne comments It 21.

2121 Cole comments It 22; AmeriClll Electric CCIIIIIMIIts It 22; NCTA reply It 6-7; UTe reply It 15-16;
Virginia Power reply It 6; Ohio BdisoIl npIy It 23-24.
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may incorporate such IItaDda-ds into their pole lUIC....t agreemeats in accordance with
section 224(f)(2). Other induIa'y codes abo will be presumed reuouable if shown to be
widely-accepted objective guides for the installation and mainteDaDce of electrical and
communications facilities.

1152. SccoDd, federal requirements, such .. t1lOIe impoIed by FERC and OSHA, will
continue to apply to utilities to the extent such requirements·affect requests for ......... to
utility facilities under section 224(f)(I). We see no reason to supplant or modify applicable
federal reauJations promulpted by FERC, OSHA, or other fecIeral agencies actina in
ICCOrdance with their lawful authority.

] 153. Third, we will consider state and local requirements affecting pole auaeJunents.
We DOte that section 224(c)(l) provides:

Nothing in this section s1:uIll be CODItI'..t to apply to, or to give the
Commission jurisdiction with respect to·JBtes, terms IDd conditions, or access
to poles, ducts, conduits, and rights-of-way .. provided in subsection (f), for
pole attachments in any case where such matters are regulated by the State.2122

1154. In a.separate section we··discuss the authority ofa state to preempt federal
rep1ation of pole attacJuwmts.2m For preIeIlt purpoees, we conclude that state and local
requirements atJectiDg attIdunents are entitled to defereace even if the state has not sought to
preempt federal regulaticms under section 224(c).ZG4 The 1996 Act increued sipificandy the
Cnmmission's role with respect to attIdunents by crcatiDg federal access riahts and
obligations, which for decades had been the subject of state .. local rep1ation. Such
regulations often relate to matters of local concern that are within the knowledge of local
authorities and are not addressed by staDdard cocIes such the NESC.2125 We~ not believe
that rep1ations of this sort J!C!CA'!SSIrily coJdlict with the scheme established in this Order.
More specifically, we see nothing in the statute or in the record that compels us to preempt
such local regulations as a matter of course. Regulated entities and other interested parties are
familiar with existina state and local requirements and have adopted operating procedures and
practices in reliance on those requirements. We believe it would be unduly disruptive to
invalidate summarily all such local requirements. We thus agree with commenters who

2I2Z 47 U.S.C. § 224(cXI).

2123 S. infra, Section E.

2124 New Mexico comments at ·12; Ohio comments at II.

2I2S S. 8IlpI'Q, SectioIl B.2.
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sua- that such state IDd lac.I requinments sbou1d be presumed reuoDIbIe.ZI26 Thus, even
where a state has not asserted preemptive autbority in ICCOI'd8ncewith section 224(c), state
and local requbements afIietiDa pole ........ maain applClblet UDless a compIaiDaat can
show a direct conflict with federal policy. Where a local requiremeDt directly CODfHctI with a
rule or pideline we adopt herein, om' rules will prevail. We note that a standard prescribed
by the NESCis not a specific Commilllion rule, aad tt.efore a state requirement that is more
Rmicdve than the comlIJ'OIV'iaI NBSC ....-cI may still apply.

1155. It is importlDt to DOte that tbe diDetion of... IIId local authorities to
regulate in the area of pole attacJUnents is tempered by IeCtioD 253, which iJMIidlltes all state
or local legal requirements that "prohibit or have the effect of prohibiting the ability of any
entity to provide any inteIstate or iDU'utIte tel8comnmiCltiou.-vice."212'7 'Ibis restriction
does not prolu"bit a state from imposing "on a competitiwly neutra1 basis and CODSistent with
section 254, requirements necessary to preserve and advance universal service, protect the
public safety and we1fale, ... the 00D1iaued quality of tellMllllDUDicatioas .-vices, and
safeguard the riJbts of ~UIIeII.te2I2I In addition, IIdioa 253 .,ecificalJy·reeopizes the
authority of state and 10000pllliilrMDtt to ....... public riahta-of-way 8Dd to require fair
and reasonable compensation for the use of such JiIhts-of-way.2129

1156. Fourth, wha'e ... is Dlmated,tIIe rates, t8ms, aDd conditions of access
must be UDiformly applied to .·111 telecommUDiCltioas carriers aDd CIbIe operators that have or
seek access.2I3O Except as .,ecifical1y provided herein, the utility must charge all pll'ties an
attachment rate that does not exceed the maximum IJD01IDt permitted by the formula we have
devised for such use, and that we will revise ftom time to time as uecessary.ZI3J Other terms
and conditions also must be applied on a DOIldiscrimiDat basis.2W

1157. Fifth, except as specifically aoted below, a utility may not favor itself over
other parties with respect to the provision of telecommunications or video programming

2a6 PBCO MllllDents It 2; ICaD.- City ClOIIUIIIIIQ It 2.3; NEBS reply at 13.

2127 47 U.S.C. § 2S3(a).

2121 47 U.S.C. § 2S3(b); section 254 sets forth specific: provisions related to universal .-vice.

2U9 47 U.S.C. § 2S3(c). See Ameritecb reply at 10.

2UO 47 U.S.C. § 224(f)(I). As noted above, iDcumbeat LECslre excluded from the definition of
"telecommunications Cllrier" for purposes of section 224. 47 U.S.C. § 224(aXS).

2131 See 47 C.F.R. § 1.1404.

2132 See 8U]R'Q, Sections IV.G. IIld V.G. for a dilCUllion of the melDing of "nondiscrimiDatory."
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services.•3 We iDterpret the statutory requirement of DODdiscrimiDatory access as compelliDg
this result, particularly when read in the CODtext of ott. pnMsions of the statute. This
ekmeDt of DOD.disorimiD8don is evideDt in leCtion 224(&), which requires a utility to impute to
itself or to its affiliate the pole Itt8cbment rate such atity would be charged were it a non
affiliated entity.2134 Further, we believe it unlikely that Congress intended to allow an
incumbent LEC to favor itself over its competitors widl respect to attachments to the
incumbent LEC's facilities, given that section 224(a)(5) bas just the opposite effect in that it
opelates to preclude the incumbeIlt LEe 1iom.ohDinina aacea to the facilities of other LECs.
A utility will.be able to diIcrkDiDate in favor of itself with respect to the provision of
telecommunications or cable .-vices only as expressly provided herein. ';OL

1158. Aside from the coaditioM delcribecllbove, we wiD DOt adopt specific rules to
detenniDe when access may be denied beclDle of C8J*itY, 1Ifety, reliability, or enaineeriDg
concerns. In addition, we reject the contlDdon of.. utiIitieItbat they are the primary
arbitln of such CODca'DS, or dIIIt their detenninIdaDs IboulcI be pNSIBDed reaIOD8bIe.2DS We
recopbe that the public weIfa depeads upon _e -' reliable proviIioIl of utility aervices,
yet we also. note 1battbe 1996 Act reinforces tile vitIl role of teleoommUDications aDd ·cable
services. As noted above, .moo 224(t)(1) in~ ret1ects Congress' inteDUOil that
utilities must be prepared to 1ICCOIDJDOdate· requests for 8ttJIco.hments by telecommUDications
carriers IDd cable opelaton.

(3) GuideliD.·GovendIII CertaiIllua.

1159. In Iddition to the rules articulated above, we will establish guidelines
concerning particular issues that have been raised in this proceeding. These guidelines are
intended to provide general ground rules upon which we expect the parties to be able to
implement pro-competitive attachment polices and procedmes through arms-Iength
negotiations, rather than baviDg to rely on multiple adjudications by the Commission in
response to complaints or by other forums. We do DOt discuss herein every issue raised in the
comments. Rather, we discuss only major issues that we believe will arise often. Issues not
discussed herein may be important in a particular case, but are not susceptible to any general
observation or presumption.

1160. We note that a utility's obligation to permit access under section 224(f) does

.3 47 U.S.C. § 224(1)(1); lee Ohio Consumers' Couuel COIIUIlCDts It S; California comments It S; MCI
COIDJDeDts at 2J; Sprint comments It J6; ACSI COJIIIrHlIlts at 6-7•

.. 47 U.S.C. § 224(&).

211$ American Electric comments at 14,21; NEES comments at 14; ConEd comments It 11; Delmmva reply
at 8.
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not depend upon the executiOll of a formal wriUaI. qreemeDt with 1he party
seeld.. sca:a. We unclentIDd diet such _ the norm and enoouraao their
COIItiaued use, subject to the requiremonts of aectioD 224. CompJaillt 01' .bitration procedures
will, of course, be available when perties are Ullllble to DeloUate agreements.2I16

(a) Capacity ........

. 1161. WMn a utility canaot ICCOmmod* ........ for access beel..., the flcility in
question has no available...., it often must modify tile facility to increase its cepecity.21J7
In some cases, a request for __ CID be aceomm....·by NIft'IDIinI e.xiIdaa ticilitia to
mate room for a new attachment2UI Another medtod of ma,Yimjzina moable~ is to .
permit "overJasbjoa," by wbicb • new cable is wrapped IIOUIId • exiItiDa wire, rather than
beiDa Itn1Dg separately." A udIity pole filleclto Cll*Ry often C8Il be repJIlCId with a tiller
pole.2I4O .. New underpouDd iDItaI1ItioDI can be ICCCWnocIatecl.by the iDltlllationof new cluct,
including subductl that divide astaDdlnl duet iDto four IDJ'Il*, smaller ducts.2141 Cable
compeDies aDd others ClODteDd 1bat tbtre is nrely • lark of CIpICity given the avaiJabiIity of
taller poles aDd additional CODduits.2142 T'heIo camnw.tal ... that udlities sbouId I'II'e1y
be permitted to clony accea on the.. of·. IMk of Cll*it)', pmicuJIIf1y siDce 1IDder -non
224(h) 1he party or parties """iDa to iDcreMe.CIpICity will be nIpOIIIibIe for all aaooiated
costs.2143 Utilities argue that neither 1he statute nor its legislative history requires faeility
owners to expand or alter their facilities to accommodate entities seeking to lease space.2144
These commenters argue that, if CoDaress inteDded such a result, the statute would have
imposed the requirement explicitly.2145

21M S. irfra, Section E.

2131 Cole COJDIIHlDts It 9; CoDEd CCIIIIIIleIdIIt 10; MFS 00IIIIDIDtI It 10; NCTA reply It 5-6.

2131 OST Telecom COIDIDIIIts It S.

2I3t MFS comments at 10; OST Telecom c:omments It 5.

2lI4O Cole comments It 14-15.

2141 OST Telecom commcmts It 5; Cole comments It 17.

2142 Cole comments at 15.

2143 NCTA comments It 12; Summit c:ommeats It 1; Mel _nm.D1t 23.

- .... American Electric reply at 19; CoDEd reply It 5; U S West reply It 7; OlE reply It 26; VqiDia Power
reply at S.

2145 SBC reply at 21.
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1162. A utility is able to take the steps DIC liBBY to expIDCI capacity if its own needs
require such expmsion. The principle of DOIldiIcrimiDat estlblished by section 224(t)(I)
requires that it do likewise for telecomDl1micatioDS carriers aud cable oparators.2146 In
addition, we note that section 224(f)(I) mandates access not only to physical utility facilities
(L,., poles, ducts, and coDduit), but also to the riatDof-way held by the utility. The Jack of
CIlJ*ity on a particular ticility does not necel-ny __ there is no CIlJ*ity in the
underlying riJbt-of-way that the udIity CODtIOIa. For"~, we ..... with
commenters who argue that a lick of capacity OIl a JWtic* ticility does not automIticaIIy
entitle a utility to deny a IIMpIt for~ SiDle tile modificatioD costs will be borne only
by the parties'directly benefittiD& from the JIIOdiftcation,2I47 Deitber the utility nor its
ratepayers will be harmed, clapite the ..aons of utilities to the coabary.2141

1163. In some cases, hOwever, increasiDa CIlJ*ity involves more than rearranama
existing attae1unents or ;,....,. a new pole or .duct. For euDple, the record sugests that
utility poles of 35 and 40 feet in height are relatively JtaDclard, but that taller poles may not
always be readily avaiIabIe.2149 The tr8IIIpOI't'ati iDltallltioD, aDd maintmumce of taller
poles C8D entail diffenm.t IIId IDOI'e costly pnctices.2ISO Mally utilities have trueb8Dd other
service equipment desipeel to mainfain poles ofup to 45 feet, but DO biPer.2IS1 Innlli.. a
50 foot pole may require the· utility to in\'llt in new IUd costly service equipment.2IS2

Expansion of undcqroUDd CODduit spece eataila a very compiicated procedure, Jiven die
heiPtened safety aDd reu.biHty concems .-ciated. with such facilities.:am Local rqulators
may lICk to restrict the frequoDcy of UDderpouDd ODS. We find it iDadviIIble to
attempt to craft a specific rule that prescribes the cin:gpstanca in which, on the one hand, a
utility must replace or expand an existing facility in response to a request for access and, on
the other band, it is rellOll&ble for the utility to cleay the request due to thedifliculties
involved in honoring the request. We interpret leCtions 224(f)(I) aDd (f)(2) to require utilities

2146 AT&T reply. 14-15; MPS nply .22. We.. tbIl dais ..... eli... tom the ODe weldapt for
collOCltioll of equipmeat OIl iDcumbeat LEe ....... UDdIr IICdoD 251(c)(6). See nIpI'Q, Section VI.

2147 See infra, SeedOll 2(b).

2141 See, e.g., Ohio Ed reply at 19.

2149 NEBS comments at 8; Cole comments at 15.

2150 Carolina comments at 3-4; American Electric: commeats .23.

2IS) NEBS comments at 8-9.

-2152 UTe reply at 17.

2IS3 Americ:an Electric: commeats • 20, 31; CODEd eammeats • 7; KInIIs .City c:ommeats • 3-4; ute
comments at 18. Some c:ommenters assert that expandiDa c:oaduit CIIpICity is impndical. DeImIrva IIPly. 7.
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to take all reasoDabie steps to~ requ.as fOr access in these situatioDS. Before
denying access based on a 1Ick ofcapICity, a utility must explore potaltial accommodations
in good faith with the party seelring access.

1164. We will not require telecoml"mialdoDt providers or cable opIIators aemna
access to exhaust 8D)' poaibiUty of apcity fiom other providen, such IS throuIb a
resale qreemeDt, before recr modffi__ to ..-ct.capICity.2IN As illdiClted
e~ in this Orda', will play an iuapoae.. role ill the development ofcompetltion
in te1ecommunicadoDs. Howwer,. \Wallo have DOtedt there are beQe8ts to facititi...-.ed
competition IS well. We do _wish to eli...... UDcIuIy die 1Baer form of competition
solely because the for.mer -might better suit the pletiIrIlaces of incumbent utilities with respect
to pole attachments.

(b) Reaenatioll .,.... by -dIhy

1165. Utilities roudDeIy raerve IjJICecmtlllir kilities to _future Dllds.2ISS

Local economic powdlllld property~ .., require • electric utility to iIIItalI
adcIitionailines or 1nnsfarmen that use previOUlly IIpIICe OIl the pole.2156 A udIity
may install an undcqroUDd duct in which it CID iDIcaIlldditioDaI clilbibution IiDeI, if
necessitated by a subsequrat iDcreaIe in demlDd or by darnap to the oriIinaIlines.21S7

ReIm'viDg space allows the udJity to respond quic*ly ... emcielldy to chenpd circumeteres.
This practice, however, also can JeSUlt in a utility. deayina __ to a tdecommuDications
carrier or a cable operator even though there is UDUIIC1 capICity on the-pole or duct.

1166. This issue is of pIIl'ticullr COIlCeI'Il .... secdon 224(h)~ the COlt of
modifying attachments on th6se jJII1ies that beaIIt hmthe modification. If, for e....ple,
a cable operator seeks to make an attachment on a facility that bas DO available capacity, the
operator would bear the full cost of modifying the facility to create new capacity, such lis by
rep1Icina an existiDg pole with a taller pole. 0dMIr jJII1ies with ............ would not share
in the cost, unless they expadedtheir own use of the· facilities· at the same time. If the
electric utility decides to change a pole for its own benefit, and DO other parties derive a
benefit from the modification, then the electric company would bear the full cost of the new
pole.

21Sol See PNM comments It 20; CIroliaa CCJIIIIDeIlts It S; American Electric reply It 14.

2155 American Electric COIDIIlCIlts It 43; urc reply It 22.

2156 ViqiDia Power comments It 8; American COIDIDIDts It 23; Caanectieut Lipt comments It S.

2157 Ohio Edison comments It 16-17; ConEd comments It 9.; De1mIrYa reply It S.

215. See illfrQ. Section (CX3).
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1167. Some commenters CODteDd that utilities will reserve space OD a pole and then
claim there is no capacity available, as a way of fon:iDa cable operators and
telecommunications caniers to pay for new utility facilities. These commenters contend that
we should restrict or elimin-e the authority of utilities to reserve sp8CC.2I5P Utilities respond
that it is unfair to force a utility to IICCO"'""'dat full occupation of ita facility by third pmties
and then to saddle the utility with the cost of JDOdifyiDa the facility when the utility's own
needs change and require a costly increase in caplCity.2IIO

1168. The ....~ public dem8I for their core udlity services, while imposing
certain obliptiODS, lfIUIbIyendtles utilities to C8'tain prwoptives vis-a-vis other pII1ies,
including the right to ..-ve capDty to moetllllticiplted future demand for thole utility
services.2161 Recopition of *JCh a riPt,~, coald conflict with the DODdiscrimination
requirement of lOCtion 224(t)(I) wbich pmldbiU a utility from favorilla itle1f or itlamliltm
with reaped to the provision of teleco1D1D1111icat .. video .mea.2M2 In additioa,
aJJowiDa space to.1O unused when a cable opeaator or telecommunications cmier coU:id make
use of it is directly contrary to the goals of Coapas.

1169. BaJaDeiDg theIe CODCeIDI leeds • to the foUowiDa CODdusions. We will
permit an electric utility to~ SJ*e if such~on is ccmisteDt with a bona fide
development plan that reasonably and SPeCifically projects a need for that space in the
provision of its core utility service. The electric utiHty must permit use of its reserved space
by cable operators and teJecommunication caniers until such time IS the utility has an actual
need for that space. At that time, the utility may recover the JeSel'Ved space for ita own use.
The utility shall give the displaced cable operator or telecommunications canier the
opportunity to pay for the cost of any modifications needed to expand capacity and to
continue to maintain its attachment.2163 An dearie utility may not reserve or recover reserved
space to provide toleeommuaications or video JIOIIMDina service and then force a previous
attaching party to incur the COlt of modifying the facility to increase capacity, even if the
reservation of space were pursuant to a reISOIIIble cIewlopmeDt plan. The record does not
contain sufficient data for us toestablilh a presumptively reaooabIe amount of pole or
conduit space subject that an electric utility may~. If parties CIDDOtagree, disputes will

." MCI comments at 23; ACSI comments at 6-8; MFS ClOIIIiWItS at 7; TIme WInlflr COIIIIIleIlts at 14;
AT&T reply at 14-1'.

2MO AEP comments at 42-43;'Duqueme COIDIIlIIlts at 17; PECO MIIIDMIlU at 7; Delmlrva comments It 14.

_I PNM comments at 1-9; AmeriClll Electric comments It 13; ConEd reply at 4-5.

2162 Ohio Consumers Counsel comments at 5-6; Delmarva comments at 8.

2163 This standard differs from the one we adopt for allocation of collocation spICe under section 251(cX4).
See supra, Section VI.
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be resolved on a cese-by-eue approach bIIed on die reIIOD8bleDess of the utility's forecast of
its future needs 8Dd any additional information th8t is relevant under the circum!ltJlnCM.

1170. With respect to a utility provicIiDa telecommuDieatiODS or video services, we
beJiew the smtute requires • cIiffiDnt result ·SeceioD 224(t)(I) requires JlOIIdiIcrimiMtmy
treatment of all provida's oflUCh Iel'Yicea aDd does DOt contIiD • exceptioa for the beneftt of
such a provider on account of its owuenbip or COIdmI of the facility or riaht-of-way.
CoDaress seemed to perceive such ownership aDd control IS • threat to the development of
COIDJ'M'dtion in tbeIe -, dws I_dina to the el!MtmeIIt of tile provision in quellion.
AllowiDc the pole or conduit owiIerto favor itlilt' or its am,- with reaped to the provision
of teJecmnnnmicadons or video Iel'Yicea wouIdmdHfy,·to a peat ex&mt, the
DODdiIcrimination that CoqnIs required. PeI~. incIlIDbeDt LEe, for eumple, to
I'eIDI've IpICe for local excIwDae .-vice, to the......of. wouI4.be eatrIDt iDto the local
excbanp business, woulcl faorthe fabn needs oltbe iDcumtJent LEe 0\'8' the current Deeds
oftbe DeW LEe. Section .224(1)(1) prohibits·JUC1I ..imjnltion IIDODI te1ecommuDicati
carriers. As indicated above, this proluDidon does DOt IIpply when 8D elecaic utility .-rts a
future need for capecity for electric service, to the c1eerimeDt of a te1ecommuDieations carrier's
needs, since the statute does DOt require DODdiIari'NMt«y 1I1M."MDt of all udIities; rather, it
requires nonc:1iscriniin treatment of all telecommunications and video providers.

(c) DeftDI1In of "Utility"

1171. The access obliptions of section ~f) apply to any "utility," which is defined
as:

any penon who is a 10ClaI excbenF carrier or an electric, gas,
water, steem, or otber public udUty, IIlCI who OWDI or COD1roIs
poles, ducts, conduits, or other rill*-of-way UIId, in whole or in
part, for any wire comm1lllicatioDs. Such term does not include
any railroad, any perIOn who is c:eopa8tively orpniMd, or any
person owned by the Federal Govemmont or any State."

1172. Arguably a provider of utility service does not fall within this definition if it
has refused to permit any wired communications use of its facilities and riabta-of-way since,
in that case, its facilities and rights-of-way are not "used, in whole or in part, for wire
communications." Under this construction, an electric utility would have no obliption to
grant access under section 224(1) until the utility volUll1arily bas granted access to one
communications provider or bas used its facilities for wire communications.2165 Only after its

.. 47 U.S.C. § 224(a)(l}.

2I6S NU Systems comments at 2-3; UTC comments at 6-7.
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tiIcilities were beiDa used for wile commUDicaticms would the utility have to grant access to
all teJecommunications carriers and cable operators on a nondiIcriminato basis.

1173. We conclude that this construction of the statute is lJUlDdated by its plain
IaapIp aud is indeed noadilCfimillBtory, since ... of IICCCIS to·all discriminates apiust
DOlle. We see DO statutory basis, hoMver, •. for the 8lI1JIIIICIDl1II8de by some utilities that they
should be permitted to devote a portion of their poIeI, ducts, ccmduita, and riglDof-way to
wire communications without sub,iectiDa all such property to the access obliptioas of leCtion
224(f)(I).2M6 ThOle obliptions apply to any "utility," wbioh section 224(a)(l) defines to
include an entity that CODtroIs "poles, ducts, ccmduita, or JiabM-of-way uaed, in whole or in .
part, for aay wire comm~ODS. "2If1 The use of tile~ "in whole or in part"
clemoDstrates drat eoaar- did DOt inteDd for a utility to be _le to NItrict access to the exact
pith used by the utility for wiN c:omRUIicatioas We 1Urther CODelude that use of any utility
pole, duet, CODduit, or riaht-of-way for wire CGfJW"M--.a trigers ICCeIS to all poles,
clucts, conduits, and rightl-of-way 0'WDed or COD1rODed by the utility, including those DOt
currently used for wire communications.

1174. We reject the contention that, becauIe aD elec$ic utility's intemal
communications do not pole a. competitive ttar.t 110 third pIIty cable opmdon or
telecommunieatiODS carriers, such intema1 """"......ODS Ire DOt "wire COIDIDUDicatioas" and
do not triaer ICCeII obIiIatioJts.2161 Althouah imemIl COD'IIIllIDicat are used solely to
promote the efficient dismDution of electricity, tho tWiDition of "wire communication" is
broad and clearly encompuses ID electric utility's intemaI COIIIIIlUDieatioos.2169

(d) AppUcatiH 01 SeetIon 224(1)(2) to Non-Electric
Utilities

1175. While all utilities are subject to the ace-. obIigatioas of section 224(f)(I), the
provisions of section 224(f)(2), permittina a utility to deny access due to a lack of caplCity or
for reuons of safety, JeIiability, and generally applicable engineering purposes, apply only to
"a utility providing elec1ric service . . . ."2170 Baed on this statutory language, some
commenters suggest that LECs and other utilities that do not provide elec1ric service must

2166 S. AmeriClll Electric MID1IMlIIt$ at 12, n. 7.

2167 47 U.S.C. § 224(aXl).

..S. 1.TI'C mmments at 7; Delmarva reply at S•

..S. 47 U.S.C. 3(SI) ("Tbe term 'wire communication" ... mans the InDsmiuiall ofwritina. si.....
signals, pictures, and sounds or all kinds by aid of wire, cable, or other like connection . . .j.

2m 47 U.S.C. § 224(t)(2).
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graat requests for access, reprdless of Ill)' concerns reJati. to lBfety, reliability, and aeDtft1
engineering principles.2171 If1beIe is a lack of capacity, a LEe·must create more capacity,
according to these commenters.2172

1176. While the ..... JanauIIe of IICtioDt ~f)(I) 8Dd (t)(2)..... that only
udIities providing electric IIrVice can • into COIIIideratioII concems relatina to safety IIlCI
reIiIbility, we are reluc:tIDt to ipcn tbeIe· CODaIfDI limply because 1be pole owuer is DOt III

electric utility. Even pEieI -kina ..... ICOeIS ri.... UDder section 224 recopize that, in
lOme circumstIIlces, a LEe will·have 1eaf1:im* IIfety or enaine'riDl·coacems that may need
to be lICCC)1IIm()CIated.2173 We believe'tbat Ccmpea coulcl DOt have i.Jlt8Ided for a
telecommUDicatioDs CIIIi« to ipore .rety COIIC*1IS wIMm ...... pole~... deciIioDs.
RIIber thin reICh 1his~ NaIIt which would .requiIe us to ipcn the cIictIlees of
sections l2I'M aDd 4{0}"" of dleQmummicadcms Act, we CODdude 1hat a.y utility may take
intoaccountissuelof capacity, safety, retiIbiHty 8Dd ...eriDa when COIISideriDa
atfadmaeat requests, provicled the ...meat of such factors is doDe in a DODdiIcrim.iDat
manner.

1177. NeveItheleu, we believe that IICtion 224(t)(2) reflected Coopess'
acknowJedpent that -- invoIviDI c:apdy, afety, reIiIbility ............. raise
hei8hteDed concems when electricity is iDveIved, .... elea&ricity is iDbereatIy more
dangerous than te1ecoalmtlUeatiODS services. A.oconIiqly, 8Idlouah we cIItermiDe that it is
proper for non-electric utiJities to raise 1beIe maaers, they wiD be scrutini2Wt very caretWly,
particularly when the parties ccmcemed have a competitive relationship.

(e) Tlaird-Party Pn,.ny OwDen

1178. Section 224(f)(I) mandates that the utility grant access to Illy pole, duct,
conduit, or right-of-way that is "owned or CODtro1Ied by it" Some utilities aDd LEes argue
that certain private ............... when iDteqnted UDder the applicable state property
laws, deprive the utilities of the ownership or control that triagers their obJ.iption to .

2171 See, e.g., AT& T commeats at 16-17.

2172 ld. at 16-17.

:zm AT&T reply at 17, Do 40

2174 47 U.S.C. § 151 (estiblilbiq the Commiuion for tile pur,.. ofpnllDOliq • "rIpid, eftlcieat Nation
wide, IDd world-wide wire IDd l'Idio IDd communication .-vice with IdequIte ficiliti•... [aDd] pI'OIIlOtiDa
safety of life IDd property • ••").

2175 47 U.S.C. § 154 (0) (promoting the "safety ofHfe aDd property" with respect to the De ofl'ldio IDd wire
communications).
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lCCOIlUDodate a request for aceess.2176 MONOVer, they CGDteDd, 8a8eSS to public riahts-of-way
may be restricted by state law or local ordi.......2177 OpposiDa commcmters contendtbat the
addition of cable television or telecommUDieatioDs facilities is compedble with electric service
and therefore does not violate easements that have been granted for the provision of electric
service.2171 These commenters also assert that the statute does not draw specific distinctions
between private and public _ements.-:." F1II'th«, JDJDe cable operators ccmteDd that utility
easements are accessible to cable opeIatDrI purIUI1lt to lflCtion 621(aX2) of the
Communications Act IS Ioaa IS the e........ pbyBicaIly compatible with SUCh uae,
reprdlea of the terms of a written euemeat ....--at.aID .Anot:her commenter .....
utilities are best positiOMd to determiae wMD NqUeIC8 WOIJId affect a private
~ foreclosiq 1he need to ..mine a~ owaer would COIIIeDt to the
requested attachment._. As for local ordineoes ntIIr1ctiIII access to public rights-of-way,
one commenter suggests that such restrictions would violate section 253(a) of the Act,·which
blocks.state or local rules that ·prohibit competition.2112

1179. The scope of a utility's ownership or control of an eaement or right-of-way is
a matter of state Jaw.2IIJ We CIDDOt struetuIe ..... ICOI8I nrquinIDents Where the
resolution of conflicting cl.ims IS to a utility's coMtol or owaenhip depends. upon VIriIbIes
that cannot now be ucertaiDed. We rei1erlte that .. ICceII oblipdons of II!lCtion 224(1)
apply when, IS a matter of state law, the utility OWDS or controls the right-of-way to the
extent necessary to permit such access.

1180. Section 621(a)(2) states that a cable :frIDcIU1e sball be construed IS authorizing
the construction of cable facilities in public riaJats-of-way and "through easements . . . which
have been dedicated for compatible uses ....l12li4 The scope of a cable operator's access to

.,. UTe COIDDleIIts It 7-8; GVNW comments It 9; U S W. reply It 6; BeIlSoutb reply It 9; He BOMA
reply It 3.

21'77, Rural Tel. reply It 4.

2111 Cole comments It 16-17.

2I'J9 MFS reply It 16.

2110 Cole comments It 17; .. 47 U.S.C. § 541(a)(2).

21.. AT&T reply at 18.

2112 Sprint reply at 18.

2113 See S. Rep. No. 580, 95th Cong., 1st Seas. 16 (1977).

2114 47 U.S.C. § 541(aX2).
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.,

easements under this provision his been the subject of a DUIIlber of court ·opiDioDS.2115 To the
extent section 621(aX2) his been conscrued to permit accas to euemeDts, a cable operator
must be permitted to __ to utility poles, ducts, and cencIuits within such easements in
accordmce with section 224(t).

1181. FiMIly, we diIIpee with thoae utiIi1ies that~ thlttbey should not be
forced to exereiJe theirJ:weII of eminem domaiIl to eDbJish DeW riahU-of-way for the
benefit of third pries. We believe a utility .*"'ld be acpected to exereiJe its eminent
domain authority to expend • existiDariPt-of••y O\W' private property in order to
8CCQ1D1DCVJate a request for ...-, just IS it would be requirecl to modify its poles or coaduits
to permit attaobrneats. c..-.... to have ocmtempIated ID aacise of emiJW11 dcJmain
authority in such CMeS when it made provisions for • owner of a right-of-way that "iDteDds
to modify or alter such . . . right-of-way . . • ."211'7

(I) OtIIer Matten

1182. Utilities ... die importaDce of..... tbatoaly qualified workers be
pc:rmiUIld in the pmximity of utility facilities. Some utilities teet to limit ICOCI8 to their
facilities to the uUJity'sOWIlllplCially traiDed employees 01' COIIIIIctDrs, pIl1icullrly with
respect to underpoUDd cooduits.2111 Acconlina to tbeIe~ pil1ies welrina to DIIke
attachments to utility facilities should be required to pay for the use of the utility's workers if
the utility concludes that only its workers are fit for the job. While we aaree that utilities
should be able to require that ODIy properly 1l'IiDed perIODS WOIk in the proximity of the
utilities' lines, we will DOt require parties llWlIdna to IIIIke attIt'hnWJtl to use the iDdividual
employees or 00Q1ract0rI hired or pre-designated by the utility. A utility may require that
individuals who will work in the proximity of electric lines have the same qualifieatious, in
terms of trainina, as the utility's own workers, but the pIlty seekina access will be able to use
any individual workers who meet these criteria. AlIowiaa a utility to dictate that only specific
employees or contractors be used ·would impede the access that Conaress 80Ujbt to bestow on
telecommunications providers and cable operators and would inevitably lead to disputes over
rates to be paid to the workers.

2115 Tel ofNorth DtlkDta, Inc. Y. St:Iriock Holdillg Co., 11 F3d 112 (11b Cir. 1993); MdtI e;..",u Cable
ofFal1fll%, Inc. Y. Seqw1yah COIfIioIfUItI"", COII1ICU ofCo-Ott1IwI, 991 l.2d 1169 (4th Cir. 1993); CtlI*
Ho/dbtgI ofG«rgia, Inc. Y. McNeJl1lllal &tate Frwl Yl, Ltd, 953 F.2d 600 (11th Cir.), em.•'d, S06 U.S.
162 (1992); Cable Imwt1IIenIs. Inc. v. Woolley, 167 F.2d 151 (3d Cir.1989).

21M But lee UTe comments at 15; Ohio Edison comments at 1+15.

• 7 47 U.S.C. § 224(h).

2111 Kansas City at 3-4.
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lIn. Some electric utilitiesaque that hiP voltaae 1I'8DI"'ission facilitieslbould not
be accessible by tel~UbieatiODScarriers or cable opeators under section 2204(t)(l).''
These~ collUbd tJIat tnm-ission fIciJitieI, which are used for hiah voltap
tranl"'issions over great cIisCances, are fir more detialte and Mnproas than local distribution
facilities. PeJmittina attaIChnlllrtsto tran--_ fJICiIities, they aque, poses a ar-ter risk to
the safety and reliability of the electric.distribution .syJtem 1baD is the case widl disaibution
lines. They further state that transmission facilities poerally are not located where cable
operators and telecommunications carriers need to install facilities. ConEd suggests that
transmilSion towers do not even fall witllin the ICCJPe of the statute.2IlIO

1184. Sectioa 224(f)(I) lIJJIDCIates ICee. to ....y pole, duct, conduit, or rilbt-of-way,"
oWDed or controlled by the utility. TIle uti.IitieI do not ....... 1bat .....issioD. facilities do
not use poles or riglDof.-.y, for wbich tile ..... does III'IMhtethe right of access. The
utilities' 81'JUIIII'DlS for exceptiDa transm-oa fKilides .. IICeIS NqUirements are bIIed on
safety and reliability concerns. We believe that the breadth of the·Jaguap coDtaiDed in
section 224(t)(l) precludes us from making a b1lnket determiDation that Congress did not .
intend to include transmission facilities. As with .y facility to wbidllCCeSS is sought,.
however, section 224(t)(2) permits the electric utility to impose CODditions on access to
transmission facilities, if neces.-y for reasons of sIfety and reliability. To the extent safety
and reliability concerns are greater at a transmission facility, the statute permits a utility to
impole stricter conditions on .y JNDt of 8CCeII 01', in .,propd. circumstances, to deny
access if legitimate safety or reliability concerDS C8IIDOt be raasoaablyaccommodated.2I9·

1185. We note that acme commem.s favor. ·broId iDterpretation of "pole, duct,
conduit, or right-of-way" because that apjxoleh would minimie the risk that a -p8Ihway" .
vital to competition could be shut off to new competitors.2192 Others argue for a DIITOW

construction of this statutory phrase, contending that Congress Iddreaed access to other LEe
facilities elsewhere in the 1996 Aet.2193 We recopize that an overly broad interpretation of
this phrase could impact the 0WDaS and man... of Imall buildiqs, u _11 u small
incumbent LECs, by requiring additional resources to effectively control and monitor such
rights-of-way located on their properties." We do not believe that section 224(t)(l) mandates

2119 NEBS comments at IS-16; PBeO comments It 4.

2190 ConEd comments at 6.

2191 47 U.s.C. § 224(f)(2).

2192 AT&T comments at 14.

2193 Ameritech reply at 8; NYNEX reply It I; PlcTel reply It 22.

2194 See Regulatory Flexibility Act, S U.S.C. II 601 et seq.
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that a utility make spaceawilable on the roof of its corporate oftiees for 1bc instdation of a
telecommunications carrier's tnmwniuion tower,21f5 althovah ICCeII of this D8tUre miaht be
mandated pursuant toanquest for interconnection or for 8CCOII to.-.ned ....ts UDder
leCdon 251(c)(6).286 1be iDiIDt ofCoDpas in.-on 224(t) was to permit cable operators
and telecommunications carri.. to "pigyblck" diJeributioD networb owned or
ccmtroIIed by utilities, u opposed to paatiDc to every piece of equipment or real
property oWDed or comroUed by the udlity.21J7

1186. The statute does DOt delcribe the IpeCific type ofteleacmmnmioltiOlll or cable
equipment that may be attICbed When ICCeSS to utility flcilities is numdsted." We do not
believe that esmb1i111iD18Il ahIuItive list of... equipIomt is ad\UIbIe or evaa poaible.
We preIUIDe that the siIJe, ...., aDd otber olsINcIIIriIIic of ettacIrina equipment have an
impect on the utility's ..."IMIrt of the fiIetorI cIetenDiDed by the SbItute to be pcrtiDeDt 
CIJ*ity, safety, nliabiIity, ad engineering priDciples. Thequeltion of acoea should he
decided based on thole fadoJs.

3. ·Collltit1ltloaal TaldBp

L Backpeand

1187. The access pt'OVisiODS of section 224(f) I'eIIrict the riaht of a utility to exclude
third parties from its property IDd therefore may raiIe Fifth Ammclment ....2119 While we
have no jurisdiction to determine the constitutionality of a federal statute, constitutional
concerns are relevant for purposes of construiDa allatUte.2lIOO For that reason, we here
consider the constitutiOD8l issues raised in the comments.

1188. A number of utilities suggest that we must CODItrUe leCtion 224(1) as permitting

28S Sa WiDstar comments It 3.

..Sa supra, Section VI.B.

,." Ohio Edison reply It 12.

.. "The term 'pole 1ftIduneat' .....y ........ by • cableteleYisioD .,.. or providII' of
telecommuniCltions service to. pole, duct, conduit, or riabt-of-way owned or controlled by. utility." 41 U.s.C.
§ 224(aX4).

2199 Sa Loretto v. Teleprompter Manhatkm CATY Corp., 451 U.S. 419 (1912).

2100 Bell Atlantic TeJep~ COl. v. FCC, 24 F.3d 1441, 1445 (D.C. Cir. 1994).
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them to make the ultimate decision u to whether to ... access to their facilities and rights
of-way, on the grounds that a statute compelling them to grant access would be an
uncoDltituticmal t8IdDg of their private property UDder tbe Fifth Amendmeat.2101 AEP notes
that in FCC Y. Florida Pmwr Corp. the Supreme Court upbIId the 1978 Pole Attachments
Act, in part becaUIe aotbina in that _ute compeUed utilities "to enter into, renew, or refrain
from terminating pole atelcbment aarecmems.1I2tlI2 By CM1rIIt, the Supraue Court held that a
state law requiring a ,lIDdtord to -permit a cable opeiltO, to iDItaIl and maintain cable facilities
over the landlord's ...tmaat builc1iq COOItituted. takiDa ofprivUeproperty.2903 On the
basis of these cues, ASP CCl8teDCIs: "To,..~ mutter, -die accelllrequind UDder
section 224(f)(I) must be wlUDtlry..... LikowiIe, Pupt arpes: "lftbe Cnmmission.
iDterprets the act's 'lCCeII-requiremeDt broIdIy as awrdatma ICCeIS to the facility owner's
property to all who desire it, the Takinp Clause wou1d be violated."2105

1189. Other utilities upe that the Fifth A.mendment is implicated by the ICCeSS

requirements of section 224(f)(1), but stop short of contending that mandating access under
the statue renders it unconstitutioual. U S West believes tbatany c6Jcussion of access under
section 224(t)(l) "would be incomplete without explicit recopition of the fact that such
mandatory occupation • • .C8DItitutes the tIkiaa of private property. As such, both the
Commission 8Dd respective .. replatory • ociert ID1IIt euure that LECs JeCeive just
compensation for their tabnproperty.,,2JlI6 Viqinia Po... believes 1bat .y mandatory access
requirement would result in • taking of p.ivate property,-1Dd DOtes "the potential
_"':""":-_1 • ..2107 'r~C _ .L.~ ~--..I ". • •
_MlWUDAI ISSUe • • • • U l' .... u.&~ -=-s I'IIIes ~us questions,
mprcIing at least, the takina- of property without juIt COIIIJW4IPdoD."29OI Filially, GTE
suggests that mandatory ...s lIDdea' lCCtion 224(t)(1) may be uncoDStitutioual as a taking of
private property without just compensation, when considered in conjunction with the method

2101 AEP comments at 7-10; Viqinia Electric COIDIIleIltJ at 4; GTE commeats at 23; Pupt c:omments at 3;
UTe comments at 4.

2t02 480 U.S. 24S, 2S1 n. 6 (1987).

2!10.1 Loretto v. Teleprollfpte1' Manhattan CA.TY Corp., 4S8 U.S. 419 (1982).

2t04 AEP comments at 7.

2105 Pula comments at 3.

2906 US West comments at 16.

1907 ViqiDia Power comments at 4.

2tOI UTe comments at S.
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by which pole dachment rates will be determiDed UDder section 224(e)(2).Z9G9

1190. Otber COlDlMJlters coatend that.. are DO relmmt CODStitlitional issues to be
con1toDted. Cole arpesthat~ a 'Utility to CODDeC'l its fIcilities with those of other
pII'ties is simply a condition of pmvicIiaaatility terYioe.21IO With reepect to LEes, for
iDItaDce, Cole states: "PItt of1be oWiption of....a npIatecI teJecommUDicatioDs
common carrier is to pftMde ~ces cIeemed to be DKI..-y by repIeIors whither die
repIated common CIlrier tWBDtlt to provide .-a. or not.dll Cole contends that numdatory
__ to poles mel ott.·fIdIities "bu DO i...,.a OR the lIppticIbIe ccmstitutional
staDdard. ,,2912 "AI long as the ... for pole &pile IDd senices are DOt coafilCatoryt" Cole
8SICldS,"there simply is no tIItiDa.dU III 1be 811M, Cole arpes·that "nen·ifdie.access
provision of section 224(1)(1) does coDItitute my arpment that the CGlDpeDllrion
provided by the statute is not compensatory must be decided in a specific case, and not in this
generic rulemaldng.dt4

1191. Secdon 224(f)(I) mencleta· that. 1IIiIity pat accea to a requClItina
telecommunications provider or cable syItIm 01*", IUbject to eenain conditioDs tbat we
dilCUSl elsewhere in this Order. Tbat provision is not realeDllbly susceptible ofa rewtina that
gives the pole owner the choice ofwbel:ber to pant telecommunications cmiers or cable
television systems access. Even iflUCh mendatnry ... results in a takiDa, we C8UlCJt·1IfCC
that it necessarily raises a COIIItituticmal issue. The pifth Amendment permitstakinp as long
the property owner receives just compensation for the property taken.29t,

1192. As for the amount of compensation provided under the statute, GTE sugests
that mandatory access will result in an unconstitutional taking when considered in conjunction
with the methodology for pole attachment rates set forth in section 224(e)(2). We, of course,

2109 GTE COIDIlHIltS • 23 & n. 24.

2910 COle c:omments • 28.

2911 ld. at 7.

2912 ld. at 29.

2t1J ld• • 31 [citing FPC \I. Hope NtIhII'Q/ GAr. 320 U.S. 591. 602 (1944»).

2914Id• • 31 [citing WBEN \I. United Stata.396 F.2d 601. 618 (2d Cir.). tJfII1. t:IMHId. 393 U.S. 914 (1961»).

291$ ld. .
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,

have no power to declare any provision of the ConmaUDieations Act unconstitutional.2tJ6 In
any event, we cannot agree. Congress bas provided for compensation to pole owners, in the
event that they canDOt resolve a dispute with telecommunications carriers reprdiDs the
chIrps·for use of the OWDaS' poles, that would an- them to recover the cost of providing
usable Sp8Ce to each entity aud two-1birds of the cost of the UDUSIble 8pICe apportioned
8D1ema such users. The COImrriaion lOOn will iDidate a SCJ*afe ruJemakinl proceedinl that
will give greater conteDt to this statutory standard. GTE aDd others may "... their just .
compeasa1ion arpments with respect to the .J'IteIMkin& ...... the Commission adopts in
that proewding. GTE his not shown here, however, how the statutory standIrd contained in
section 224(e) necessarily would deay pole OWDel'l just compeDI8tion.

4. ModlflcadoDl

L Bacqn1lDd

1193. In the NPRM we sought comment on.-ion 224(h) which provides:

Whenever the owner of a pole, duct, coDduit, or riabt-of-way iDteDds to modify
or alter such .,., cIuclt, coDduit, or right-of-way. the 0WDel' sbaIl provide
written notification of such action to III)' eatity that his obtaiDod an attachment
to such conduit or Iight-of-way so that such entity may have a reasonable
opportunity to Idd to or modify its exiJtiDI.I.atbmeDt. Ally entity that adds to
or modifies its exiJtiDI attacbmeat after receivm, such notification shall bear a
proportionate share of the costs iJlcurred by the owner in making such pole,
duet, conduit, or right-of-way accessible.2tJ7

1194. The NPRM requested comments ........ the manner and timing of the notice
that must be provided to ensure a reasonable opportunity to add to or modify its attachment.
In Iddition, we souaht comment regarding the establisbment of niles apportiODing the cost of
a modification among the various users of the modified facility. Finally, we requested
comment on whether any payment of costs should be offset by the potential increase in
revenues to the owner. If, for example, an owner modifies a pole to allow additional
attachments that generate additional fees for the owner, should such revenues offset the share
of modification costs bome by entities with preexisting access to the pole?

b. CommeDts

2916 Sse GTE California v. FCC, 39 F.3d 940, 946 (9th Cir. 1994) (citi", JoItnson v. Robison, 415 U.S. 361,
368 (1974».

2917 47 U.S.C. § 224{h).
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(1) Mau.. ad TbUlC .fNotice

1195. Several CO"DI''''' statedlat no firm DOtice period should be established, clue
to the impmctica1ities of applyiDa ....1tM.nnt to the wide lWiety of situatioDs that may
necessitate moctifleations. Ameritech mpes tIIIt the 1ppIOp.rUde manner aDd timiDJ for notice
will vary ICCOntiDa to local f8ctcn, such .. the IpICific fIcility, the ettecJnnent, aDd the
nature, 8XtIDt lDd.reuon for daechaDae.2t'1 AGcoIdiDIIO Ameritech, time frIma for
r~in&·10 circumsMces wiD vary 8CeOftIiaI to the reason for the mcxtiftcatiou, indudina
modifications due to cfamIF, deIerioratiOll,~ improveIIIeIlts public works projects
and demand growth. Given ....·vmiables, AlDaitlDCh coateads dJat riPd lIOtitio&on rules
could· impair the fIcility owner's ability 10 respond to emerpncies, aDd would urmeces-uy
complicate and delay expansion, improvement and maintenance ·of f8cilities.2t19

1196. Most of the commenters agree that exceptions to ID)' film notice requirements
should be made for emcqency situations, such IS storm restoration work, and minor
modifications.2D) Blectric udlities >-...e 1bat waiUeD lIOdftcation requinmeDts mUll not
restrict their ability to respoDcIto emqencies, customer complaints or routine
m.eintenaDce,:I921 Incum-.. LBCs echo theIe.WIP"i"III.Z922 Duqt_ ...... exception to
any specific notice reqrdnae:at where the utility's does DOt Ihow that the attachment
exists.2m Duquesne contends thattelecomm providInofteo make IUIduPents
without prior notice to the u1iIity. AItbouIh the dtilitywill discover tile """'ment when it
goes to service the pole, Duquesne ...... itsboukl DOt have to suspead that .-vice to give
notice to • communications provider that attaebed without notice to the utility. As proposed
by Duqueme, this exception would SUDIIt in five ,em, by which time the utility would be
required to have an accurate database.2924

1197. Those commenters who propose specific notice periods varied widely with

2t1l Ameliteeb cannnents It 39.

2tit'Id.,· tICCQtv/, ConEd COJDIM8b It 13; NU S)'ItIIII ee.p.ita CCIQIIII4IU It 6.

2tIO Ammitec:h comments It 39; AT&T ilply It 20; Bell AtIEic COJDIM8b It 15; CaaBd ODIIImIDtI It 13
14; Delmlrva comments at 23-24; Duquesne comments It 24-25; MFS CCIIIUDeIIts It 12; NU SystIID CompIfties
c:omments at 6.

:zt2, Public Service Company of New Mexico COIIIIIleDtS at 27; ViraiDia EIec:lric MIIQIMIIb at 19; CIroliDa
Power reply at 2; AmeriCIII EIec:lric Power reply It 41-43.

2t22 USTA comments at 10; Bell Atlantic comments at 15; SBC reply at 31-32.

2t23 Duquesne comments at 25.

2924ld
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repad to what they deem "teIIODIble" notice: periods of 10,2t25 30,2926 60,2t27 9O,2t2l 1Dd
18om'days were recomntellded, with atJeut ODe~ reqllestins a full year's notice
before modifications coukl take pIace.830 In jUltifYial die VIrious notice periods IDd
exceptious presented, commenten cite existing DOt:ification periods in standard COntnlcts.·1

They also express COIlCOftII that longer periods would imerfen with a utility's ability to
allocate work crews and schedule necessary outaaes efficiently,·2 that upgrade schedules
could be disrupted if a longer period were mandated,.3 or that longer periods would be
necessary to allow users to determine future business ad economic needs.2934 Teleport
recommends that modifications which benefit only some users should not interrupt usage by
others.·'

1198. A n1llDbcr of commenten CXJftII a prefcreaee for ueptiated notification
terms.29J6 For example, BeIISouth currently neptiates COJItIIdUa1 notice proviaioas with
attIcbing commUDieaticms providers aDd apt_ ce8*D t1IIt these CODtnICts may have to be
re-negotiatecl should rigid DOUce periods be established.2m BellSouth also bas online
notification programs, which it argues should be recopized as meeting any written

., AT&T comments It 20; Delmarva comments It 23-24; Duquesne commeats It 24.

.. nco comments at 8. PECO also DOtes tbIt a period excwIina 30 days may be IIPPI'OJ'IiIte ill the cue
of pllticu1m' ricbts-Of-ways, sac:h • cIucts, which have speciallogiJtical diftlculties mel ..... IXJMIIMS
IIIOCiIted with thB. ld. It 9.

292'7 AT&T comments at 20, IDd AT&T reply at 20; GST Telecom COIDJJleDts at 7; U S West comments at
19.

2t2I Cole comments at 20; MFS comments at 11; Time Wmter comments at 15.

2929 MCI comments at 25.

mo Teleport comments at 10.

ml Cole comments at 20.

m2 PBCO comments at 8; USTA comments at 10, reply at 9.

m3 PECO comments at 8.

2934 Teleport comments at 10.

2935 ld

-2936 See, e.g., Bell AdlDtic commeats at IS; GlE COIDIIleIlts at 27; Dlinois Commission COIIUDeDts at 72-73;
NEBS comments at 15-16; PacTel comments It 18; USTA reply at 9.

2937 BellSouth comments at 17-18.
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