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notification obligatiODS.2tJI Similarly, NEBS points out that _group of New BnaJand utilities,
local exchlrlae carriers, aad cable systems are deYelepiDa a joint electronic iDformIdion
system for all CODStrUction-reIa1ed DOtificatiODl, ad DOtes that specific notice require.memI
could reduce the effectiveness of such _ system.2139 Bell AtlIIltic arpes that any duty of
notice should be deemed waived when an attacbmeat contract pats the utility moditication
power as needed.2M)

(2) AUocatioD of Coati

1199. Several comme.nteis araue that the cimJmstances surrounding modifieatioDl will
vary so greatly that uniform application of a siDIIe cost allocation formula is infeasl"ble.2941

Otben propose a Vllliety of cost allocation fOlDlJII, iDcludina div:idiDa the total cost of the
modification by the number of eatities mocIit'yiIIa their IltIlQlmwrts,2M2 tying an 1Dtity'. Ibare
ofmodifica1ion COltS to die sb8re of·1pICe reaerwd OIl the pole for that entity's use,2M3 IIDd
applyina _ total M'Yice JoDa-nm incremental COlt metbodolOJY bued on poportioDIte .IJ*C
used by each carrier.2M4 ODe commenta' sugeIts tbat costs of modifieaticma sbouIcl be sbared
only when the user requeststbe modification, in which case the user would pay a pro rata
share of the cost.2NJ

1200. AT&T CODteDds that, while the IItIcber should pay the cost of the addition, if
the addition involves more capacity than is neecIed by existiDa users, thcD the owner sbould
pay the balance, subject to recovery later when other entities seek 1ltachments.2M6 According
to AT&T, attachers should not pay the cost of modifications by owner, but should only pay

2tJI Jd, It 18 n.39.

• , NEBS comments It 16•

... Bell AtllDtic MIIIIN!IItIIt 15.

841 Ameritech comments It 39-40; GTE Q1mmeots It 21; USTA COIIIIIleDts It II; U S' w. MIIQIHIlts It 20.

2N2 Bell AtilDtic COJIIIIIeIlts It 16; DeIma'va COIIIIDI8IIIt 24-25; Duqueme COIIIIIMIl1S It 26. Duqueme also
conteDds tbIt seedou 224(eXI) dictItea that Ill)' IUCh rule IbouId IppIy to • pIIty'. "pnIportiaDIte COlts" only if
the parties II"e unable to resolve a dispute over such c:bqes. Id

2N3 AT&T comments It 21, reply It 22; MCI comments It 2S; USTA comments It 11.

aM MCI comments It 24.

2945 Teleport comments It 11.

2946 AT&T coIiunents at 19.
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their share of the costs to lDIke thestn'l:ture 1CCCIIi1lle.2M7 AT&T adcIs tbat owners should
not be allowed to ebarae new IUachen for modifieatioDs paid for by existina att8Cbers.294I

PEeo argues that if the utility has decidod to .... a 5O-foot pole with a 55-foot pole, an
attaching party should DOt bepcrmitted to request a 6O-foot pole ume. tilt requesting pII'ty
in_eel to make a modit'iCltion DllCelSitlting tlle60-foot pole within six months. AcaonIiDg
to PECO, the requesdna party should be permitted to~ spICe in this marmM' only if it
was wiIliDg to cover IDIi.DteDInce, insurance, and other opaa1ioDal costs associated with the
~spece.2Mt

1201. Cole obMves that an applicant must pay for the make-ready needed to
accommodate its own IIUIChments. This would include the cost to pre-existiDa u-. to
tnmsfer tbeir linea to new locatioDs on the pole, or to instill a new pole if such a pole is.
DeelISUY to wunmod_ tile DeW attICbnwat." Cole .... that the DeW uaer should be
pmtected &om bavina to pay for preexistina NESC viollltioDs that are oorrected It tile I8IDe
time the new attaehmeDt is made.»51 In addition, reMiDlleCtiom 224(11) and (i) topdaer,2M2

Cole concludes that, if a cJumae out is required to correct a pre-exiItizIa utility violation on
the pole, the utility must .. the cost of the -.. out, ad should also be IOWy rapeasible
for chaDp out costs if the chaDp out is Ittributable IOWy to the needs of the utility, IUds •
an increase in the 10Id cmied by the utility. UDder this apJIIVIICb, if a chanae out is
necessitated by somethiDa odIer than the needs of en entity that already has, or seeks to have,
an,attachment, then entities with crxiJting attae1uNIlts II1IIIt be givca en opportunity to
maintain or modify their attachments, with each party bearing their own costs. As an
example, all attaching parties would share the cost of a new pole that was needed due to a
road widening project.2m

1202. A few conunenters..est that cost ..,....:neDts currently in p..:,e in certain
states should be considered u possible SOlutiODS to this problem. For example, CoDEd
recommends adoption of the rule which it .y. is CUIRIltly applied in New Yode and is an
accepted practice: "If a utility causes an attaebmeDt to be modified within two years of an

2H7 ld, at 21.

2MI AT&T reply at 22.

2t49ld

2t5O Cole comments at 18.

2t5lld,' occord, Summit comments at 1.

2t52 Note that section 224 (i) .... DOt the subject of the NDliI:e.

2t53 Cole COJDDieIlts at 19.
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attIIcbment, then the utility it responsible for the moctification. (However, if it is the ettaching
entity, then the provider would be raponsible for these costs.) Then, if a modificatiem is
made after two years, the provider is requiJed to pay the COlts of the modification."2954

PacTel CUI'I'8Jltly bills the IttICher when it modifies a CODduit to fIcilitate 'spece for that
d8oher; if the moditlC8lioll is to beDefit Pact'e1, P8cTel picks up the whole COlt. PlcTel
requests that this· approecb, which is cun:eatIy -.I ill CaHfamiaad NeY8da, be recopized
u a safe harbor UDder the 1996 Act.295S The NU SJIfem Comp8Dies conteDd that costs~d
be borne equally by all parties that have existing attachments em the facility, cleiming that this
method bas generally been used among electric and telephone companies in its 'territories.2956

1204. Delmarva conteDds that it will be difficult, if not impossible, for the
Commission to establish a rule that fairly defines what modifications are "Imnecessary or
unduly burdenJome." SimiJarly, the NU System Compenies ... thIt limitations on an
owner's right to modify a faciHty·1Dd OIl "un....1I')' 01 amduly bunIeDIome modifications"
would potentially &lid directly interfere with crucial day-1lO-day ulility operations. They
further argues that applicable codes, state laws IDd COIDpII1y stItIdards will generally dictate

2154 CoDEd comments It 14.

• , PacTel comments It 22.

2154 NU System Complllies MllllNftts It 6-7.

29S7 UTe comments It 11.

2tSI ld.; .. Puget Sound CDIDIIIeIltI It 5-6.

2tS9 WinStar comments at I; Teleport comments It 10; OST Telecom COIIIIIlIIlts It I; NCTA reply It 7-8.

2NO See. e.g.• Bell AdlDtic comments at 15. Public Service CompIIly of New Mexico reply It 18-19.
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when and where modifications are needed, and it would be impractical to SIllIest a
"limitation" or standard that could be applied in all cases,29li1 A number of commenters note
that if a utility seeks to modify a facility and the auaehing carrier will not benefit from the
modifi~on, the attachina entity bears none of the costs associated with the modification.
Oivm the larp costs IIIOCiaIed with such .1...-.., this aIl0cati0D of fC8I'I'IIDICIIlt costs
will preclude utiDties from matins any "unm:eIlBrY or unduly burdensome" modifications,
ICCOI'dina to these commenters.2M2

1205. Some commenters~2IQ while many opposed,2IM our propoII1 to
require facility owners to oftiet mocli!lcatioD COlIS with additional revenues from DeW

attaohments DUIde pollible by thole mo4iticatiODLSeYInI of thoae oppoIed to oftiIftina note
that pole ownen modifY out ofnecessity, not to .......additiOOlJ dIchers, aDd my additional
revenues generated by the DeW cap8City .wed tbnJuIIt moditiCltioDs would be speculative.2N5
One commenter notes that offIeUiDg cotts by ....... additioDal· rev...would be
inconsistent with a scheme that allocates the cost of modifications only to those parties who
benefit from such modifications.2966 ConEd adds that the facility belongs to the utility and it
therefore should be permitted to receive any revenues it can from die. use of those
.t'--:I:": .,.l-.;wues.

1206. Cole auaeats that regu)Ir 1ttIdMnMt· fees paid over the 1enD of a pole
attachment agreement consdttute a return on the utility's investment in the pole. Cole
contends such fees should be minimal ifpu1ies widllttlc1urwlts have contributed to the cost
of a new pole. "0therwiIe," Cole states, "the utility will be recoverina a return and other
compensation for an investment which was made in part by its tenants."2961 In such
circumstances, Cole recommends that the ODgoing rental fee should be limited to the

2M1 NU System Companies commems at 7.

2M2 I>elmar¥a comments at 26-27; tIIX:JtJI'tI Duqueme CCBIHIQ at 21.

2113 AT&T commems at 21; GST Telecom COIIUIlmts It 9.

... ConEd comments It 14; Delmarva c:anuMIb! It 25-26; Duquesne comments at 27; NEBS CCJIIUMIdS at
16.

2M5 Bell Atlantic comments It 16; NU Systems COIIIIDIDtS It 7; NEBS comments It 16; PECO COID1IHIIlts at
10.

29M Duquesne comments It 27.

_7 ConEd comments at 14.

1M Cole -comments at 20.
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when and where modifications are needed, and it would be imprIctical to lUIIest a
"limitation" or standard that could be applied in all cases.-· A number of commenters note
that if a utility seeks to modify a facility and the attaching carrier will not benefit from the
modification, the attacbina entity beus none of the costs associated with the modification.
GiVClll tlie large costs usociatecl with suchm~ this allocation of reat'l'IIIpJJlet costs
will preclude utilities from making any "unnecellll'y or unduly burdeDsome" modifications,
accorcting to these commenters.2llI2

1205. Some commeaters supported,2t6J while IDIDY 0J'.PC*d,2t64 our propoal to
require facility owners to oftIet modifleation COlts with ICIditionaI revenues from aew
attachments made possible by 1hoIe modiftcatiODl. ~.aI of thole opposed to oftWittina note
that pole owners modify out of necessity, not to attnet 1dditi0Dal atIIchen, IBd _ additioDal
revenues pneJaud by the DeW CIpICity added tbrouP moc6ficatioas would be lpICtdadve.2NS

One commenter notes that offIettiDg costs by JlC*lltialllddilioaal1WlllUel would be
inconsistent with a scheme that allocates the cost of modifieatious only to those parties who
benefit from such modifieations.2M6 ConEd adds that the facility belongs to the utility and it
thcnfore should be permitted to receive any reveDUeS it can from the. use of those
facilities.2167

1206. Cole suaests that regular .......... fees paid over the term of a pole
attachment agreement coDltltute a return on the udHty's investment in the pole. Cole
contends such fees IIhouId be minimal if pII1ies with ........"bave contributed to the cost
of a new pole. "Otherwise," Cole states, "the utility will be ncoverina a return and other
compensation for an investment which was made in part by its tenants."2961 In such
circumstances, Cole recommends that the ongoing rental fee should be limited to the

_I NU System Companies comments • 7.

2N1 DeImlrYa comments • 26-27; tICCtJI'd. Duqueme cm-nmts It 21.

2N1 AT&T comments. 21; OST Telecom comments. 9.

21M ConEd c:omments • 14; DeImIrva COIIIIIMIdI • 25-26;~ comments • 27; NBES comments •
16.

2NS Bell Atlantic comments It 16; NU Systems COIIIIDtDtS • 7; NEBS comments • 16; PECO comments at
10.

1M Duquesne comments at 27.

2967 ConEd comments at 14.

2t6I Cole -comments at 20.
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1209. We conclude that, absent a private apeemeDt estabJisbina notification
procedures, written notifieatiOil ofa modification must be provided to parties holding
attachments on the f8cility to be modified at 1_ 60 days·prior to the commencement of the
physical modification i.1f. Notice should be IIdficieDtly specific to apprise the recipient of
the Dature and scope of the planned modificatioo. 1beIe notice requirements sbould provide
SIDIll entities with sutJicient time to evaluate the impect of or opportuDities made possible by
the pmposed modificatiODl on their intaests aDd plan acconIiDaJy.2t7P If the COJdempJated
modification involves an emergency situation for which advanced written notice would prove
impnctica1, the notice requirement does not apply except that notice should be given as soon
as leIIOD8bIy plICticable, which in some~ may be afta' the modification is completed.
Further, we believe that the burden of requiriDa ipeCific writtan DODceof to.. IIJIintcmlmce
activities would not produce a COJDDlCIIlIUI'I beDdt. Utilities and parties with aMlcbmcmts
should exchaD.se DI8imImaDce Jumdboobor otber written delcriptiODl of their ItaDdan:l
maintenaDce practices.19IO ChIDps to tb.ae p.rIdioes IhouId be IDIde only upon 60 days
written DOtice. Rec:opiD.Da" the parties tbBIeIws are best able to detamiDe the
cirmmstaces wheIe· notice would be reuonable lad sumcient, as well as the types of
modifications that should tri.. notice obliptioas, we encou.np the owner of a facility and
parties with attachments to negotiate acceptable notification terms.

1210. Even with the adoption of a specific notice period, however, we stiI1 encourage
communication amoog OWDel'S and attIching J*1ies. Indeed, in cases where OWDel'S aDd users
routinely share information about upgrades and modifications, qreements regarding notice
periods and procedures are IIlCillary matters.2ItI

1211. With respect to the allocation of modification costs, we conclude tbIt, to the
extent the cost of a modification is incurred for the ..,.me benefit of any particular party, the
benefiting party will· be obliptNl to IBIDle the cost of the modification, or to bear its
proportionate share of cost with all other att8driDa eatities pm1icipding in the modification.2912

If a wter's modification affects the attachments of others who do not initiate or request the

1t7I PlcTel comments at 21-22; BellSou1h COIIIIIlalts at 17-18; American Electric Power reply at 40.

2179 See Regulatory Flexibility Act, 5 U.s.C. 11601 It IIQ.

2110 Although we do Dot offer a defiDitiou of "routiDe maiDteDInCe" in this proceed;na, we anticipate that the
parties to an attachment lp'eeIIlent will bave established undenalnc:linp in this reprd. We do not believe that
routine maintenance of a ~ility encompasses ldioDS that would disrupt or impair dle .-vice of a facility user.

2911 Frontier comments at 7.

2912 NYNEX reply at 8; Carolina Power Reply c:miunents at 3.
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modification, such as the movement of other attachments as part of a prima'y modification,
the modification cost will be covered by the initiating or requestina party.2913 Where multiple
parties join in the modification. each party's proporti<l8lte share of the total cost Ihall be
based on the ratio of the 8IDOUIlt of DeW 8pICC occllpied bydlat I*1Y to the total IIDOUDt of
..., spice oceupied by all of tile pIIdes joiniDa in the modification. For axamp1o, a CAP's
IICCeII request miaht require tbeinltallation of aDDW pole that is five feat taIJer tbm the old
pole, even tbouah the CAP .... only two feet of apICe. At the ... time, a Clble opel'Ik)r
may claim ODe foot of the newly-enated capecity. If tbeIe were the ODIy pardes ..aciplting
in the modification, the CAP would pay two-thirds of the modification COlts IDCl the cable
opel'Ik)r one-third.

1212. As a pneral approach, requirina daat mocIific8iOll COltS be paid only by eatities
for whose benefit the modification is mIIde simplfiestbe JDDdification process. For theIe
p1JIpC*S, howm=r, if an eIdity uses a propoaecl JDDdification u .. opportuDity to adjUit its
preexistina attachment, the "pigybacIdDa" entity should .... in the CMI'III.ce8 of the
moc:lifieation to reflect its COIl1ribuDon to the re-Jtiaa structunlchanae. A utility or other
party that uses a modification. aD oppG11UIIity tobriq its WI.. iDto compliaoce with
applicable safety or other fICI'IiNmIIlts will be dIemed 10 be abaiDa iB themodifieation and
will be responsible for its shire of the mocIificMion COlt. This will diJcounIge parties &om
postponing necessary repairs in an effort to avoid the associated costs.

1213. We rec:opia that limitinacost burdens to eatities that iDitiate a modification,
or pill)'back on another's JDDdification, may caafar·iDcidental beDefits OIl other pII1ies with
preexisting attachments on the newly modified. f8ci1ity. Nevatbol-, if a modification would
not have occurred absent the action of the initiating pIrty, tbe COlt sbould DOt be borne by
those that did not take advantage of the opportunity by modifying their own facilities.
Indeed, the Conference Report ICCODlpallyina the PI-. of the· 1996 Act imposes cost
sharing obligatious on an entity "that tIkes ad'V'llltlp of such opportuDity to modify its own
attachments." This .....•that an attaehina ,my, iDcideataIIy beDefi1iDa from a
modification. but not iDitiatiDa CJI' affirmatively participwtina in ODe, IIbould not be respouible
for the resulting cost.2914 As for pole owners tbmlIeIves, the imposition of cost burdens for
modifications they do not initiate could be particularly cumbersome if excess space created by
modifications remained unused for extended periods.29IS

1214. Apart from entities that initiate modifications and preexisting attachers that use
the opportunity to modify their own attachments, some entities may seek to add new

2IIJ Cole comments It 11; MFS reply It 24.

2114 GST Telecom comments at 8; MFS comments at 12; NCTA reply It I.

291' Cincinnati Bell reply at 8.
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this determination,· includiDg propoSlls sugestiDg that the Commission should: (1) not
ideatify any required elements; (2) allow- the states exclusively to identify· required elements;
or (3) adopt an exhaustive lilt of elements.

1377. As set forth abo\'e, the 1996 Act clefiDlS. network element to include "all
facilit(ies) or equipment used in the provision of a telecommunications service," and all
"features, functions, and capabiJtdeI that are provided by mams of such facility or equipment,
including subscriber DUIIlbers, dat8bIIes, aipalial 1)WmS.8dd information sufficient for
billing and collection or used in the tnumnission, l'OuUna or other provision of a
telecommunications service." (section V.C - AccIa to UnbmJdlecl Elements.) As. result,
new entrants, which, may iIlc:lh*small eatities, ........ haw ... to the lime tedIDo1oJies
aDd flCOIlOJDies of scale and .1CC)pe tbIt _ avaiIaWe·to iamaDbeDt LECs. In reachina our
c1eten"irMltion, weNject for the NIIODI .. forda ill Section V.C above, the followiDg
altematlves: (1) thIt we should DOt adopt. metbod for~ elemeats beyODd those
jdeatified in the 1996 Act; aDd (2)tbat feItures IOId diNctIy to end UICII u retIil ... are
DOt netWork elemeftts.. Finally, we rejtICt the ...... that reqmtting CIftiers, which may
include small entities, are required to provide aU.-vices typiaJIy fumished by !MIDI of an
element they -purchlse. (Id.) Our rejectioll of this ... altemItive may Jeduce burdeDs for
some small entities by permitting them to offer some, but not all, of the services provided by
the incumbent LEC.

1378. We concl,* that the requirement to provide "__" to unbuadled network
elements is independent of the intercoJmection duty imposed by section 2S1(cX2), aud that
such "access" must be provisioned under the rates, terms and conditioDS applicable to
unbundled network elements. We believe tbae COIIdusioDs may provide. small entities
seeking to compete with incumbent LECs' with the flexibility to offer ott.
telecommunications servicesln addition to local exctwnae IDd excbaDge ICClCSS services.
(Section V.D. - Access to UnbuDcUed Elements.) For the reuoDI set forth above in
Section V.D, we reject the argument that. iracuIIl'-t LECa are aot required to provide access
to an element's functionality, and that "access" to unbudIed elements can only be lCbieved
by interconnecting under the terms of section 2S1(e)(2). See Section v.c. above.

1379. As set forth above, we conclude tbIt aD blcumbeat LEe, which may be a small
incumbent LEC, may decline to provide a network element beyond 1hose identified by the
Commission where it can demcmstrate that the network element is proprietary, and that the
competing provider could offer the proposed teJecommUDicatiODS service using other
nonproprietary elements within the incumbent's·aetwork. (Section V.E - Access to
Unbunclled Elements.) ThisshouId mjnimj)z replatory burdens and the economic impect of
our decisions for incumbent LECs, including small iDcumbent LECs, by permitting such
entities to retain exclusive use of certain proprietlry netWork elements.

1380. We conclude that incumbent LEes: (1) cannot impose restrictions,
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for small incumlMmt LEes. Similarly, rcplatory burdens and the ecoaomic impact of our
decisions may be minjmf- tbrouab the decision that, while a requestilll party is permitted to
obtain interconnection that is of higher quality than~ which the iDcumbent LEC provides to
itself, the requesting party must pay the additional costs of receiving the higher quality
interconnection. (Section IV.H - Interconnection that is Equal in Quality.)

Sa....,. AuI)W .,Sectiea V
ACCESS TO UNBUNDLED NETWORK ELEMENTS

1374. Sum1rulry ofProjllcled RttptJI1ing, Rllt:Ol'tllr6ttp1ng tlIId OIhttr Compllllnce
RIl,."...nt,. UDder section 2S1(c), iDcumbeDt LBCs..-e required to provide
nondiIcriminato access to UDbuDdIed Detwork 01..... We ideDtify • minimqm set of
network elements: (1) local loops; (2)1ocaI1IId twIem switc:IIes; (3) interoffice ftDIIDiuion
ficilities; (4) Detwork interfIoe devices; (S) siplina and call-related database facilities; (6)
OJ*1di0DS support systems IDd fbnctions; and (7) operator aDd directory IUistance facilities.
(Section V.J - Specific UDbndiing Requiremcats.) IDcumbeat LEes are required to provide
noncIiJcrimiDat access to·opmations support syJtaDs .ad information. by JamB')' 1, 1997.
States may require incumbent LEes to provide additioaal Detwork elements on an unbuDdled
basis. IDcumbent LECs must perform the fuDctioDs DeCeIIII)' to QOIDbine unbuDdIed elements
in a manner that allows requesting carriers to offer a telecommunications service, IDd the
incumbent LEe may not impose restrictions on the subsequent use of network elements.
ComplilDCe with these requats may require the use of engb",ering, technical, operational,
accounting, billing, and lepl skills.

137S. If a recp:sting carrier, which may be a small entity, IOIks access to an
incumbent LEC's unbundled elements, the reqtWina carrier is required to compensate the
incumbent LEe for any costs ineurrecl to provide sucIllCCeSS. For example, in the cue of
operation support systems fuDetions, such work may iDclude the development of interfaces for
competing carriers to ICCC8I' iDcumbent LEe fuDctioDs for pte-OrderiDg, orderiDg,
provisioning, maintenancA= and repair, and bilJiDa. ReqlIeJtioa carriers may also have to
deploy their own operations support systaDs iDtIrfJIccs, including electronic iDtertices, in
order to access the incumbent LEC's operations support systems functions. The development
of interfaces may require new entrants,includiDg Jma11 entities, to perform engineering work.
(Section V.J.S - Operations Support Systems Unbundling.)

1376. StIlPS Taksn to Minimize Significtmt Economic Impact on 8INI1/ Entities QIII/
Small Incumbent LECs, and Alternatiws ConsiMtwd. The establishment of minimum national
requirements for unbundled elements should flCilitate negotiations and reduce replatory
burdens and uncertainty for· all parties, including small entities and small incumbent LEes.
National requirements for unbundling may allow new entrants, including small entities, to take
advantage of economies of scale in network design, which may minimize the economic impact
of om decision. As set forth in Section V.B, above, we reject several alternatives in making
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rules in this section of the Order is also intended to help eqUllize barpining power between
incumMnt LECs and req"Cstina carriers,. expedite aDd simplify DII0tiations, and facilitate
comprehensive business IIId network pJanning. This could decreue 01111')' berrien and provide
reIIOIUle opportunities for all carriers, includiDa SIDIll entities aDd smaI1 incumbent LEes, to
provide service in IIW'kets for local excballge and exchange 8CCeII.-vices. (Section IV.D. ­
National Interconnection Rules). National rules should also facilitate the consistent
development of standards amd resolution of-., IUCh • t.eelmical feasibility, without
imposing additional litigation costs OIl perties, iDcIudiDa small entities aDd small incumbent
LEes. We determine that successful intercoDDeCtion at a particu1lr point in a network creates
a rebuttable presumption that intei'coDDectio is .....icaIly feuible at other compable points
in the network. (Section IV.E - Definition of "TecbnictUyFuble.") We a1Io identify
minimum points of~onwhere intercoaaection is .......,aveJy teebaica1ly
feasible: (1) the line side of alWit.cb; (2) the 1nmk side of a switch; (3) tnmk interccmDection
points at a tandem IWitd1; (4) ceaaraI office em.~ po..; aDd (5) out-of-baDd
sipaling facili1ies. (Section IV.F - Technically FeuiWc Poiats of Intercc>Dnectioa) These
decisioDs may be expected to facilitate .,otiatiODl by prvIIlOtiDa c:ertaiaty aDd reducina
trIDIICtioo costs, which sbould miJrimite regulatory burdens IIId tbeecoaomic impectof our
deciIioDs .for all pll'till, iDc1udiDIlIDIIll .utia ad·..u iDcumbCIDt LEes. We cIec1iDC,
however, to identify add.itioJIW peiats where intercoJmection is technically feasible for the
reuons set forth in section IV.F above.

1372. The Ibility to eater Ioca1 mabts by otrmDa only telephoue • .,e service
or ODIy exchanp IICCeIS service may minimize repIItory bunIeDs aDd the ecooomic impect of
our decisions for some ....... iDcludiDa small entities. We dedine, however, to interpret
section 251(c)(2) • requiriDa iDcumheat LECs to provide intei'coDDectio to Cll'rien seeking
to offer only interexcbange services for the reasons set forth in section IV.C above. In
addition, we determine tbat an incumbent LEe may refuse to interconnect on the grounds that
specific,significant, and dcmoDstrable network reliability CODCeI'IIS may make interc:oDm:ction
at a particular point sufticieDtly iDfasible. We further determine that the incumbent LEe
must prove such iDfe8sibility to the state commission. (Section' IV.E • Definition of
"Teclmically Feasible.")

. 1373. Competitive carriers, many of whom may be small entities, will be permitted to
request interconnection at any techDically feasible point, and the determiDation of feasibility
must be conducted without CODSideration of the COlt of providiDg intercoDnection at a

. particular point. (Section IV.D.• Definition of "Teohaically Feasible.") CcmsequeDt1y, our
rules permit the party requesting interconnection, which may be a small entity, and not the
incumbent LEC to decide the points that are necessary to compete effectively.
(Section IV.E.• Definition of Technically Feasible). We decline, however, to impose
reciprocal terms and conditions for intercoDnection on carriers requesting interconnection.
Our decision that an party requesting interconnection must pay the costs of interconnecting
should minimize regulatory burdens and the economic impact of our interconnection decisions
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small incumbent LECs to pin access to such qreemcmts without requiring investigation or
discovery proceedinp or other administrative burdens tbat could incrase regulatory burdens.
(Section m.c· Applicability of Section 252 to Preexisting AIJNCIMDts). For the reuoDS set
forth in Section m.c above, we reject the alternative of not requiring certain apeements to be
filed with state commissions.

S1IIIImary ADaIytiI of SeetioD IV
INTERCONNECl10N

1369. Summary ofProject. Reporting, Rect11'd1r6eping D1Id Other Compliance
Requlre1nmts. Incumbent LECs, including small incumbent LEes, ere required by
section 251(c) to provide itDrcomIection to all requNtina telecommunications -camas for the
1nmImission and routiDa of telephone exchange IeI'Vice IIld excbaDp access service. Such
interconnection must be: (1) provided at any tedmicaUy fe8sI"ble point; (2) at least equal in
quality to that provided to the incumbent LEC itself and 40 any other parties with
interconnection qreements; 1Dd· (3) provided on rites, terms, IDd conditions that are "jusf,
reasonable, andDODdiscriminltory . . • ."3273 We conclude that intercomlection refers solely to
the physical lipldng of networks for the mutual e2tcbaDge of traffic, IDd identify a minimum
set of teclmically feasible points of interconnection. The minimum points at which an
incumbent LEC, which may be a small incumbent LEe, must provide intereoDDeCtion are:
(1) the line side of a local switch; (2) the trunk side of a local switch; (3) the trunk
interconnection points for a 1IDdem switch; (4) cemraI office cross-coD1lect points; and
(5) out-of-band sipaling facilities. In addition, the points of access to lJIlbUDdled elements ­
(discuaed below) are also technically feasible points of interconnection. Compliance with
these requests may require the use of engineering, technical, operational, accounting, billing,
and legal skills.

1370. To obtain~OD punuant to section 2S1(c)(2), telecommUDieations
carriers must seek intercotmection for the purpose of u.smittiDg and routing telephone
exchange traffic, or exchange access traffic, or both. (Section IV.D. - Definition of­
"Technically Feasible.") This will require new entrants to provide either local exchange
service or exchange access service to obtain section 251(c)(2) interconnection. A requesting
carrier will be required to bear the additional costs imposed on incumbent LECs u a result of
intercomlection. (Section IV.E. -Technically Feasible Points of Interconnection.) Cmiers
seeking intercotmection, including small entities, may be required to collect information to
refute claims by incumbent LECs that the requested interconnection poses a legitimate threat
to network reliability. (Id)

1371. Steps Taun to Minimize Siptftcant Economic Impact on Small Entities and
Small Incumbent LECs. and .Alternatives Considered The decision to adopt clear national

3m 47 U.S.C. § 251(c)(2).
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S8181D1')'~ 01 SedIeD m
DUTY TO NEGOTIATE IN GOOD FAITH

1366. SumMtlry ofPrajeetldR~ng,R~ tIIId Other Compllace
R.",.".s. 1ncIImbellt LEes, iDcJudiDa small incumbent LEes that receive nqua&s for
ace•• to IlItWOIk elements aD4Ior services pursl&lt to leCtions25111ld 252 oftbe Act will
be reqUired to 1lefJOtiate in aood faith over the .... of iuteramDectioD ......... This
Order .iclentifies .1lMft1 pnctices as violatioDs of tile duty to DeBotiate in aood faith,
includina: (1) a party's eeekina or entering into aD ...-..em probibitinadilclolure of
infonnation requested by the FCC or a state C(.\mndaion, or suppHed in support of a request
for arbitration pUI.-t to IOCdon 2S2(b)(2)(B); (2) wIciDI or CIItIriIIa·inID ID ...-..em
PftlCIudiDa IIbeIICImeat oftbe t to MOOUDt for ...... in federal or .. niles;
(3) .. iDcumbeDt'. deDiaI of a DMbIerequest for COlt ..duriIII ; IUd (4) an
eIItIant's failure to provide to tbe me.beat LEe mt.mad0ll ...lIllry to .--m.
CompIyiaa with die pmjected~ of tbiJ may require the .. of1eIII1IdDs.
In~ iDcambeIIt· LEes .. new eutrIIdS iJaterconnectioD ......... that ptedate
the 1996 Act must file such .-menti with the .. commission for approval UDder
section 252(e).

1367. Steps ,Taka to MinhnlzeSlpljll:tlllt~ /mptlct on SmDlI EntItlu IDId
S1nt:Jll Incumbent LECs, Md.A.1Ier1ultIvts~ AI let forth above, we beIiew our
decision to·establish DItioDaJ rules aDd a review proc_ CODCeI'IliDI parties' dud. to DqOtiate
in good faith are designed to flcili1Btelood faith~ which Ihould minimi.
regulatory burdeDs and the economic impIct of our clecisious for all pll'ties, iDcludiDa II1I8I1
entities aDd small mcu.bent LECs. (Section W.A - AdwDtIps ad~ of
NatioDal Rules.) We.ao expect economic implCtS to be minimi_ for .... eadties..,Jring
to enter into agreements with incumbent LEes IS a result of the decision that incumbent
LEes may not impose a·boDa fide request~ on cmien _kiDa apeeIIIeDts
parsuIIlt to sectioai 251 ad 252. (Sectioll m.B - SpecIftc Practices· that may CODIdtute a
Violation of Ooocl Faith Negotiation.) For the n._ .. forth in Section m.B aboYc, we
also t1nd tIuIt certain ad4Jti0Dal practices are DOt alway. violatiODl of the duty to DeBotiate in
good faith, including the 'suaested altemative that all DODdiscIosure IgI.'eeJDeIIts violate the
good faith duty.

]368. We do not require immediate fiJiDg ofpreexhttina mtercoDDection aareements,
incIudinI those involving small incumbent LEes IDd small entities. We let ID outer time
period of June 30, 1997, by which preexisting apeaaents between Class A curieI's must be
filed with the relevmt state commission. This decision will ensure that third parties,
including small entities, are not prevented indefiDitely from reviewiDg and taking advantage of
the terms of preexisting agreements. It also limits burdens that a national filing deadHne
might impose on small cmiers. In addition, the determination that preexisting agreements
must be filed with state commissions seems likely to foster opportunities for small entities and
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s•••..,.~ of SecC:ioII n
SCOPE OF THE COMMISSION'S RULES

1363. Summtuy ojProj«ted Reporling,RecordJruplng and Other CoJnplillnce
R~nts. As discuaed in Section n.E, a CC)!DIMD CII'rier, whicb may be a ..u.eDtity
or a small incumbent LEC, may be subject to III IICtioD for relief in several di1feNDt fora ifa
party belieYes. that small entity or iDcumbeDt LEe violatect the ItIndards UDder leCtioa 251
or 252. Should a small entity or a small iacumbent LEe be subjectccl to such an action for
relief, it will require the 18 of lepl skills.

1364. Stepl Take" to Minimize Sigtdjictllrt Econo",ic /1IIJNlCI 011 SInall EntItiu IlIId
Small/1II:IImbt1lt LEes. ll1Id AltmratiYesCo~. We believe that our ..ODS atIbIithing
minimum natioaal rules will ticiIitatc the deVelopment of competition in the local excbanp
aDd excJvma-= ·1ICCeIS markets for the reasons discuaed in Sections D.A and D.B above. For
example,natioaal rules may: help eqUBlize blrpiniDl po'Wer; minimi- the need for
duplicative martetiDa ..... IIId multiple DDtwork COIIfipratioas; lower edmiQittrative
costs; 1 the need to re-litipte the SlIDe issue in muhiple jurildic:tioDl; and reduce delay
and traDsaction costs, which can pose particular burdens for smaIl businesses. In ·lddition, our
rules are designed to accommodate ditJerences amona regions and caniers, and the reduced
regulatory burdas and increued certainty produced by naticmal rules may be expected to
minimize the economic imptCt of our decisi.ous for aU pII1ies, includina any small entities and
small incumbent LEes. As .. forth in Section n.A above, we reject sugestioas to adopt
more, or fewer, utional rules than we ultimately adopt in this Order. We reject the
aquments that we should establish "preferred~" from which parties could deviate
upon an adequate showiDg, or that we establish a process by whidll&lte commissiGDs could
seek a waiver fiom the Commission's rules, for the reasons set forth in Section D.B above.

1365. We believe that om determiDation that tbwe are multiple methods for brinaina
enforcement actions apinst )*'des repnlina. their oWiPtions under sectiODS 251 and 252 will
aaist all parties, inc1udina small entities and smaIl·iIlcumbent LEes, by providina a variety of
methods and fora for seeking enforcement of such oWiptions. (8eetion n.E . Authority to
Take Enforcement Action.) Similarly, om conclusion that Bell Operating Company (DOC)
statements of generally available terms and conditions are governed by the same national rules
that apply to agreements arbitrated under section 252 should ease administrative bmdens for
all parties in markets served by DOCs, which may include small entities, because they will
not need to evaluate and comply with different sets of rules. (Section 1I.F • DOC Statements
of Generally Available Terms.) Finally, we decIiDe to adopt different requirements for
agreements arbitrated under section 252 and DOC statements of generally available terms and
conditions for the reasons set forth in section n.F above.
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1360. The Commuaicatiqns Act alJo coataiDI • definition of a small cable system
operator, which is ". cable opeator tbat,. directly or tIarouah an aftjHete, .-va in tbe
agrepte fewer than 1 perccm of all JUbJcribers in the United ,States and is not affiliated with
any entity or entities wboIeposs ammaI reven_ in the ..... exceed S25O_000,000."3269
There were 63,196,310 blliccable sublcribers at the ead of 1995, IDd 1,450'" aystem
operators serviq fewer tba ODe percent (631,960) of 1Ublcribers.mo AltbouIh it aecms
certain that IOIIle of these able I)'Item operatorslrC aftJUeted with entities wboIe II'OIS
emma) revenues exceed S2S0,OOO,OOO, we lie UIIIbIe It 1bi8 1ime to -mate with ......
precision the number of cable system operators that would qualify as ..n cable operators
under the definition in the CommUnicatioDl Act.

D. S••••.,. ADaIyIiI of the Pnjectecl ReportJaa, ReconlkeeplDc,
ad Other C••, .... .......... .ad St.T" to
Mia the Slpiftcut EcoaetDJc Impact of tIdI Report ad
0 S E1ItitIeI ad S_IIMa"'t LEes, ••••
the t AltenlatinlC....dend ad Rejected .

1361. StnIctln Dft. AJIII1y6Is. ID 1bit IICtioD of the FRFA, we -)'218 the
projeated reportiaa, recordkeepiaa, IDd otbel' complilDce nquinmeDts that may IIPPly to
small entities and small iDcQmbeIlt LECs .. a ,..)t of this Order.3271 As a pIl'tof this
discussion, we mention IOIIle of the types of sIdIIs that will be needed to meet the new
requirements. We also describe the steps taken to minimi", the economic impact of OlD'
decisioDs on small entities and small incumbent LBCs, iDcludiDadle sipificant altematives
ccmsiden:d and rejected.3m Due to the.D oftbis Order, we lit forth our lDIlysis Ieplr8tely
for indi\'idual sections of the ian, usiDg the same heedinp as were used above in the
correspouding sectiODl of the Order.

1362. We provide this summary 8DaIysis to provide context for OlD' analysis in this
FRFA. To the extent that any statement contaiMd in this FRPA is perceived as creatiDg
ambipity with respect to OlD' rules or smtemeJI1s ID8de in P"""'*'ing sections of this Order, the
rules and statements set forth in those pre=ding sections sball be controlling.

S18 47 U.S.C. I S43(m)(2).

JaIl PIIIlICIpD Aaoci_, IDe., CtJIM TV briator, feb. 29, 1996 (baled GIl fi..- for Dec. 30, 1995).

3%71 See S U.S.C. I 604(a)(4).

3Z72 Su S U.S.C. t 604(aXS).
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1357. Realilers. Neither the Commission nor SBA ba developed a definition of
smaI1 entities specifically applicable to reaellen. The closest applicable definition under SBA
rules is for all telephone communications compaies. 1"he most reliable source of information
regarding the number of rescUers nationwide of which we are aware appears to be the data
that we collect annually in cmmecdon with the TRS. AccordiDI to our most recent data, 206
compllDies reported that they were enpged in the resile of telephone 1C'JI'Vices.»e A1thou&h it
seems C*tain that some of these carriers are not iDdepeDdeDtIy owucllDd operated, or have
more than 1,500 employees, we are unable at this time to estimate with .... pJeCision the
number of rescUers that would qualify as small ....be. CODcemI vader SBA's defiDition.
Consequently, we estimate that there are fewer thin 206 -.an entity rescUers that may be
affected by the decisions and rules adopted in this Order.

2. Cable System Operaton (SIC 4841)

1358. SBA has deYeIoped • defiDition of..u aatitieI for cable and other pay
television services, which includes all such~. pIIII'&tiDa less dum SII million in
revenue annually. This definition includes cable systems operators, closed circuit television
services, cIirect broadcast satellite services, multipoint ctiatribuDon systems, IIte1litemaster
antenna systems and subscriptioa television services. Ac:coIdiDa to the CeDIUI Bureau, tbere
were 1,323 such cable and other pay television services geneaatiDa less tbIm S11 million in
revenue that were in operation for at least one year at the end of 1992.3266

1359. The Commission bas developed its own definition of a small cable system
opelator for the purposes of rate regulation. UDder the Commission's rules, a "1IDBIl cable
company," is one servina fewer dum 400,000 1Ubscn"bers nationwide.3267 Baled OIl our most
recent information, we estimate that there were 1,439 cable operators that qualified as small
cable system operators at the end of 1995.3261 Since then, some of those companies may have
grown to serve over 400,000 subscribers, and others may have been involved in trIDIICtions
that caused them to be combiaed with other cable operators. Consequently, we estimate that
there are fewer than 1,468 small eotity cable system operators that may be affected by the
decisions and rules adopted in this Order.

DIS 14.

Dill 1992 CDISIU, IIIPrtl, at Firm Size 1-123.

Df7 47 C.F.R. t 76.90l(e). The CommiIIion developed tbiI defiDition bued OD ita delenDiDIIioD that a
IDIIlI cable I)'ItCD1 operator ia ODe widl aaaual aeveauea of Sloo IIIiWaD or leu. /Jrtpl8IIrI1IIiI/M ofS«:titM.r of
1M 1992 ClIbk Act: RaI~ R~gultJtion, Sixth Repon IDd Order IDd Elevaatb Order OD RecoDaiderItioD, 10 FCC
Red 7393.

DII .
PauIlCagan Associates, IDe., ClIbk TV llMS1or, Feb. 29, 1996 (baled OIl fiprea for Dec. 30, 1995).
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,

nearly III radiotelephone compmies have fewer tbIIl 1,000emp~ and that DO reliable
Mtjmete of the number of prospective D, E, IDd F Block lioaIle. _ be ..., \W ...-.c
for purposes of this FRFA,·tbat III oftbclicensel in the D, E, ad F Block BroadbIDd PCS
auCtions may be awarded to small entities under our rules, which may be affected by tile
decisions and rules adopted in this Order.

135S. SMR Lic."... ,...... to 47 C.F.R. § 9O•.114(b)(1), the Commiaion"
cIe8Md "small eDdty" in auetioDs for aee>FIPbic .. 100 MHz IIId 900 MHz SMR. liceDIes
• a firm 1hat bid averap -.uaI JI'OSI revcaa- of te.. thin ·SIS milion ill the tine pNVious
cal__ yean. 1bis defiDidoD of a "ImaIl. eadty" iB the coatat of 100 MHz IQd 900 MHz
SMR has been Ipproved by ., SSA" The rules in this Order may apply to stdR
pI'O\liden in the 100 MHzIDd 900 MHz binds that hoIdaeoanPbic ..n.... or
have .• obtaincd extended implementation authorizations. We do not know how many firms
provide 800 MHz or 9OO··MHz geographic area SMR. ICl'Yice pursuant to extended
impl«Deutation authorizadoas, norllow.many ofdae peviders have ....1reveaues of less
thaD SIS miUion. We usume, for p&Il'JJOIeII of dais FRFA,tbatallofdle extended
impt.DentatioD authorizatioDs may be heW by IIDI1l entities, which may be affected by the
decisions and rules adopted in this Order.

13S6. The Commieeion zecemIy belcl auctiODl far aeoIftIPbic arealiCCllllles in 1hc 900
MHz SMR baad. There wae 60 winning· bidden who qualifiecI .•~ entities in the 900
MHz auction.. Baed on thiI information, we~ that the n1llllber of geopaphic area
SMa licensees effected by the rule adopted in this Older iDcludes dIesc 60 small endUes. No
auetioDs have been held for 800 MHz geopapbie .. SMR liceDleS. Therefore, no smeU
entities currently bold these licenses. A total of S2S liceDses will be awarded for the upper
200 channels in the 800 MHz geographic area SMR. auction. However, the Commission has
not yet determined bow DIlDy liceases wiD be awardld for the lower 230 cb8lmcls in the 800
MHz geographic area SMR. auction. There is no ..... moreover, on which to estimate how
many smal1 entities will win these li.... Oi¥m dud BeIdy all·lIdiotelephone companies
have fewer than 1,000 employees and that no reUabIe estimate of tile number of prospective
800 MHz licemeescan be made, \W 1BIIDe, for PUlpDses of tis FRFA, that all of the
liceDSCS may be awarded to small entia. who, thus, may be affected· by the decisions in this
Order.

SID 1992 Census. Table S. EmployJDelll Size of FinDs: 1992. SIC Code 4812.

DM SM~ O/PflIU 2 _900/*~'.rAda ttl PttIriMfor" v.11/- a.Mr
OIIlIiM 1M Dat,,,.,. Filing ..tr-.r in 1M 896-901 MHz tIII4 ,. 9J5-94O Mil: 1ItIIId.r AUDIted to 1M Sp«:HIlIud
M0bU61111dlo Pool. PR Docbt No. 89-583. seco.I 0JdIr _ sev.h~_Older.
11 FCC Red 2639.2693-702 (1995);~ Djl'tut fDt1/* OlIYi1J "llMla ttl FIIdIIrtM FIItIft
~ ofSMR Sy--.r ill 1M 8f)(J MlIz~ 1ItIIfIl. PR Docbt No. 93-1..... Fint 1Iport_ 0n:Ier.
Eighth Repon and Order, and Second Funher Notice of Propoaed Rulemakina. 11 FCC Red 1463 (1995).
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1352. Mobile SmrIcI Clltriers. Neither the Commission DOl' SBAbu developed a
definition of small entities specifiCally applicable to mobile .-vice CII'l'icn, such IS paaing
compmios. The clOJlSt Ippliclble definition UDder SBA rules is for telephone
COIIIIIIUDications compeaies other than radiotelepboDe(~) companies. The most reliable

, source of information reganIing the number of mobile Iel'Yice carriers nationwide of which we
are aware appears to be the data that we collect lDDually in CODD.eCtion with the TRS.
AcoordiDa to our..nlCIIIt"" 117 COIDpI8ies reportIIcl that they were enpged. in the
proviaion of mobile .-viea.DID AItbouah it ... eertaiD tbIt some of these carriers .. DOt

iDdepeDdently owned ad opcI8ted,.or haw DlOI'e thaD 1,500 employees, we are unable at this
time tb estimate·with ...... precision the DUIIIber of tDobiio .mce oaniers tIuIt would
quIIify UDder SBA's defiDidoD. ~,we CIIdim* that tMre are fewer tbBn 117
smaUlD1ity mobile 8CI'Yice cmiers that may be atrected by the·decisions ad rules adopted in
this Order.

1353. BroillIIJaIId 1'C8Lice1uea. The ........ PCS IpICtrum. is divided into six
frequency blocks delipeW A tIuougb F. As let forth in 47 C.F.R. § 24.72O(b), the
Ccamjssion bas deftnecI "..u entity" in the .... for Blocks C ad F as. firm that bid
average gross revenues of less than $40 million in the dnc pmious ca1eDdar ycers. Our
definition of a "small entity" in the context of........ PCS auctioDs has been approved by
SBA.S261 The CommiSliionbas IUCtioD.ed broIdtJIDd PCS lieclUlesin Blocb A, B,and C.
We do not have sufficient data todeterm.iDe bow .-y ImIU~. bid IUCCeSlfta1ly for
HeeDleS ill Blocks A 8Dcl B. There· were 90 wi-m, bidden tbat qualitiecl as srD8II entities in
the Block C auction. s.d on this iDformatioD, we coaclude that the number of broIdbIDd
PCS licensees atrected by the decisions in this Order iDeludes, at a minimum, the 90 winning
bidders that qualified as IIDIll entities in the Block C broed1:Nmd PeS'auction.

1354. At present, DO IiceDses haw beeIl awarded for Blocks 0, E, aDd F of bmIdbIIld
PCS spectrum. Therefore, there are DO ..n1M".8 curreat1y providiDg.tb.eIe .mces.
However, a total of 1,4791iceDSCll will be IlWINed in the 0, E, ad. F Block broIICIbIDd PCS
auctions, which·m'e schoduIed to begin on Aupit 26, 1996. Eliaibility for the 493 F Block
licenses is limited to en:blpleDeUrS witha~ JI'OII revenues of.. than SI2S million.n62

We cannot estimate, ho'wever, the number of tbeIc IioeoJes that will be won by IIDI1l entities
under our definition, nor how many small entities will win D or E Block licenses. Given that·

SIlO ld.

..S.lmp~01S«:IioII J09(j) 011M~ Ael - Comp«iIiw BidtIiIIg, PP Docket
No. 93-253, Fifth Report aDd Order, 9 FCC kcxl5532, 5581.... (1994).

JIll~ of1'tIm 210 tIIId 24 of"~'I""- B10tItIbad PeS Comp«iIiw lIItIiIiIII­
1M CtJmmm:i4lM~ lCtIIliD SInb Spa1rImI Qp, WT·Docat No. 96-59,~ of1M~'I
C.a,,1tu1PCS Crou-Dwnmhip ... Report aDd Order, ON Docket No. 90-314. FCC 96-278 (ret JUDe 24.
1996).
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companies reported that·they were eoppcl in tbeprovision of pay telephone services.32S6

Al1bouah it seems certain tbat IOIDe of tMee cmien Ire not indepeDdendy owaecl aad
operated, or have more than 1,580 employees, we Ire UDIble It this time to estQnete with
greater precision the number of pay telephone opendOrS that would qualify II small IMIliDCl'
concems under SBA's definition. CoDJeqUeDdy, we estimate that there are fewer than 197
small eatity pay telephone operators that may be affected by the clecisions and ndes adopted
in this Order.

1350. JYiNle.a (RIItliotdepltone) Curt.... SBA ... developed a cIefiDition of..u
eDtities for ndiotelephone (wireless) complDies. 1"JJe CeDIuI Bureau· reports tbattben ...,
1,176 such compaaies moperation for It leIIt ODe ".. at the ead of 1992.3251 .AccoRtiDa to
SBA's defiDitiOJl, • small .,..,.. ndiotelephoae ....yis.one -.pleyiDa fewer thin
1,500pmons.3251 The CCDlUlBureau also reportecl1blt 1,164 of thoIeradiotl=lephoDe
COIIlpIDies bad fewer than I,OOOemployoes. Thus, ewm. ifall ofdle nmaildna 12 c:om.pDes
had mcnthln 1,500 employees, there would sti1l be 1,164 radiotelepbone complDies 1bat
miptquatify as IIIII1l .dUes· if they Ire illdependendy· owned Ire operated. A1tIIouah it
seems certaintbat some of tbeIe cmien are DOt~y 0WDIcI aad operated, we Ire

UDable at this time to estimate with greater precilion the number of l'Idiotelephone cmiers
and .-vice providers that WDUldqualify .. small bu._ GODCa'III UDder SBA's definition.
Conaequendy, we estimate tbat there are fewer dum 1,164 ...u eIdity ncliotelephone
compaaies· that may be atTectecl by the decisions 8Dd rules adopted in this Order.

1351. Cellular &met C4rrier8. Neitt. theOwmi'llioa nor SBA bas deve10pecl a
definition of small eatities specifically applicable to proviclcn of cellular services. The closest
applicable definition _clerSBA rules is for te1ephoDe commUDicatiODS.compIIlies other than
radiotelephone (wireless) companies. The most reliable ICM'CO of iDformation reprdiDg the
number of·cellular service carriers nationwide ofwbich we are IlWIre appears to be the data
that we collect aDDUalIy in CODDICtion with the TRS. AccordiDa to our most reomt, ciIaa, 789
companies reported that they were ..... in tbeprcwision of coIIular 1Cl'Vices.3259 Although
it seems certain that some of til. carriers are DOt iDdepencIeady oWDed and operated, or have
more than 1,500 employees, we are uuable at this time to estimate with greater precilion the
number of cellular service carriers that would qualify as small business concems under SBA's
defiIlition. Consequently, we _mate that there Ire fewer tb8D 789 small entity cellular
service carriers that may be affected by the decisiODS and rules adopted in this Order.

J2S6 1Jl•

., United StIteS Depanmeat of Commerce. Bureau of tbe Ceaaua, 1992 c.u.s ofTrtIArporttldon,
Communictllion.r, and UtiUtia: EstDblishmlnl and Finn Siz.e. II Firm Size 1·123 (199S) (1992 CeILriLr).

JZSI 13 C.P.R. f 121.201, Standard IDdustrial C1aIIificltion (SIC) Code 4812.

mllld.
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operated, or have more than 1,500 employees, we are UDlble at this time to estimate with
greater precision the number of IXCs that would CIl*ify • small business concerns under
SBA's definition. Consequently, we estimate that 1bere are fewer than 97 small entity IXCs
that may be affected by the decisions IIId rules adopted in this Order.

1347. Competltlw At:It&JS l'rtniMrs. Neither die CommilSiem nor SBA bas developed
a definition of small entities specifically applicable to providers of competitive acceII .-vic:es
(CAPs). The closest applicable definition under SBA rules is for telephone communications
companies other 1hIm. radiotelephone (wireless> CODlpaies. The IIlOIt reliable source of
iDformItion repntiDa the DWDber of CAPs nadoawide of which we moe aware appears to be
the data that we coDect ."P111y in CODDeCtion with the TRS. Aoc:orcfiDg 10 01D' most recent
data,- 30 compallia reported 1bIt tJaeyrwere ..... in tM pmvision of competi1ive access
services.3254 Altbouah· it IIeIDI certain that some of tbeIe carriers are not independently
0.... and operated, or have more than 1,500 employees, we .. UDIble It this time to
estimate with .... PleciIioD the number of CAPs that would qualify as ...u business
concems under SBA's detiDitioa. CoDsequeatIy, we estimate tbIt there are fewer tban 30
small eatity CAPs that may be affected by the decisiODS amd ndea adopted in this Order.

1348. Operator Srfa ProvUarI. Neitber the Commiaion nor SBA has cleveloped a
definitiOD'of small -mti.-specifically applicable to providers of operator services. The
closest applicable defiDitiOil under SBA ndes is for telephone commUDications compIDies
other than radiotelephone (wireless) compaDies. The most reliable source of information
regarding the number of operator .w:e providers Datioawkte of which we are aware appears
to be the data that we collect l.DlIUIIJy in coDDOCtioa with the TRS. AccordiDg to our most
recent data, 29 compaDies reported 1bat they were eapged in the provision of opendOr
services.32" Althouah it IIIeIDS certain that some of these com,.. are not independently ­
owned and operated, or haw more than 1,500 ..,toyees, we are UDable at this time to
estimate with greater precision the Dumber of operator service providers d:Iat would qualify as
small business c:ioncems UDder SBA's definition. CoaIequently, we Smate that there are
fewer than 29 small entity opendOr service providers that may be affected by the decisions
and rules adopted in this Order.

1349. Pay Telephtme Operators. Neither the Commistion nor SBA has developed a
definition of small entities specifically applicable to pay telephone operators. The closest
applicable definition under SBA rules is for telephone communications companies other than
radiotelephone (wireless) companies. The most reliable source of information regarding the
number of pay telephone operators nationwide of which we are aware appears to be the data
that we collect annually in connection with the TRS. According toOUl most recent data, 197

3254 Id.

3ZJ5 Id.
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business telephone compmy other than a ndiotelepbeoe compaDy is oaeemployiDa fewer
than 1,500 penons.3251 All but 26 of the 2,321 non-l'IdicJtelepboM companies listed bythc
Census Bureau were reported to have fewer than 1,000 empIoyeea. Thus, even if all 26 of
those companies had more than 1,500 employees, there would still be 2,295 non­
radiotelephone companies that might qualify as small entities or small incumbent LEes.
Although it IeeID8 certain that some of thole CIIl'ien a'e not independently owned and
operated, we are UDable at this time to estimate with .... pftICisiOil the IlUIDber of wireIine
carriers and service providers tbBtwouldqualify • ..u buIiDISI CODOIIDI under SBA's
definition. ConsequemIy, we _mate that~ .., fewer tt. 2,29S small entity telephone
communications compmies other "than ndiotelephoae compIIlies that may be affected by the
decisions and rules·1dopted in this Order.

1345. Local Exchange Cilt'tVn. Neither 1he Ccnmi-on nor SBA bas developed a
definition of small providers of local excblDlc services (LECs). The closest applicable
detiDidon under 8BA rules is fot telephone commuaiclrdoDs c:ompIIIies otber thaa
radiotelephone ('WireI_) compmies. The !DOlt teliable IOUrCe of iDfomIItioa JeIII'diDI the
number ofLBCs "D8donwide of which we are &WIre ...... to be 1be d8ta tllatwe collect
ammaJ1y in comaection with the TeJeoommUDicatioDs lWayS«vice (TIS). AcconIiDa to our
most recent data, 1,347 companies reported that they were enppd iD the provision of local
exchange .-vices.32S2 AltbouP it IIeeIIIS certain dial lOme of" carriers are not
independeJltly owned and operated, or have men than 1,500 employees, we are UMble at this
time to estimate with grater precision the Dumber of LEes that·would qualify • IIDI1l
business CODCeI'IIS under 8BA's clefiDition. eo.ecp.ady, we estimate that there ue fewer
than 1,347 small incumbent LECs that maybe affected by the decisions and rules adopted in
this Order.

1346. J1ItelUChtmge CtJniers. Neither the ('.ommj-on nor SBA bas developed a
definition of small entities specifically applicable to proYidel'S of iJltarexchaDp services
(lXCs). The closest applicable definition under SBA rules is for telephone communicati.ous
companies other than radiotelephone (wireless) complDies. The most reliable source of
informatiOD regardiDg the number of !XCI nationwide of which ., are aware apJalS to be
the data that we collect 8DIlUI1ly in comaection with TRS. According to our most recent data,
97 companies reported that dtey were engaged in the provision of interexchanae services.S2S3

Although it seems certain that some of these carriers arC not independently owned and

3251 13 C.P.R. f 121.201. StaDdIrd IDduattial ClaIaificltioa (SIC) Code 4812.

S2S2 Federal Commuaicadoaa CoaImiIIioD. CCB. IDdutry AulyIiJ DiYiIion.T~ 1IIdIIItry
lWwnu: TRS Fund Worbhftt Data, Tbl. 21 (Average Total Te1ecomllUJDicalioDs Reveame Reponed by Clus
of Carrier) (Feb. 1996) (TRS Worbh,tt).

J2S3 14.
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number of small telepboae companies falling within both of those SIC eatep'ies. TheD, we
discuss the IlUDlber of small businesses within the two subcateaories, and attempt to refine
further those esti"'ates to correspond with the categories of telephone companies that are
commonly used under our rules.

1342. CoDsisteDt with our prior practice, we sball continue to exclude IID8ll
incumbent LBCs 1ioDt 1heclefiDition of a small entity for the purpoIe of this FRFA.
Nevertheless, as meation.ed.above, we iDclude IIIUI1l incumbent LECs in· our FRFA.
Accord:iBgIy, our use of the tenDS "SIDI1I entities" IIId "small businesses" does not encompass
"11D1ll incumbent LECs." We use the term "II1II11 incumbent LECs" to refer to any
incwnbent LECs that arguably might be defined by SBA as "1IDIll .,..... CODCeI'JJS."3241

1. TeJepbODe CODlp.... (SIC 481)

1343. TDtt.I/~ ofT.lqMone CtnIIptmia A./Iit:tM.. Many of_ decilious 8Dd
rules adopted herein may have a sipificam effect on a substaDtial number of the IIDI1I
telephone complllies ide:ntified bySBA. The United States Bureau of the Ccmus ("the
CeDIU8 Bureau") reports that, at the ead of 1992, there were 3.497 firms fJDIIIed in pro¥ictiDg
telephone services, as deftDed therein, for at least one year.»4I This number cootains a \Wiety
of different eat.epries of cmiers, including local exdwmp curl. interexct.p carriers,
competitive aeceIS providers, cellular carriers, mobile service carriers, operator .-vice
providers, pay telephoae operators, PCS providas, covered SMR providers, and reseJlers. It
seems certaiJl·dJat some of those 3,497 telephone service finDs may DOt qualify as small
entities or small incumbent LECs because they are DOt "iDdependeDtly oWDedand
operated."3249 For example, a pes·provider that is affiliated with an interexcbange carrier
having more than I,SOO employees would not meet the definition of a small business. It
seems reasonable to conclude, therefore, that fewer than 3,497 telephone .-vice firms are
small entity telephone service firms or small incumbent LECs that may be affected by this
Order.

1344. Wireline Carriers tmd Semee Prr1vitkn. SBA has developed a clefiDition of
SIIIIIIl entities for telephone communicatioDS companies odIer than I'Idiotelepbone (wireless)
compIDies. The Census Bureau reports that, there were 2,321 such telephone companies in
operation for at least ODe year at the end of 1992.32$0 According to SBA's definition, a small

D47 S« 13 C.F.R. § 121.210 (SIC 4813).

,. United States Department of ComI!M!l'tC, Bureau of the CcaIus, 1992 c.."" ofT1tJnlportlllion,
CorIrIruuriClllions. fJIId Utililia: &ltJbli.r1tmat GIld Fi"" Siz.~, It Firm Size 1-123 (1995) (1992 c..",,).

3M 15 U.S.C. § 632(a)(I).

mo 1992 Ceruu.s, supra, at Firm Size 1-123.
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such u small cable operators.

1340. We do not 8dopt SCBA's proposal to OIteblish abbreviated arbitration
procedmes.3242 Most commenters oppose I4opQon of federal rules to JOV8D state mediation
and lI'bitration proceedings, As set out in Seedon XIV.A, weCODClude thIt state commillions
are better positioned to develop rules for mediation and arbitration that support the objectives
of the 1996 Act. The rules we adopt in Section XIV.A apply only where the Commission
ISllIIDeS a state commiuion's responsibilities pursuIIlt to JeCtion 252(e)(S). States may
develop specific m08SUl'el that address the CODCa'Dl of small 0Dtities participatiDa in mediation
or arbitration, IS ...ested by SCBA. In addi1ion, ahhiouIh we do not specifically
incorporate SCBA's request that the Commjpioo dcwipate a "small CODJPIDy COI'ltIct penon
at incumbellt LECs ami state commissioas,"»43 we find tIuIt a refbu1 throupout the
D.eJotiation procell to desipate a repre8Cllltative with authority to.. bjndjDl
reprelentations 011·behalf of the pII'ty, and thereby eipiftantly deJay resolution of issues,
would constitute failure to negotiate in good faith. Therefore, we CODClude that the potential .
benefits of SCBA's proposal are achieved by our determiDation that the failure of an
incumbent LEC to dosipete a penon authOrized to bind his or her compIIly in neaotiations is
a violation of the good faith obliption of section 2S1.

e. DlICripdoa and EItbu... of tile NIHIl_ .f
s.an Eatitiel Affeeted by tIaII Report and Order

1341. For thepurpolCS of this Order, the RFAclefiDes a "small busiDels" to be the
same u a "small business concern" under the Small Business Act, IS U.S.C. § 632, unless the
Commission hu·developed ODe· or more definitions 1bat are appropriate to its activities.3244

Under the Small Business Act, a "small buJineIs coocem" is one that: (1) is iDdepeDdeatJy
owned and operated; (2) is not dominant in its field of operation; aDd (3) meets any additioaal
criteria established by the Small Business AdminiIntion (SBA).324s SBA bas c:IefiDed a small
business for Standard Industrial Clusitication (SIC) cafe.ories 4812 (RIdiotelephone
Communicatious) and 4813 (TelephoDe CommUDicatioDs, Except Radiotelephone) to be small
entities when they have fewer than 1,500 employees.S246 We first discuss geaerally the total

JJa SCBA RFA commems at 1-2.

DO SCBA RFA COI!IlIM!Dts at 2.

:DoN Su 5 U.S,C, 1601(3) (iDcorpol'lting by refcreDCe the defiDition of -small busiDeu coacemR in S
U.S.C. 1 632).

DU 15 U.S.C. 1632. Su, e.g., BTt1Wn TrtlIIspon TrudclotMl, 111&. v. SoMthmJ lVipm, 111&., 176 B.R. 82
(N.D. Ga. 1994).

sw 13 C.F.R. 1121.201.
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begin providing service. In addition, we believe section 251(f) and our rules provide states
with significant flexibility to "deal with the needs of individual companies in light of public
interest concems," as RquesteeI by the Idaho Commission. With reprd to the potential
burdens on small entities other than incumbent LECs, we believe our :rules permit states to
structure arbitration procedures, for example, in ways that minimiZl! filing or other burdens on
new entrants that are small entities.

1337. We also cn.p,e with SCBA's lSIertion that the IRFA WIS deficieDt becaulle it
did DOt identify small cable operators as entities that would be atJected by the propoaecl :rules.
The IRFA in the NPRM slates: "IDsofar IS the proposals in this Notice apply to
teJeeommuuieatioas carri_ other than incumbmt LECs (pDerI1Iy interachanp eaniers and'
new LEe en1rlnts), they DIllY have a significant impIct on a substantial number of small
entities.1l32J9 The pInIe "Dew LEe entrants" cle.ly~I small cable operators that
become providers of local exchange service. The NPRM even identifies cable operators IS

potential new entrIDts.3240

1338. We agree with SCBA's mpment that the Commission sbould identify certain
minimum standards to provide guidance on the'requinment that perties neaotiate in aood
faith.3241 As discussed in Section HI.B, we conclude that we should establish minimum
standards that will offer pIlties guidance in determining whether they are acting in good faith.
We believe that these minimum standards address SCBA's assertion that federal guidelines for
good faith negotiations may be particularly important for small entities because unreasonable
delays in negotiations could represent an entry barrier for small entities.,

1339. We also..with SCBA's recommendation that we should establilh
guidelines for the application of section 251(f) regarding exemptions, suspensions, aDd
modifications of our rules aovernina intercoDnection with rural carrien. As discussed in
section XD.B, we find that a rural incumbent LEe should not be able to obtain 8J1 exemption,
suspension, or modification of its obligatioDS under section 251 unless it offers evidence that
the application of those requi1'ements would be likely to cause injmy beyond the fiDancial
harm typically associated with efficient competitive entry. We are also persuaded by the
suggestion of SCBA and others that incumbent LECs should bear the burden of showing that
they should be exempt pursuant to section 251(t)(1) from national interconnection
requirements. We believe that this finding is consistent with the pro-competitivc aoaJs of the
1996 Act and our determination in Section XII that Congress did not intend to withhold from
consumers the benefits of local telephone competition that could be provided by small entities,

JUt NPRM para. 277.

3240 NPRM para. 6.

• 1 This good faith requirement is fOUDd in 47 U.S.C. t ~l(c)(l).
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public comments CODCeI'IIinI the impICt of our proposal OIl small entities in .,.. to the
NPRM, including comments filed cIirectIy in .,.. 10 the IREA,1m enabled us to pnpere
this FR.FA. Thus, we coDCIude·tbat dle IRFA wulUllioiendy ctemled to eaable ... to
comment meaninlft1lly OIl the.~ nates aDd, dmt, for us to prepere this FRFA. We
have been wortiDg with, and will CODtiDue to work with SBA, to ensure that both our IRFAs
and FRFAs fully meet the requirements of theRPA.

1335. SBA also objects to the NPRM's requirement that re8pODSeS to the IRFA be
filed.under a BeJM*atlIDCI ditdact beediDl, and JIfGPOIIItbat 'M intepate RFA eamments
into the body of geaenI ee.w-llitsOll a rule.32M AImoItsiDce the adopd.OIl of tbe RFA, we
have requested tbat IRFA eor8IIIIDtS be IUbmittId __ a ........ ctiIIinet ltedjaa.ms

Neither the RFA DOl' SRA's nates prelCribe the .... in wbicb COIPWIltI may be submitted
in response to an IRFA32M and, in such circumst8Drft, it is well estabIiJbed that·..
Idministrative apncy can structul'e its proc«dinp in any manner that it concludes will enable
.it to tUIfiIl its statutory duties.m'7 Baed on our pill pIIICtice, we fiDd that IepII'Idon of
commeau responsive to the IRFA facilitates our ,..,..aon ofa compuIIory ........"of
such comments and OlD' IapOIIIes to them, u requiftd by the RF.A. Comment.s OIl the impact
ofour ptOpOIed rules OIl ...u eadtiea have ·.... ilteplted· iDto eur ·lDIIysis ad
CODSidenItion of the fiD8I nalea. We, 1berefoJe, MjeetSBA's ........ that we improperly
required commenters to include their comments 08 the IRFA in a IeJB'afe section.

1336. We also reject SBA's usertiontbat none ofdJealtem8tives in the NPRM is
designed to minimize the impact of the p1'Op08eCl rules on small businesses. For example, we
p1'Op08eCl that incumbent LECsbe required to off. competitors access to unbundled local
loop, switcbittl, and traIpOrt facilities.ma 1"heIe JIft'POIIII permit potential competitors to
enter the market byrelyiq, in pert or entirely, OIl the iDcumbent LEe's facilities. Reduced
economic entry barriers a'e desipeel to provide reuoDable oppoatunities for new entraDts,
particularly small entities, to enter the market by minimizing the initial investment needed to

mJ SBA RFA COJDmc!DII; Rural Tel. Coalition tepIy II 38-41; IdIbo Commigiop CQIDIDCmtI II IS; SCBA
RFA comanll; CompTel reply II 4S-46.

m4 SBA RFA comments at 2.

ms Su, e.,., Inquiry into 1M~ oflUgu1IIlory Polley ill Jl4tud to DiNCt BrotItlctI.tt Stltalita,
Notice of Proposed Policy Statement IIId RuJemakina, 86 F.C.C.2d 719, "S (1981).

m6 See S U.S.C. f 603 (lRFA requiIemeuII).

m7 See Vmnonr Yank« NIIdMu Power Corp. lI. NtIIIIrrJl1tMt1tut:G lNfMH CoImdl, Inc., 43S U.S. S19,
524-2S (1978), citing FCC v. SdII'aber, 381 U.S. 279, 290 (l96S) IDd FCC v. PottIlIille BrtNIdt:tuti", Co., 309
U.S. 134, 138 (1940).

ma NPRM paras. 94-97.
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de8criptiOllofthe PJV.iected reporting, rocordkeepina, aDd other compIiaDce requirements of
the proposed rules, iacludiDj an estima1e of the c1allel of small entities that will be subject to
the requirement and the professioDal skills DeC...-y to JRP8N such.reports or ~;J226 and
(2) describe sipificant alternatives that minimj. the lipjficant economic impact of the
proposal on small entities, including exemption from coverage of the JUle.3227 SBA I1so
ISSel'tS that none of the alternatives in the NPRM is desiped to minimim the impact of the
proposed JUles on~ businesses.

1332. The Idaho C-ommillion .... that the CommillioD's rules will be devisecl for
IItpcarriers andtherefOreWiU be Ildefacto buNeuome" to IdMo's iDcuaabent LEes aDd
prob8bly to potemiaI DeW eatI8D1S, which may hellDlll c:ompIDies•.J22I Tberefote, Idaho
req-.ts that state conmriuiom be permitted flexibility to address the .impeets of our rules on
smaller incumbent LEes.

1333. The smau Cable Business AaociItion (SCBA) conteDds that the O"Dmiaion's
IRFA is inadequate becau. it does DOt state that IIDIII cable companies are IIDODI the small
eDtities affected by the proposed rules.3229 In its 4WDIMDts on the lRFA, SCBA refers to its
proposal that the Commission establish tile· followiDlDltionalllaDdards for small cable
companies: (I) the defiDition of "load fIith" JlelC)tiatien; (2) the deveJopment of las
burdensome arbitration proceclures for intercoDDlctioa aud resale; (3) the etesipation of a
small company contact person at incumbent LEes and state commissions; and (4) the
application of section 251(f) of the 1996 Act.:mo

1334. DIscuuion. We cfisIaree with SBA'•.1I1C11IMIlt of our IRFA. Although the
IRFA referred only •...uy to the reporting IDd rocordkeepina reqWrements impoBed on
incumbent LECs, our Federal Register DOtice Jet forth in detail the .eneral reporting IDd
reeonIkeeping requirements II part of oW' Paperwork lUduction Act statement.3231 The IRFA
also ·lOugbt .comment aD the many alternatives diIcuBd in the body of the NPRM, iDcluding
the statutory exemption for certain rural telephone companies.3232 The numerous general

m6 SBA RFA commems at 5-6, citing 5 U.S.C. f 603(b)(4).

SZI7 SBA RFA eommems at 7-8, citing 5 U.S.C. f 603(c).

ma Idaho Commiuioa .CCJIIUIM!IUI at 15.

mt SCBA RFA CODUDeDts at 1.

mo ld. at 1-2.

3231 NPRM, at para. 283 (rei. Apr. 19, 1996), IlI1ft1NI1'ized at 61 Fed. Reg. 18311, 18312 (Apr. 25, 1996).

3232 47 U.S.C. § 251(t).
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