
interconnection or access to unbundled network elements at a particular point upon a request
by a telecommunications carrier.

(b) Technically feasible methods of obtaining interconnection or access to unbundled
network elements include, but are not limited to:

(1) physical collocation and virtual.coll~tion at the premises of an incumbent
LEe; and

(2) meet point interconnection arrangements..

(c) A previously successful method of obtaining interconnection or access to unbundled
network elements at a particular premises or point on an incumbent LEe's network is
substantial evidence that such method is technically feasible in the case of substantially similar
network premises or points.

(d) An incumbent LEe that denies a teqUeSt for a particular method of obtaining
interconnection or access to unbundled network elements on the incumbent LEe's netWork
.must prove to the·state commission that the requested method of obtaining interconnection or
access to unbundled network elements at that point is not technically feasible.

(e) An incumbent LEe sball DOt be required to provide for physical collocation of
equipment necessary for intercoJmection or acCess to·unbuDd1ed DetWork elements at the
incumbent LEe's premises if it demonstrates to the state commiuion that physical collocation
is not practical for technical reasons or because of space limitations. In such cases, the
incumbent LEe shall be required to provide virtua1 collocation, except at points where the
incumbent LEe proves to the state commission that virtual colloc:ation is not technically
feasible. If virtual collocation is DOt ttdmically feasJDle, the iDcumbent LBC sball provide
other methods of interconnection and access to unbuDd1ed network elements to the extent
technically feasible.

(0 An incumbent LEe sball submit to the state commission detailed floor plans or
diagrams of any premises where the incumbent LEe claims that physical collocation is not
practical because of space limitations.

<a> All incumbent LEe that is classified u a Class A COJDPIDY under I 32.11 of this
chapter and tbat is DOt a NatioDaI Excbqe Carrier Asaociation iDtentate.~ participant as
provided in part 69, subpart G, aball CODtiJIJe to provide expanded intereonnection service
pursuant to interstate tariff in accordance with II 64.1401, 64.1402, 69.121 of this chapter,
and the CommiS$ion's other requirements.

151.323 Standards for pbysic:al collocation ad virtual collocation.

__ ..- (a) An incumbent LEe sba11 provide physical collocation aDd virtual collocation to
requesting telecommunications carriers.
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(b) An incumbent LEC shall pemtit the collocation of any type of equipment used for
interconnection or access to unbundled network elements. Whenever an incumbent LEC
objects to collocation of equipment by a requesting telecommunications carrier for purposes
within the scope of section 251(c)(6) of the Act. the incumbent LEe must prove to the state
commission that the equipment will not be actually used by the teleconullunicatioDs carrier for
the purpose of obtaining interconnection or access to unbundled network elements. Equipment
used for interconnection and access to unbundled network elements includes, but is not limited
to:

(1) transmission equipment including. but not limited to, optical terminating
equipment and multiplexen; and

(2) equiplneDt beiDa collocated to terminate buic transmission facilities
pursuant to §§ 64.1401 and 64.1402 of this chapter as of August 1, 1996.

(c) Nothing in this section requires an iDcumbeDt LEe to permit collocation of
switehina equipment or equipment used to provide enhanced services.

(d) When an incumbent LEe provides physical collocation. virtual collocation, or
both, the incumbent LEe shall:

(1) provide· an iDterconnectionpoiDt or points, physically accessible by both the
incumbent LEe aDd the collocating telecommunications carrier, at -hich the fiber optic cable
carrym, an~'s circuits can enter the incumbent LEe's premises, provided that
the incumbent LEe sha11 desipate interconDection 'pam as close as reasonably possible to its
premises;

(2) provide at least two such~on points at each'incumbent LEe
premises at which there are at least two entry points for the iDcumbentLEC's cable facilities,
and at which space is available for new facilities in at l~ two of those entry points;

(3) permit interconnection of copper or coaxial cable if such intercmmection is
ftrSt approved by the state commission; and

(4) permit physical collocation of microwave transmission facilities except
where such collocation is DOt practical for teclmical reasons or because of space limitations. in
which case virtual collocation'of such facilities is required wbere technically feasible.

(e) When providiDa virtual collocation, an incumbent LEC shall, at a minimum,
install, maintain, and repair collocated equipmeDt idcndfied in paraJraph (b) of this section
within the same time periods and with failure rates tbat are DO greater than those that apply to
the performance of similar fuDctions for comparable equipment of the incumbent LEe itself.

(f) An iDcumbem LEe shall allocate space for the collocation of the equipment
identified in paragraph (b) of this section in accordance with the following requirements:

(1) an incumbent LEe shall mate space available within or on its premises to
requestiDB telecommunications carriers on a first-come, fU'St-served basis, provided, however,
that the incumbent LEe shall not be required to lease or construct additional space to provide
for physical collocation when existing space bas been exhausted;
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(2) to the extent possible, an incumbent LEe sball make contiguous space
available to requesting telecommunications carriers that seek to expand their existing
collocation space;

(3) when planning renovations of existing facilities or constructing or leasing
new facilities, an incumbent LEC shall take into account projected demand for collocation of
equipment;

(4) an incumbent LEC may retain a limited amount of floor space for its own
specific future uses, provided, however, that the incumbent LEC may not reserve space for
future use on terms more favorable than those that apply to other telecommunications camers
seeking to reserve collocation space for their own future use;
. (5) an iDcwnbeDt LEe shall relinquish aDy space beld for future use before

denying a request for virtual collocation on the grouJ'IdI of space limitations, unless the
incumbent LEe proves to the state commission that virtual collocation at that point is not
technically feasible; and

(6) an incumbeDt LEe may impose reasonable restrictions on the warehousing
of unused space by collocadng telecommunications CII1ielI, provicled, however, that the
incumbent LEe shall not set maximum space limitations applicable to such carriers unless the
incumbent LEe proves to the state commission that space constraints make such restrictions
necessary.

(g) An incumbent LEe shall permit coDocarin. telecommUDicadons carriers to
collocate equipment and connect such equipment to unbundled network transmission elements
ob~ined from the incumbent LEe, and shall not require such telecommunications carriers to
bring their own transmission facilities to the incumbent LEe's premises in which they seek to
collocate equipment.

(b) An incumbent LEe shall permit aco~ te1ecoJmnunicatio carrier to
interconriect its network with that of another coUca';. teJecmmwDications carrier at 1he
incumbent LEe's premises and to COIIDeCt its coDoe'" equipIDeDt to the collocated equipment
of another telecommunications carrier within the same premises provided that the collocated
equipment is also used for iDterconDection with tbe iDcumbeDt LEe or for access to the
incumbent LEe's unbuadled DetWork e1emeDts.

(1) An iDcuIIIMat LEe shall provide die CODDICtion between the equipment in
the collocated spaces of two or more telecommunic:atioa carriers, mess die iDcumbeDt LBC
permits one or more of the collocariDl parties to provide this connection for themselves; and

(2) An iDcumbeat LEe is not requiftd to permitcollocatiDl telecommuDications
carriers to place their own coDoectinc traDSJDissioD flcilities within the incumbent LBC's
premises outside of the actual physical collocation space.

(i) An incumbent LEe may require reasonable security arranaements to separate a
collocating telecommunications carrier's space from the incumbent LEe's facilities.

(j) An incumbent LEe shall permit a coDocatina telecommunicatioDS carrier to
subcontract the construction of physical collocation arrangements with contractors approved by
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the incumbent LEe, provided, however, that the incumbent LEe sba1l not unreasonably
withhold approval of contractors. Approval by an iDcumbent LEC shall be based on the same
criteria it uses in approving contractors for its own purposes.

Subpart E - Exemptions, Suspensions, and MocIfftcations of Requirements of Section
251 of the Act.

...
I

§ 51.401 State authority.

A state commission sball determiDe wbetber a telepbo8e company is entitled, pursuant to
section 251(t) of the .Act, to exemption from, or suspeosion or modification of, tile
requirements of section 251 of the Act. Such determiDations shall be made on a case-by-case .
basis.

§ 51.403 Carriers en...- lor suspenllon 01'~ UDder section 251(1)(2)
oItbe Act.

A LEC is not eligible for a suspension or modification of the requirements of section 251(b)
or section 25l(c) of the Act pursuant to section 251(t)(2) of the Act if such LEC, at the
holding company level, has two percent or more of the subscn"ber lines installed in the
aggregate nationwide.

151.405 Burden 01 prool.

(a) Upon receipt of a bona fide request for intercoDDection, services, or access to
unbundled network e1emeDls, • rural te1ephcme company must prove to the state commission
that the rural telephone company should be entitled, pursuant to section 251(f)(1) of the Act,
to continued exemption from the n:quirements of section 251(c) of the Act.

(b) A LEe with fewer than two percent of the Dation's subIcriber liDes installed in the
aggregate nationwide must prove to the state cornmiMionJ pursuant to section 251(f)(2) of the
Act, that it is entitled to a suspension or modification of tile application of a requirement or
requirements of section 251(b) or 251(c) of the Act.

(c) In order to justifycontimJed ex=ptioD UDder section 251(f)(1) of tile Act once a
bona fide request has been made, an iDcumbent LEe must offer evideace that the application
of the requirements of section 251(c) of the Act would be likely to cause UDdue economic
burden beyond tile economic burden that is typically associated with effICient competitive
entry.

(d) In order to justify a suspension or modification under section 25l(t)(2) of tile Act,
a LEC must offer evideuce that the application of section 251(b) or section 251(c) of the Act
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would be likely to cause undue economic burden beyond the economic burden that is typically
associated with efficient competitive entry.

Subpart F - Pridnaof Elements.

§ 51.501 Scope.

(a) The tules in this subpart apply to the priciDg of network elements, interconnection,
and methods of obtaining access to unbundled elemeDlS, including physical collocation and
virtual collocation.

(b) As used in this subpart, tile term tlelemaDt tl iDctudes network elements,
interconnection, and methods of obtaining intel'CODMCtion aDd access to unbuDdled elements.

§ 51.503 General PridD& standard.

(a) An iDcumbeDt LBC shall offer elemeDII to reqvestina telecommunications carriers
at rates, terms, and conditions that are just, reasoMble, and IlODdiscrimiDatory.

(b) -An incumbent LBC's rates for each eIemeat it offers shall comply with the rate
structure tules set fonh in II Sl.S07 and Sl.S09 of this part, and shall be established, at the
election of the state commission-

(1) pursuaDt to the forward-looking economic cost-bued priciDg methodology
set forth in I§ Sl.SOS aDd S1.S11 of this part; or

(2) consistent with the proxy ceilings and ranges set forth in § S1.S13 of this
part.

(c) The rates that aD iDcumbeDt LBC us••• for elemeD&s shall not vary on the basis
of the class of customers served by the mquestiDa CII'l"ier, or on the type of services that the
requesting carrier purchasq such elements uses them to provide.

§ 51.505

<a) In unmd. Tbe forward-looking ec:oDOIDic cost of an element equals the sum of:
(1) the total element lOBI-run incIemeDtaI cost of the element, as described in

paragraph (b); and
(2) a reascmablealloc:ation of forward-looking common costs, as described in

paragraph (c).

(b) Total clement long-run incremental C4t(. The total element lona-run iDcremeDtal
cost of an element is the forward-looking cost over the long run of the total quantity of the
facilities aDd functions that are direcdy attributable to, or reasonably identifiable as
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incremental to, such element, calculated taking as a given the incumbent LEe's provision of
other elements.

(1) m!icienr Mtwork confjruration. The total clement long-run incremental
cost of an element should be measured based on the use of the most effteient
telecommunications technology currently available and the lowest cost netWork configuration,
given the existing location of the incumbent LEC's wire centeno

(2) Forwartl-loqkjn, colt q[ cgpiUII. The forward-looking COlt of capital sball
be used in calculating the total element long-run incremental cost of an clement.

(3) Qtlncitltlqn mtet The depreciati01lrates used in calculating forward­
looking economic costs of elements sball be economic depreciation rates.

(c) Rcas01lfJbIC qllOCRtjon Of forwqrtl-lookinr common co.stS.

(1) F~I cqmmDII """. Fonvard-looldDa common COlIS are
economic costs efficiently iDcumd in provicI:iDg a Jl'OUP of elemeDts or services (which may
include all elements or services provided by the incumbent LEe) that cannot be attributed
directly to individual elements or services.

(2) RcfllOngbkqllgcqtion.
(A) 'I1Ie sum of a reuouable al1ocIIion of fonvard-lookiDa common

costs and the total e1emeDl ~run iDcremeIal cost of u element sIIall DOt exceed the stand­
alone costs associated with the element. In this CODtext, staDd-alone costs are the total
forward-looking costs, iDcladiDJ corporate costs, that would be incumd to produce a given
element if that clement were provided by an efficient firm that produced notbing but the given
element.

(B) Tbe IU8l of the allocadon of forward-loooDi common~ for all
elements and services shall equal the total forward-1ooItiDI common COIta,' exclusive of retail
costs, attributable to operatiaJ !be iDcumbent LEe's total network, so as to provide all the
elements and services offered.

(d) FtlCtm fir« me ftC k CDIIIdIrItl. The foUowiDl factors sball not be considered
in a calculation of the forwud-1ootiDa tcODODlic COlt of an eIemeat:

(1) Em1W4cd cMI. ·J;nbedded COItS_ the costs that die incumbent LEe
incurred in the past and that are recorded in the iDcumbent LEe's books of accounts.

(2) Rpail coltS. Retail costs include die COltS of 1DIlbtiDI, billiDg, coUection,
and other costs associated with offering retail telecommuDicatioDs services to subscriben who
are not telecommunicatioDs c:arria's, cIeIcriIMtd ill f 51.609 of dDs put.

(3) QRppmmitY C!I'l#I. 0pp0rQmity COItI iDclude the revenues that the
incumbent LEe would have received for the sale of telecommunications services, in the
absence of competition frOm teJecommuoicadoJll carrier tbat pulCbue elements.

(4) Rmnw,r to wMt4izc or"". wyic«1. Revenues to subsidize other lCI'Vices
include revenues associated with elements or telecommunications service offerings other than
the element for which a rate is beina established.

(c) Cost studY rrat""",,,,. An incumbent LE.C must prove to the state commiaion
that the rates for each element it offen do not exceed the forward-looking economic cost per
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unit of providing the element, using a cost study that complies with the methodology set forth
in this section and § 51.511 of this part.

(1) A state commission may set a rate outside the proxy ranges or above the
proxy ceilings described in § 51.513 of this part only if tbat commission has given full and
fair effect to the economic cost based pricing methodology described in this section and
§ 51.511 of this pan in a state proceeding that meets the requirements of paraJrlph (e)(2) of
this section.

(2) Any state proceeding coDdueted pursuant to this section shall provide notice
and an opportunity for comment to affected parties and sball result in the creation of a written
factual record that is suftlcient for purposes of review. 'l'he record of any state proceeding in
which a state commission considers a cost study for purposes of establishing rates under this
section shall include any such cost study.

§ 51.507 General rate structure standard.

(a) Element rates sbaII be structured consistently with the manner in which the costs of
providing the elements are incurred.

(b) The costs of dedicated facilities shall be recovered through flat-rated charges.

(c) The costs of sbared facilities shall be RCOvered in a 1DIDIIef that effICiently
apportions costs among users. Costs of shared facilities may be apportioned either through
usage-sensitive charges or capacity-based flat-rated charges, if the state commission fmds that
such rates reasonably reflect the costs imposed by the VIrious users.

(d) Recurring costs sball be recovered throuP recu.rriDI charaes, unless an incumbent
LEe proves to a state commission that such recurriDa costs are de minimis. Recurring costs
shall be considered de minimis when the costs of administering the recurring charge would be
excessive in relation to the amount of the recurring costs.

(e) State commiAions may, where reasonable, require incumbent LEes to recover
nonrecurring costs through recurring charles over • I'OIIODIble period of time. Nonrecuning
charges shall be allocated effICiently among requesting telecommunications camers, and shall
not permit an incumbent LEe to recover more than the total forward-looking economic cost of
providing the applicable element.

(f) State commiuions shall establish diffemtt rat.cs for elements in at least three
defined geographic areas within the state to reflect geopaphic cost differences.

(1) To establish geographically-deaveraled rates, state commissions may use
existing density-related zone pricing plans described in § 69.123 of this chapter, or other such
cost-related zone plans established pursuant to state law.

(2) In states DOt using such existing plans, state commissions must create a
minimum of three cost-related rate 10nes.
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§ 51.509 Rate structure standards for specIlk elements.

.,

In addition to the general JUles set forth in § 51.507 of this part, rates for specific
elements sball comply with the following rate stnlCture roles.

<a> Local loops. Loop costs sball be recovered tbrough flat-rated charges.

(b) Locqlswit,hig. Local switching costssball be recovered tbrough a combination
of a flat"rated charge for liDe ports and one or more flat-rated or per-minute usage charges for
the switching matrix and for tnmk pons.

(c) Dedicated transmission links. Dedicated transmission link costs shall be recovered
through flat-rated charges.

(d) Shared rrqn.smi,r.sion fqciUties bGw«n 14lIdcm .tWit,hel qnd end qtftcCI. The costs
of shared ttansmission facilities between taDdemawitcbes· aud eDd offices may be recovered
through usage-sensitive charges, or in another manner consistent with the manner that the
incumbent LEe incurs those costs.

(e) Tandem switch"". Tandem switchina costs may be recovered throuJh usage­
sensitive charges, or in another manner consistent with the matmet' that the incumbent LEe
incurs those costs.

(f) S~D41inz tJn4 ctJ1I-rrlattd d«gbg.t, cyjM. Sipalq aud caIl-JeJated database
service costs shall be usage-sensitive, based on either the number of queries or the number of
messages, with the exception of the dedicated cift:uits known IS sipllling links, the cost of
which shall be recovered through flat-tated charges.

(g) CollocatioD. Collocation costs shall be recovered conaistent with tbe rate structure
policies established in the Expanded InterconnectioD proceeding, CC Docket No. 91-141.

151.511 Forward-1ookIna economic cost per UDit.

<a) The forward-looJdna economic cost per unit of an e1emeDt equals tbe forward­
looking economic cost of the element, as defmed in § 51.50S of tbis part, divided by a
reasonable projection of the sum of the total number of units of the element that the incumbent
LEe is likely to provide to requesting telecommun1catioDS carriers aDd the total number of
units of the element that the incumbent LEe is libly to use in offering its own services,
during a reasonable measuring period.

(b) <I) With respect to elements that an incumbent LEe offers on a flat-rate buis,
the number of units is defmed as the discJete number of elements (e.g., local loops or local
switch pons) that the incumbent LEe uses or provides.
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(2) With respect to elements that an incumbent LEe offers on a usage-sensitive
basis, the number of units is defined as the unit of measurement of the usage (e.g., minutes of
use or call-related database queries) of the element.

§ 51.513 Proxies for forward-1ooIdq economic cost.

(a) A state commission may determine that the cost information available to it with
respect to one or more elements does DOt support the adoption of a rate or rates that are
consistent with the requirements set forth in I§ S1.S0S and Sl.Sll of this part. In that event,
the state commission may establish a rate for an element that is comment with the proxies
specified in this section, provided that:

(1) any rate established tbrough use of such proxies shall be superseded ooce
the state commission bas completed review of a cost study that complies with the forward­
looking economic cost based pricing D*hocIology described in II S1.S0S and S1.S11 of this
part, and bas concluded that such stUdy is a reasonable basis for esaablishing element rates;
and

; (2) the state commission sets forth in writing a reasonable basis for its selection
of a Particular rate for the element.

(b) ThecoDStraints on proxy-bued rates described in this section apply on a
geographically averaged basis. For purposes of determiniDg whetbel' geographically
deaveraged rates for elements comply with the provisions of this section. a I~phically
averaged proxy-based rate shall be computed based on the wei.htecl average of the actual,
geographically deaveraged rates that apply in separate geographic areas in a state.

(c) Proxies for mecitic cltmlnls.

(1) LocqllOQRs. For each state listed below, the proxy-based moDthly°rate for
unbundled local loops, on a statewide weighted average basis, sball be DO areater than the
figures listed in the table below. (The Commission has DOt established a default proxy ceiling
for loop rates in Alaska).
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TABLE A

State Proxy Ceiling State Proxy CeiIiDI

Alabama $17.2S Nebraska $18.0S
Arizona $12.8S Nevada $18.9S
Arkamas $21.18 New Hampshire $16.00
California $11.10 New Jersey $12.47
Colorado $14.97 New Mexico $18.66
Connecticut $13.23 New York $11.7S
Delaware $13.24 North CaroliDa $16.71
District of Columbia $10.81 . North Dakota $25.36
Florida $13.68 Ohio $IS.73
Georgia $16.09 Oklahoma $17.63
Hawaii $IS.27 ·OreIon $IS.44
Idaho $20.16 PeDDsylvania $12.30
Illinois $13.12 Puerto Rico $12.47
Indiana $13.29 Rhode Island $11.48
Iowa $IS.94 South Carolina $17.07
Kansas $19.85 Soud1 Dakota $25.33
Kentucky $16.70 T......, $17.41
Louisiana $16.98 Texas $15.49
Maine $18.69 Utah $15.12
Maryland $13.36 Vermont $20.13
Massachusetts $9.83 Viqinia $14.13
Michigan $IS.27 WuhiDltoD .$13.37
Minnesota $14.81 West Virginia $19.15
Mississippi $21.97 WiIcoDsin $IS.94
Missouri $18.32 WyomiDa $25.11
Montana $25.18

(2) Locql swjtchin,. The bleDded proxy-based rate for un.buDd1ed local
SWitching shall be DO greater tban 0.4 cents ($0.004) per milMlte, and no less than 0.2 cents
($0.002) per minute, except tbat, where a state commi-ion bu, before August 8, 1996,
established a rate less than or equal to O.S cents ($O.OOS) per mimte, that rate may be retained .
pending completion of a forward-looJdDa economic COlt study. The blended rate for unbundled
local switching shall be calculated u the sum of the following:

(A) tile applicable flat-rated chaqes for sube1emeDts associated with
unbundled local switching, such u line ports, divided by the projected average minutes of use
per flat-rated subelement; and

(B) the applicable usage-sensitive charges for subelements associated
with unbundled local switching, such as switching aDd trunk pons. A weighted average of
such charges shall be used in appropriate circumstances, such u when peak and off-peak
charges are used~
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(3) DMlicatltll1rJlrSmj,s.sion links. The proxy-based rates for dedicated ,
transmission links sball be no greater than the incumbent LEe's tariffed interstate charles for
comparable entrance facilities or direct-trunked transpott offerings, as described in I§ 69.110
and 69.112 of this chapter.

(4) ShtIrW Il'IIIUJIj.gjon ftdUtia .... ,qnrtc" Me"" ami end gf/iCl',
The proxy-based rates for sbared transmission facilities between taDdem switches aad eud
offices shall be no greater than the weighted per-mim'te equivalent of DS1 aDd DS3 interoffice
dedicated transmission liDt rates tbat refJects the reladve JallDber of DSI and DS3 circuits
used in the tandem to cmdoffice links (or a su.rropte bued on the proportion of copper and
fiber facilities in the interoffice uetwork), calculated .... a loaclq factor of 9,000 minutes
per month per voice-grade circuit, as delcribed in f 69.112 of this chapter.

(5) Tandem switehinl. The proxy-based rate for tandem switching shall be no
greater than O.IS cents ($O.OOIS) per minute of use.

(6) CoIltJcatjtm.· To tbe exteDt that tbe iDcumbent LEe offen a coaprable
form of collocation in itI iDteJltIte expanded~ tariffs, as described in
§§ 64.1401 and 69.121 of this cbIpaer, the proxy .... 1ItIS for collocation sbal1 be no
greater than the effective· rates for equivaleDt·eenicIs ia the intentate expmIed inter­
connection tariff. To the extent that the incumbent LEC does not· offer a comparable form of
collocation in its interstate expanded ~DDeCtion tariffs, a stale commission may, in its
discretion, establish a proxy..bued rate, provided that the state eemmiuion sets forth in
writing a reasonable basis for coucluding that its rate would approximate the result of a
forward-looking economic cost study, as described in f SI.5OS of this part. .

(7) SilMliv, qJlZ-rrltJt. 4ftbqr, ,.,"""""""1. To the exteDt that the
incumbent LEe has establisbed rata for offerinp comparable to otber elements in its
interstate access tariffs, aDd bas providecl cost support for those rata puauaat to § 61.49(h) of
this chapter, the proxy-based rates for those elements sball be DO greater than the effective
rates for equivalent services in the interstate ICCeSS tariffs. In other cases, the proxy-based
rate shall be no greater than a rate based on direct costs plus a reasonable allocation of
overhead loadings, pursuant to § 61.49(h) of this chapter.

151.515 AppUcatiOD of access c:haqes.

(a> Neither the intentate ICCeSI charps deIcribecI in Put 69 DOl' comparable intrastate
access charges shall be assessed by an incumbent LEe on purcbasers of elements that offer
telephone exchange or exchange access serviQes.

(b) NotwitbstaudiDi II S1.SOS, Sl.Sl1, aDd Sl.S13(d)(2) of this part and paraaraph
(a) of this section, an iDcumbent LEe may asaess upon tdeoommm'ications carriers that
purchase unbundled local switching elements, as descn"bed in I S1.319(c)(l) of this part, for
interstate minutes of use traversing such unbundled local'switching elements, the carrier
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conunon line charge described in § 69.105 of this chapter, and·. charle equal to 75% of the
interconnection cMrge described in § 69.124 of this chapter, OII1y until the earliest of the
following, and not thereafter:

(1) June 30, 1997;
(2) the l~tcr of the effective date of a fmal Commission decision inCC Docket

No. 96-45, 'M,mI...,I«", BHtrI on llIJi1rrMl $mice. or die effective date of a fmal
Commisston decision in • proceediftg to consider reform of the interstate access charges
descn'bed in part 69; or

(3) with respect to. Bell operatma company ordy, the date on which that
company is authorized to offer in-region·inlerLATA serviCe in. state pursuant to section 271
of the Act. The end date for Bell operadna compIDies that are authorized to offer iDterLATA
service shall apply only to the recovery of access cbarps in thole states in which the Bell
operating company is authorized to offer such service.

.(c) Notwithstanding II 51.505, 51.511, IDd 51.S13(d)(2) of ddJ part and parqraph
(a) of this section, an incumbent LEe may assess upon, telecommunications caniers that
purchase unbuDdJed local switc.hiDa*Jements, as .deaIIed iD I S1.319(cXl) of this part, for
intrastate toll mumtes of.. traversiDa such unbuDdled local switchq elements, intrastate .
access charges comparable to dlose Jilted in IJII'III'IPb (b) aDd lIlY explicit iDttastate universal
service mechanism based on access charges, OIIIy UDtiI die earliest of the foUowina, IDd not
thereafter:

(1) J1UIe 30, 1997;
(2) the eff**ve date of a state COIIIIDisIion decision that an iDcumbent LEe

may not assess StIch cbarps; or
(3) with respect to a BeD operatial COIIIpIDy only, the date on which that

company is authorized to offer in-reaioninterLATA service in the state pursuant to section
271.oftbe.Act. The ad de for BeD opetItiDg ....... tbat are authorized to offer
interLATA service sball'apPIy only to the IICOvery of access c:harIes in those states in which
the Bell operating COIllpIDy is authorized to offer such service.

Subpart G - Resale.

151.601 Scope of resale rules.

The provisions of this subpart lovern the terms IDd conditions under which LECs offer
telecommunieatioDs services to~DI telecomnwDicatioDs carrien for resale.

151.603 Resale obllptlOD of~ local esdl-ae earrlen.

<a) A LBC shall make its telecommUDicatioDl .mces a\'aiIabIe for resale to
requesting telecommunications carriers on terms aDd conditions that are reasonable aDd n0n­
discriminatory.
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(b) A LEC must provide services to requestiDg telecommunications camers for resale
that are· equal in quality, subject to the same conditions, and provided within the same
provisioning time intervals that the LEC provides these services to others, including end users.

§ 51.605 Additioul ObliptiODS of incumbellt local excbule carriers.

<a) An incumbent LEe sbaU offer to any requestiDa telecommunications carrier any
telecommunications service that the inCumbent LEe offers on a. retail basis to subscribers that
are not telecommunications camers for resale at wholesale rates that are at the election of the
state commission-

(1) consistent with the avoided cost methodology described in II 51.607 aDd
51.609 of this part; or

(2) interim. wholesale rates, pursuant to I 51.611 of this part,

(b) Except as provided in I 51.613 of this part, an iDcuIIlbent LEe sba1l not impose
restrictions on the resale by a requesting carrier of teJecommunications services offered by the
incumbent LEC. -

§ 51.607 Wholesale pridn& staDdard.

(a) The wbolesale rate that an iDcumbeDtLBC may cbarp tor a telec('lNDllDica.tions
service provided for resale to other telecommunicatious carrien sbal1 equal the incumbent
~'s existiDa retail rate for the telecommunications service, less avoided retail costs, as
described in.§ 51.609 of this pan.

(b) For purposes of this subpart, e~haDge access s«vices, as defiDld in section 3 of
the Act, shall not be considered to be telecommunications services that incumbent LEes must
make available for resale at wholesale rates to recpwting telecommunications carriers.

§ 51.609 DeterminatJoa of avoided retaD costs.

<a) Except as provided in I 51.611 of this part, the amount· of avoided retail costs
shall be determined on the basis of a cost study that complies with the requirements of this
section.

(b) Avoided retail costs shall be those costs that reuoDibly can be avoided when an
incumbent LEC provides a telecommunications service for resale at wholesale rates to a
requesting carrier.

(c) For iDcumbeDt LEes that are desiptted as Class A companies under I 32.11 of
this chapter, except as provided in paragraph (d), avoided retail costs sball:

(1) include, as direct costs, the costs recorded in USOA accounts 6611 (product
management), 6612 (sales), 6613 (product advertising), 6621 (call completion services), 6622
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(number services), and 6623 (customer services) (§§ 32.6611, 32.6612, 32.6613, 32.6621,
32.6622, and 32.6623);

(2) include, as indirect costs, a portion of the costs recorded in USOA accounts
6121-6124 (general support expenses), 6612, 6711, 6721-6728 (corporate operations
expenses), and 5301 (telecolJUDUDic:atiODS UDCOllectibles) (II 32.6121-32.6124, 32.6612,
32.6711, 32.6721-32.6728, and 32.5301); and

(3) not inclUde plant-~ expenses IUd pJaDt DOn-specific expenses, other
than general support expenses (II 32.6110-32.6116, 32.6210-32.6565).

(d) Costs included in accounts 6611-6613 and 6621-6623 described in paragraph "(c)
(I§ 32.6611-32.6613 181132.6621-32.6623) may be iDduclecI in wholesale rates only to the
extent that the incumbent LEe proves to a state commission that specific costs in tbese
accounts will be iDcunecI aDd 1ft 1lOt avoidable with respect to services sold at wholesale, or
that specific costs in these accounts are not included in the retail prices of resold services.
Costs included in accouzn6110.6U6 and 6210-6565 deIcribed inpuapaph (c) (1132.6110­
32.6116, 32.6210-32.6565) may be treated as avoided retail COltS, and excluded from
wholesale rates, only to the extent that a party proves to a state commission that specific costs
in these accounts can reasonably be avoided when an incumbent LEe provides a
telecommunications service for resale to a requesting carrier.

(e) For iDcumbent LEes that Il'e delilD.... as CIaa B companies UDder I 32.11 of
this chapter and that record information in snmlDl1')' ICCOImtS m.ad of specific USOA
accounts, the~ relevant summary 8CCOUIItS may be used in lieu of the specific USOA
accounts listed in paragraphs (c) and (d).

151.611

(a) If a state commiIIiOD CIIIIIOt, baled OIl the lDforB*ioD. available to it, ..lish a
wholesale rate using the methodology prescribed in I 51.609 of this part, then the state
commission may elect to establish an interim wholesale rate as described in parlll'aph (b) of
this section.

(b) The state commiutbn mayestablilhialerim wholaale r-. dial Il'e at 1eut 17
percent, and no more than 2S percent, below the iDcumbent LEC's existing retail rates, and
shall articulate the basis for sekding a particular cliIcount rate. Tbe same discount percentage
rate shall be used to establish iDterim wholesale ra1I!lS for each te1econmRJllicatiODS service.

(c) A state commission that establishes interim wholesale rates shall, within a
reasonable period of time thereafter, establish wholesale rates on the basis of an avoided retail
cost study that complies with I 51.609 of this part.
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§ 51.613 Restrictions on resale.

(a) Notwithstanding § Sl.60S(b) of this part, the following types of restrictions on
resale may be imposed:

(1) Ctgl.t-c14q ",lilli. A state commission may permit an incumbent LEe to
prohibit a requesting telecommunications carrier that pure'" at wholesale rates for resale,
telecommunications services that the incumbent LEC mates available 0DIy to residential
customers or to a limited cius of residential customers, from offeriBg such services to cla$ses
of customers that are not eligible to subscribe to such services ·from the incumbent LEe.

(2) Shan em promotions. An incumbent LEe sball apply the wholesale
discount to the ordinary rate for a retail service rather than a special promotional rate only if:

(A) such promotions involve rates that will be in effect for no more than
90 days; and

(B) tile incumbent LEe does DOt UJe IIICh promotioDal offerinls to
evade the wholesale rate obligation,for example by mating available· a sequential series of 90­
day promotional rates.

(b) With respect to lIlY restrictions on resale DOt permitted under parqraph (a), an
incumbent LEe may impose a restriction only if it proves to the state commission that the
restriction is reasonable and nondiscriminatory.

(c) Brandi",. Where operator, call completion, or directory assistaDce service is part
of the service or service pactage an incumbent LEe offen fer resale, failure by an incumbent
LEe to comply withreseller unbranding or rebraDding requests shall constitute a restriction on
resale.

(1) An iDcUmbeat'LEe may impoIe such a reDcIioIl only if it proves to the
state commission that the restriction is reasOnable and DODdiIcriIniDat, such u by proving
to a state commission that the incumbent LEC Iacb the capability to comply with unbranding
or rebranding requests.

(2) For pwposes.of tbis subpart, 1IIIbnDdiDI or rebraDdiD& sba11 mean that
operator, call completion, or directory __nee .... are offered in such a mll11Nt' that an
incumbent LEe's brand name or other identifyiDa information is not identified to subscribers,
or that such services are offered in such a manner that identifles to subscn"bers the requesting
carrier's braDd name or other identifying information.

f 51.615 WIthdrawal of .mces.

When an incumbent LEe makes a telecommunications service available only to a limited
group of customers that have purchased such a service in the past, the incumbent LEe must
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also make such a service available at wholesale rates to requesting carriers to offer on a resale
basis to the same limited group of customers that have purchased such a service in the past.

..
I

§ 51.617 Assessment of end user common line charge on resellers.

(a) Notwithstandina abe provision in § 69.104(1) of this chapter that the end user
common line chaqe be ISsessed upon cod users, III iDcumbeat LEe sbal1 assess this charge.
and the charge for cbaDaina tile desipated primary iDteIucbaqe carrier, upon requestina
carriers that purcbase te1ephoDeexclMnpservice for raale. The specific cud user common
line .charge to be assessed will depeDd upon the identity of the end user served by the
requesting carrier.

(b) When an incumbent LEC provides te1lphoDe UGh•• service to a requatina
carrier at wholesale rates for resale, the iDcumbeDt LBC IhaJ1 contiDue to assess the interstate
access charges provided in part 69, otbel' than abe end user common line charge, upon
interexcban&e carriers that use tile iDcumbent LEe's fleWties to provide interstate or

. international telecommunications services to the derexwnae carriers' subscribers.

Subpart H - Redprocal Conaper'II8tloD for 1'nMpert aDd TenninatioD of
Local T..........lcatJMs TrafIIc.

§ 51.701 Scope of transport aDd terminatioD PrlclD& rules.

(I) The provisioDs of this subpart apply to l'ICiprocal compeIIIItioD for traDSpOrt aDd
termination of local teJ.ecommunicad traffic between LEes and other telecommunications
carriers.

(b) L9qIl 'clc".."..""., mtJi,. For purposes of this subpart, local
telecommunications ttaff'JC ..ns~

(1) teJeoommunications traffic bet--. 1 LEC and 1 telecG'lID"lucations carrier
other than a CMRS provider that originates and terminates within a local service area
established by the state commission; or

(2) teJeeommunicationI traft1c betweeD. LECand 1 CMRS provider that. at
the bcIinnina of the c:aIl, oriIiaItes and tenDiaata within abe same Major TrIdina Area, U

defmed in § 24.202(1) of this chapter.

(c) T1'4AfPOl1. For purposes of this subpart, tI'IMpOIt is the b'lnsmiuton UJd ID)'

necessary tandem switehiDI of local telecommUDicatioDs b'lftlc subject to section 251(b)(S) of
the Act from the interconnection point between the two carriers to the termiDarina carrier's
end office switch that directly serves the called party, or equivalent facility provided by a
carrier other than an incumbent LEe.



(d) r,rmintltton. For purposes of this subpart, termination is the switching of local
telecommunications traffic at the terminating carrier's eDd offICe switch, or equivalent facility,
and delivery of such traffic to the called party's premises.

(e) B«jprocql coMMtIljon. For purposes of this subpart, a reciprocal compensation
amngement between two carriers is one in which each of tile two carriers receives
compensation from the other camer for the transpon and termination on each camer's
network facilities of local telecommunications traffic that origiDates on the network facilities of
the other camer.

§ 51.703 Reciprocal compasation obltptlon of LECs.

(a> Each LEe shall establish reciprocal compeJIIIDoD~ for transport and
termination of local telecommunications ttaffic with any requesting telecommunications camer.

(b) A LEC may not assess charges on any odJer telecommunications carrier for local
telecommunications traffic that originates on the LEe's network.

§ 51.705 Incumbent LECs' rates for transport and termination.

(a) An iDcumbcmt LEe's rates for transpOrt IDd termination of local
telecommunications traffic shall be established, at the election of the state commission, on the
basis of:

(1) the forwan:l-looking economic costs of such offerings, using a cost study
pursuant to II 51.5OS IDd 51.511 of this pan;

(2) default proxies, IS provided in I 51.707 of this put; or
(3) a bill-and-keep arrangement, U provided in I 51.713 of this part.

(b) In cases where both carriers in a reciprocal compensation arrangement are
incumbent LEes, state commissions shall establish the rates of the smaller carrier on the basis
of the larger carrier's forward-looking costs, pursuant to 151.711 of this part.

§ 51.707 Default proxies for incumbent LECI' tnuIIport _d termiDatIon rates.

(a> A state commissioD may determiDe tbIt tile cost ·information available to it with
respect to transport a8d tenbiDadon·of local telecom-mieations traftic does not support the
adoption of a rate or rates for an incumbent LEe that are consistent with tile requimments of
II 51.S05 and 51.511 of this part. In tbat event, the stlte commission may establish rates for
transport and termination of local telec:ommupieatioDs traffic, or for specifIC components
included therein, that are consistent·with the proxies specified in this section, provided tbat:

(1) any rate established through use of such proxies is superseded once that
state commission establishes rates for transpOrt and termination pursuant to II 51.705(a)(l) or
51.705(a)(3) of this part; and
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(2) the state commission sets fonh in writing a reasonable basis for its selection
of a particular proxy for traDsport and termination of local telecommunications traffic, or for
specific components included within transport aDd tennination.

(b) If a state commission establishes rata for· transport asd termination of local
telecommunications traffIC on the basis of default proxies, such rates must meet the following
requirements:

(1) TermilltJljpll. The incumbent LEe's rates for. termination of local
telecommunications traffic shall be no peater than 0.4 cents ($0.004) per minute, and no less
than 0.2 cents ($0.002) per minute, except that, if a state commission has, before August 8,
1996, established a rate less than or equal to 0.5 cesa ($0.005) per miDute for such calls, that
rate may be retained pending completion of a forward-looking economic cost study.

(2) Trtmppn. The iDcumbcDt LEe's rates for tbetrlDlpOrt of local
telccommWllications traffic, UDder this section, shall CCJIIIPly with the proxies described in
§ 51.513(d)(3), (4), and (5) of this part that apply to the aDI1ogous unbuDdlcd network
elements used in transporting a call to the ODd office that serves the called party.

§ 51.709 Rate structure for transport and termiaatlon.

(a) In state proc«diDp, a state commission shall establish rates for tile transport and
termination of local telecompwaications traffic tbIt lie Itl'UCtIUecl CCDiIteDdy with the manner
that carriers incur those COltS, and consisteDtly with the principles ill II 51.S07 aDd 51.S09 of
tI$ part.

(b) The rate of a carrier providina transmissioa fldlitiel decIicatDd to the tl'IosnJiuion
of traffic between two c:arrien' networb sbaU recover 0DIy the COllI of the proportion of that
tnmk capacity used byan·~ carrier to IeDd traffic 1hat wiD terminate on the
providing carrier's network. Such proportions may be measured during peak periods.

§ 51.711

(a) Rates for transport aDd termiDation of local telecommunications traffic shall be
symmetrical, except IS provided in puqrapbs (b) IDd (c).

(1) For purposes of this subpart, symmetrical rates arc rates that a carrier other
than an iDcumbeDt LBC aaesses upon an iDcu~ LEe for transport and termination of
local telecommunications traffic equal to thole tbat the incumbent LEe assesses upon the other
carrier for tile same services.

(2) In cues wbcrc both parties are menmbeat LEes, or .itbet' party is an
incumbent LEe, a state commission shall establilll die I)'ID8*rical rates for traDsport aDd"
termination based on the Jqer carrier's forward-JriiDa costs.

(3) Where the switch of a carrier odaer tban an iDc...beat LEe serves a
geographic area comparable to the area served by ... incumbent LEe'. taDdem switch, tile
appropriate rate for the carrier other than an incumbent LEe is the iD:umbent LEe's tandem
interconnection rate.



(b) A state commission may establish asymmouical rates for transport and tennination
of local telecommunications traffic only if the· carrier other than the incumbent LEe (or the
smaller of two incumbent LEes) proves to the state commission on the basis of a cost study
using the forward-looking ccouamic cost based priciDI medJodololY described in If 51.505
and 51.511 of this part, that the forward-looking C08CS for I netWork efficiently confiJ'Ul'Cd and
operated by the carrier other than the incumbent LEe (or the smaller of two incumbent
LEes), exceed the costs incurred by the incumbent LEe (or the larger incumbent LEe), and,
consequently, that such that a higher rate is justiflCd. .

Cc) Pending further proceedings before the Commission, a state commission shall
establish the rates tbat licemees in the Plgiag and RIdioteIephobe Service (deflDld in part 22,
subpart E of this chapter), NarrowbaDd PcrsoDal QwwInicllioDl Services (defiDed in part 24,
subpart D of this chapter), aDd PaIinI Operatioas in die Privati Laud Mobile Radio Services
(defmcd in part 9O,subplrt P of this chapter) may upon 0Cber CIl'riers for the transpOrt
and tenDination of local telecacllOIwa1cations traft"1C on tile forwud-1ookiDg COltS that
such licensees incur in provicIiDI such aerviccs, purIUIIIt to II 51.505 and 51.511 of this part.
Such liceDsees' rates shall DOt be set bucd on the default proxies described in § 51.707 of this
part.

§ 51.713

Ca) For purposes of this subpart, biU-aDd-aep .KrIlJFIDCID are tho~ in which neither
of the two ~rconnecting caniers charges the other for the tennination of local
telecommunications traffac that originates on the other carrier's netWork.

(b) A state commission may impose bill-and-keep ammpmenta if the state commission
determines that the amount of lecal telecommunicatioal traffic from ODe netWork to the other
is roughly ba1aDccd with the aJD01JDl of local telecommunications traffic flowing in the
opposite direction, and is expected to remain so, ml DO showiDg bas been made pursuant to
§ 51.711(b) of this part. .

(c) Nothing in this arectioIl precludes a ..MIDD1i..ioa from prcI'IJDina that the
amount of local telecomnnmicatioDs traffIC from ODe DetwoIt to the other is rouJhly baJanr«i
with the amount of local teIecoImBuDicat traftIc tlowiDg in the opposite direction ml is
expected to remain so, unlaI a party rebuts such a presumption.

§ 51.715

(a) Upon request from a te1eMmmUDicationl carrier without aD existiD&
interconnection amngement with an incumbent LEC, the incumbent LEC shall provide
transport and termination of local telecomanmieatioDs traffic imnwliataly UDder an interim
arrangement, pendiDg resolution of neaotiation or arbitration reprdiDg trIDSpOI't and
termination rates and approval of such rates by I state commission under sections 251 and 252
of the Act.



(l) This requirement sball not apply when the requesting camel bas an existing
interconnection arrangement that proVides for the tranSpOrt and termination of local .
telecommunications traftic by the incumbent LEe.

(2) A telecommunicttions carrier may take advantage of such an interim
amngement only after it has requested negotiation with the incumbent.LEe pursuant to
§ 51.301 of this part.

(b) Upon receipt of a request as described in parqrapb (a), an incumbent LECmust,
without unreasonable delay, establish an interim arrangement for transport and termination of
local telecommunicatkms 1!'8ffic at symmetrical 1'IteS.

(1) In a state in wbichthe state c:ommjuioD has establisllad transport and
termination rates based on fOl"W*td-1OoIdq economic COItsaudies, an incumbent LEe shall use
these state-determined rates u interim "trIDIpOl't aDd 18nDination rates.

(2) Ina state in which the state ee-miaioD bas establishld transport and
termination rates· eonsistent widl die default price l'IDIeI aDd ceilinas described in § 51.707 of
this part, an incumbent LEe sbalI use tbese "state-decermiDed rates u iDterim rates.

(3) In a.-in \'fbich the state commissioD bas _itbel' establisbld tranIPOrt
and termination rates based on forward-lookinl economic cost studies nor established transport
and termination rates consistent with the default price rauaes described in § 51.707 of this
part, an incumbent LBC sbalI set -iDteIim trIDIpOrtud tmmiDItion·rates at the default coilinp
for end-office switching (0.4 cents per minute of UIe), tandem switching (0.15 cents per
minute of use), and traDsport (as cIescrlbed in § 51.701(b)(2) of this part).

(c) An interim~ sbalI celie to be in effect wbeD one of the following
~ with respect to rates for transport and termination of local telecommunications traffic
subject to the interim· arraaaement:

(1) a v01ulltary qIeemeDt bas been _Iodated aDd approved bya state
commission;

(2) an agreement bas been arbitra1lld and approved by a state commission; or
(3) the period for requesting arbitration has passed with no such request.

(d) If the rates for trIDIpOl't and term-doD of local teleeommuui~dons traffIC in an
interim arra.naement differ froID tile rates establistaldby a ·state oommission pursuaDt to
§ 51.705 of this part, the state commission sba11 require CII'lien to make IdjuslmcDtl to past
compensation. Such adjustments to pa8t compeDIIdoD IIIaIl aDow each carrier to receive the
level of compensation it would have received bad the rates in the interim arranaement equalled
the rates later established by the state commission punuIDt to I 51.70s of this part.

§ 51.717

<a) Any CMRS provider that operates UDder aDlI1'aJlIemeDt wi1ih an incumbent LBC
that was established before Aupst 8, 1996 aDd that provides for DOIH'ICiprocal compeasatioD
for transpOrt and termination of local telecommunications U'aftIc is entitled to reDeJotiat.e these
amngements with no termination liability or other contraet penalties.
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(b) From the date that a CMRS provider makes a request UDder paragraph (a) until a
new agreement has been either arbitrated or Delotiated and has been approved by a state
commission, the CMRS provider shall be entitled to assess upon the iDcumbent LEC the same
rates for the transport and termination of local telecommunications traffic that the incumbent
LEe assesses upon the CMRS provider pursuant to the pre-existing amngement.

Subpart I - Procedures for ImpiemeDtatiOD of Sec:tioa 252 of the Act.

§ 51.801 Comm.... aetioD upon • state ........'. failure to act to carry out its
respoasiblHty UDder section 252 of the Act.

(a) If a state commission fails to ad to carry out its respoasibility UDder section 252 of
the Act in any proceediDg or other matter under IICtioD 252 of the Act, the Commiuion shall
issue an order preempting the state commission's jurisdiction of that proceediDg or matter
within 90 days after beiDg notif'aed (or taking notice) of such failure, and shall assume the

.respoasibility of the state conDitsion under section 252 of the Act with respect to the
proceeding or matter and sbalIlCt for the stale commi-ion.

(b) For purposes of this pan, a state commi-ion fails to act if the state commiss1on
fails to respond, within a reasonable time, to a request for mediation, as provided for in
section 252(a)(2) of the Act, or (ora request for arbitration, as provided for in section 252(b)
of the Act, or fails to complete an arbitration within the time limits established in section
252(b)(4)(C) of the Act.

(c) A state shall not be deemed to have fai1ed to act for purposes of section 252(e)(S)
of the Act if an agreement is deemed approved UDder section 252(e)(4) of the Act.

§ 51.803 Procedures for Commission notifteatlon of. state commission's failure to
act.

(a) Any party seekinJ preemption of a state commission's jurisdiction, based on the
state commission's failure to act, shall notify the Commission in accon:lance with followiDg
procedures:

(1) such party shall (de with the Secretary of the Commiaion a petition,
supported by an aff'ldavit, that states with specificity the basis for the petition and any
information that supports the claim that the state bas failed to act. iDcludiDg, but not limited
to, the applicable provisions of die Act and·the factual circumstances supportiDg a finding that
the state commission bas failed to act;

(2) such party sbaIl ensure that the state commission and the other parties to the
proceediq or matter for which preemption is soulht lR·served with the petition required in
paragraph (a)(I) of this section on the same date that the petitioning party serves the petition
on the Commission; and
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(3) within fifteen days from 1be date of service of the petition required in
paragraph (a)(1) of this section, the applicable state commission and panies to the proceeding
may ftle with the Commission a response to the petition.

(b) The party seeking preemption must prove that the state has failed to act to carry
out its responsibilities under section 252 of the Act.

(c) The Commiu\on, pursuant to section 252(8)(5) of the Act, may take notice upon
its own motion that a state commission bas failed to act. In such a case, the Commission shall
issue a public notice that the Commiss\on bu taken notice of a state commission's failure to
act. The applicable state commission and the panies to a proceediDg or matter in which the
Commission has taken notice of the state commission's failure to act may f1le, within fifteen
days of the issuance of the public notice, CQ1JU1'lents on whether die Commission is required to
assume the responsibility of the state commission UDder section 252 of the Al:t with respect to
the proceeding or matter.

(d) The Commission sbaU issue an order Dina wbIldIer it is required to preanpt
the state commission's jurisdiction of a proceediDI or mauer witIlbl90 days after beiDa
notified under paragraph (a) of this section or taking notice under paragraph (c) of this section
of a state commission's failure to carry out its respoDIlbilities UDder section 252 of the Act.

§ 51.805 The CommIIIIon's authority over pl'Cl(Mdlnp and matters.

(a) If the Commiuion assumes responsibility for a proceeding or matter pursuant to
section 2S2(e)(S) of the Act, the Commission sball retain jurisdiction over such proceeding or
matter. At a minimum, the Commiuion sbIII approve or reject any intel'COllDleCtion agreement
adopted by negotiation, mediation or arbitration for wbich die Commission, pursuant to section
2S2(e)(S) of the Act, has assumed the state's commission's responsibilities.

(b) Agreements reacl1ed pursuant to mediation or arbitration by the Commission
pursuant to section 252(e)(S) of the Act are not required to be submitted to the state
commission for approval or rejection.

§ 51.807 Arbitration and mediation of qreements by the Commission pursuant to
Iedioa 252(e)(S) of the Act.

(a) The rules establisbed in this section sbIIIapply only to instaDCCS in which the
Commission assumes jurisdiction under section 252(e)(5) of the Act.

(b) When the Commission assumes ftlSPC*a.iIIty for a proceeding or matter pursuant
to section 252(e)(S) of the Act, it sbaII not be bouDd by state laws and standards that would
have applied to the state commission in such proceeding or matter.



(c) In resolving, by arbitration under section 252(b) of the Act, any open issues and in
imposing conditions upon the parties to the agreement, the Commission shall:

(1) .ensure that such resolution and conditions meet the requirements of section
251 of the Act, including the lUlesprescribed by the Commission pursUant to tbat·section;

(2) establish any rates for interconnection, services, or network elements
according to section 252(d) of the Act, including the rules prescribed by the Commission
pursuant to that section; and

(3) provide a schedule for implementation of the terms aDd conditions by the
parties to the agreement.

(d) An arbitrator, actina pursUant to the CommisIiOD's authority UDder section
252(e)(S) of the Act, shall use final otTer arbitration, except IS otherwise provided in. this
section:

(1) at the discNtionof the arbitrator, ftIIal offer arbitradon may t:ate the form
of either entire packaae fmal offer arbitration or issue-by-issue final offer arbitration.

(2) neaotiatioDs among the parties may COI8Jue, with or without the assistance
of the arbitrator, after fmal arbitration offers are submitted. Patties may submit SUbsequent
fmal offers followm, SUCh DeJOtiatlons.

(3) to provide an opportunity for fiDal post-offer neaodatioDS, the arbitrator
will not issue a decision for at least fifteen days after submission to the arbitrator of the final
offers by the parties.

. (e) Final offers submitted by the parties to the arbitrator shal1 be consistent with
section 2S1 of the Act, .including the rules prescribed by the Commisslon pursuant to that
section.

(f) Each fmal offer shall:
(1) meet the requirements of section 251, including the rules prescribed by the

Commission pursuant to that section;
(2) establish rates for interconnection, services, or access to unbundled network

elements according to section 252(d) of the Act, including the rules prescribed by the
Commission pursuant to that section; and

(3) provide a scbedule for impJememation of the terms aud CODditioDs by the
parties to the agreement. If a fmal offer submitted by ODe or more parties fails to comply with
the requirements of this scctioD, tile ubitrator baa ctiICI'etion to taJg: steps desiped to result in
an arbitrated agreement that satisfies the requireIDeDcI of section 252(c) of the Act, including
requiring parties to submit DeW final offers within a time frame specified by the arbitrator, or
adopting a result not submitted by any party that is CODSistcDl with the requirements of section
252(c) of the Act, and the rules prescribed by the Commission pursuant to that section.

(g) Participation in the arbitration proceeding will be limited to the requesting
telecommunications camer and the incumbent LEe, except that the Commission will consider
requests by third parties to file written pleadings.
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(h) Absent mutual consent of the parties to chaDle any terms and conditions adopted
by the arbitrator, the decision of the arbitrator shall be binding on the parties.

§ 51.809 Availability., pre"'" of ap-eemeDts to other telec:ommwiic:atiODS
carriers UDder section 252(1) of the Act.

(a> An incumbent LEe shall make available without unreasoDlble delay to any
requesting telecommunatious carrier any individual iJItercounection, service, or network
element arrangement contained in any agreement to which it is a party that is approved by a
state commission pursuant to section 2S2 of the Act, upon the same rates, terms, and
conditions as thole provided in tbe apeemem. An iDcumbent LEe may not limit the
availability of any individual~n, service, or network element only to those

. requesting carriers servq a comparable class of subscribers or providina the same service
(i.e., local, access, or interexetumae) as the origiDal party to the apeement.

(b> The abU,mons of puapaph (a) of this lIeCtion shall not apply where the
incumbeDl LEe proves to the .... commission tbat:

(1) the costs of providinl a particular intercoanection, service, or element to
the requesting telecommunicatioDscarrier are .... tbaD the costs of providq it to the
telecommunications carrier that orili-Uy ••otiaIIId tile apeemem, or

(2) the provision of a particular interconneCtion, service, or element to the
requesting carrier is not teehnjcally feasible.

(c) Individual irdIlncoDDeCtioDt Iel¥ice. or DItWOdc e1emeDt artIDIements shall RIDIin
available for use by· telec;ommunic:ations carriers purIUIDl to this section for a reasonable
period of time after the approved agreement is available for public inspection under section
152(f) of the Act.

14. Part 90 of Title 47 of the Code of Federal Regulations (C.F.R.) is amended as follows:

PART 90 • PRIVATE LAND MOBILE RADIO SERVICES

IS. 'The authority citation for Part 90 is reviled to read as follows:

AtmlORITY: Sees. 4, 251-2, 303, 309. aDd 332, 48 Stat. 1066, 1082, as amended; 47
U.S.C. 154, 151-2, 303, 3091Dd.332, unless oeberwise DOted.

16. Section 9O.S is ameDded by Idding parqraph (k) IDd renumbering the remaini.
paragraphs to read as follows: .

•••••
(k) Part SI coDlaiDs rilles· relating to interconnection.
(1) •••
(m) •••
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