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261(c), as the more specific provision, COD1rols over section 261(b) for matters that fall within its
scope.l64 We note, too, that section 261(c) encompasses all state requirements. It is not limited
to requirements that were prescribed prior to the enactment of the 1996 Act. By providing that
state requirements for intrastDte services must be consistent with the Commission's regulations,
section 261(c) buttresses our conclusion that the Commission may establish regulatioas
regarding intrastate aspects ofinterconnection, services, and access to unbundled elements.

99. Section 601 of the 1996 Act and section 256 also are consistent with our conclusion.
Section 601(c) ofthe 1996 Act provides that the Act and its amendments "shall not be construed
to modify, impair, or supersede Federal, State, or local law unless expressly so provided in such
Act or amendments.ltl'S We conclUde that section 251(dX1), which requires the Commission to
"establish regulations to implement the requirements ofthis section,"1M and section 261(c), were
expressly intended to modify federal and state law and jurisdictional authority.

100. Section 256, entitled "Coordination for Interconnectivity," bas no direct bearing on
the issue ofthe Commission's authority under section 251, because it provides only that
"[n]otbing in this section sball be construed as expanding or limiting any authority that the
Commission may have under law in effect before the date ofenactment ofthe
Telecommunications Act of 1996."167 1bat provision is relevant, however, as a contrast to
section 251, which does not contain a simUar statement that the scope ofthe Commission's
authority is unchanged by section 251.J6I

101. We further conclude that the Commission's regulations under section 251 are
binding on the states, even with respect to intrastate issues. Section 252 provides that the
agreements state commissions arbitrate must comply with the Commission's regulations
established pursuant to section 251. In addition,.section 253 requires the Commission to preempt
state or local regulations or requirements that "prohibit or have the effect ofprohibiting the
ability ofany entity to provide any interstate or intrastate telecommunications service.It169 As

164 Morton v. Mancari, 417 U.S. S3S, SSo-SI (1974).

165 47 U.S.C. § 601(c)(I).

166 47 U.S.C. § 2S1(d)(l).

167 47 U.S.C. § 2S6(c) (emphasis added).

•61 Russello v. UnitedStates, 464 U.S. 16,23 (1983); Cramer v.11ll6mllJ RJNenue Service, 64 F.3d 1406, 1412 (9th
Cir. 1995) (whereCon~ includes a provistClll in one section ofstatute but omits it in another section ofthe same
Act, it should not be implied where it is excluded).

169 47 U.S.C. § 2S3(a).
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discussed above, section 261(c) provides further support for the coDClusion that states are bound
by the regula1ions the Commission establishes under section 251.

102. We disagree with claims that iection 251(dX3) "grandfathers" existing state
regula1ions that are consistent with the 1996 Act, and that such state regulations need not comply
with the Commission's implementing reauIatioDS. Section 251(dX3) only specifies that the
Commission may not preclude enforcement ofstate access and interconnection requirements that
are consistent with section 251, and that do not substantially prevent implementation ofthe
requirements ofsection 251 or the purposes ofPart nofTitle n. In this Report and Order, we set
forth only such rules that we believe are necessary to implement fully section 251 and the
purposes ofPart nofTitle n. Thus, state regula1ions that are inconsistent with our niles may
"substantially prevent implementation ofthe requirements oftbis section and the purposes of
[partn ofTitle U]."I70

103. We are not persuaded by arguments that, because other provisions oftbe 1996 Act
~ifica11yrequire states to comply with the Commission's regulations, the absence ofsuch
requirement in section 251(dX3) indicates that Congress did not intend such compliance.
Section 251(dX3) permits states to prescribe and to enforce access ancfinterconnection
requirements only to the extent that such requirements "are consistent with the requirements" of
section 251 171 and do not "substantially prevent implementation" of the requirements ofsection
251 and the pmposes ofPart nofTitle n. t72 The Commission is required to establish regulations
to "implement the requirements ofthe section."I73 Therefore, in order"to be consistent with the
requirements of section 251 and not "substantially prevent" implementation of section 251 or
Part n ofTitle n, state requirements must be consistent with the FCC's implementing
regulations.174

D. CommissioD's LepI Authority and the AdoptioD ofNatioDal PriciDg

1. BaekgrouDd

Rules

1'70 47 U.S.C. § 2S1(d)(3XC).

171 47 U.S.C. § 2S1(d)(3XB).

172 47 U.S.C. § 2S1(d)(3XC).

173 47 U.S.C. § 2S1(dXl).

174 We recognize that. in some iDstances, whether~ state requirements are consistent with the Commission's
rules may need to be considered on a case-by-ease basis.
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104. In the NPRM, we sought comment on our tentative conclusion that sections
251(c)(2), (c)(3), and (c)(6) establish the Commission's legal authority UDder section 251(d) to
adopt pricing rules to ensure that the rates, terms, and conditioDS for intereoJmeCtion, access to
unbundled network elements, and collocation are just, reasonable, aDd nondisCriminatory.115 We
also sought comment on our tentative conclusion that sections 251(bX5) aDd 251(eX4) establish
our authority to define "wholesale rates" for purposes ofresale, and "reciprocal compensation
arrangements" for purposes oftransport and termination oftelecommunications services.l16 In
addition, we asked parties to comment on our tentative conclusion that the Commission's
statutory duty to implement the pricing requirements ofsection 2S1, IS elaborated in section 252,
requires that we establish pricing rules interpretiDg and further explaining the provisions of
section 252(d). The states would then apply these rules in establishing rates pursuant to

,arbitrations and in reviewing BOC statements ofgenerally available te1mS and conditions.117

lOS. We further sought comment on our tentative conclusion that national pricing rules
would likely reduce or eliminate inconsistent state regulatory requirements, increase the
predictability ofrates, and facilitate negotiation, arbi1ration, and review ofagreements between
incumbent LECs and competitive providers.111 We also sought comment on the potential
consequences ofthe Commission not establishing specific pricing rules. l?9

2. Comments

106. Legal Authority. The Department ofJustice, GSAIDoD, 'many potential new
entrants, and a few state commissions maintain that the Act gives the Commission a critical role
in establishing national pricing rules to ensure that the rates for inten:oDDeCtion, access to
unbundled network elements, and collocation are just, reasonable, and nondiscriminatory.110

They contend that section 251(d)(1) specifically directs the Commission, without limitation, to

175 NPRM at para. 117.

176 ld. at 118.

177 Jd. at para. 118.

111 Jd. at para. 119.

179 Jd.

110 See. e.g., DoJ comments at 24-25; GSAIDoD comments at 8, reply at 6· Teleport comments at 44; ALl'S
comments at 33; GST comments at 25-26; Hyperion comments at 19'; ACSI comments at 53, reply at 18-19; MFS
comments at 49; Mel comments at 59; Sprint comments at 42,j Cox comments at 22; TCIlLcomments at 6; TJDle
Warner comments at 45; WiDStar comments at 28, reply at 6-1; Comcast reply at 12i AT&T reply at 5; Kentucky
Commission comments at 3; Wyoming Commission comments at 27; see abo NCTA comments at 8-9; Texas
Public Utility Counsel comments at IS; Jones Intereable comments at 10-12, reply at 10-13 (arguing that the
Commission should ad9Pt nationalb~~cin& rules); NewJ~ Cable ASs'n, etQ/. reply at 6-"9, II (arguing
that the pricing rules adopted by the Commission Shouldbe binding); Vanguard reply at 4-5.
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develop pricing rules governing transport and termination, inte:reomlectiou, the provisioning of
unbundled network elements, and n:sale.111 These parties maintain that nothing in sections 251
and.252 expressly precludes the Commission from establisbing pricing rules for the states to
apply.112 Therefore, they 8lJUC that the broad grant ofauthority under section 251(dXl) includes
authority to establish pricing rules.l13

107. On 1he otba' baud, most state commissions, BOCs, and incumbent LEe trade
associationsconteDd that notbiDg in the 1996 Act specifically authorizes the Cmmrission to
adopt pricing rules.1M A group ofstate commissions and NARUC contend that the
Commission's authority to implemalt the requirements ofsection 251 is limited to the express
activities assigned to the Commjssioo in that section, such as prescribing regulations for resale
and nmnbering portability, determiDing unbundled network elements, and establishing a North
American Numbering Plan Administrator (NANPA) and a cost recovery mecbanism for the
administrators' operations.lIS The New Yark Comminion CODtendS that the 1996 Act is
unambiguous in reserving intrastate pricing to the states under section 252(d), and that any
Commission regulations would apply only to states that do not act to open local markets to
competition and to those provisioas in section 251 that require specific Commission rules.116

The Ohio Commission asserts that section 251(dX3) explicitly provides that the Commission

111 DoJ comments at 24-25; Spriat conn .. at 42; Teleport COIDIIleIltS at 44; OST comments at 25-26.

112 Id;6Bealso Citizens Utilities com~.15-16.

113 DoJ comments at 24-25; Sprint com ", at 42; Teleport comments at 44; OST comments at 25-26.

114 Sa, e.g., WisronsiD CommisstoD C1D arts at 4; Ohio Commission comments at 36-39; Florida Commission
comments at 24-25; Colorado Commi""" comments at 10;~1VBaia Commission comments at 10-11.26-27;
Washington Commission commeats at23; Maryland Commission comments at 11; South Carolina Commission
comments at 2; Minnesota Commission~ at 2-3; Nebraska Rural DevelopmeDt CommiuicJn comments at 1;
Virginia Commission S1affcommeats .2-3; Man. Commiuion comments at 4; Idaho Commisaion~ at
10;"New York Commiuion comments _ !O~ 23~ ~&:.:-5; Gecqia CommisslOD commeDts at 2-3,7; Arizona
Commission comments at 18; District ofUHUJDDia inion commeDts at 24- 21 (statin& tbat the Commission
bas~ to~ non-biDding .--,. stbat would be helpful to states)·
Missouri COmmission comments at.'rt Tcus Commission comments at 21;'AlabIma Commission comments at. 6,
9,22; Maine Commiuion, et aI. comm I at 2-4; Dlinois Commission comments at 1,41; Indiana Commission
comments at 4-5; New Hampshire Cu-i-ion, It al. reply at 3; NARUC comments It 16-20, reply at 3-5; PaeTel .
comments at. 13,63; SBC comments at. 51-53, 70-71; BellSoutb comments at 41-49, ~1y at 31-32; Rural Tel.
Coalition comments at 24; USTA ccrnR " at 4-5; GTE comments at 59, reply at 3-5; SNET commeDts at 28; IDS
comments at 17 n.14.

liS NARUC comments at 14-15; Mainee-mission, et aI. comments at 2-4; ,.also OTE comments at 6-7.

116 New York Commission comments.2-3;,. also Penniylvania Commission comments at 10-11,26-27; .
VirJinia Commission Staffcomments at3.
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shall not preclude states from enforcing or implementing the requirements ofsection 251, as long
as the state's policy is coDSistent with section 251.117

108. The Dlinois CommiSlion states that section 252(d) governs pricing standards for
interconnection and network element charges, transport and termination oftraffic, and wholesale
services.1U It argues that each provision expressly establishes standards under which state
commissioDS are to determine prices, without reference to any Commission rulemaldng.l19 The
Illinois Commission further contends that in estabJisbing standards for state commissioDS to
apply dming arbitration under section 252(b), subsectiODS 252(c)(l) and 252(c)(2) distinguish
between section 251 and the Commission's regulatioDS prescribed thereunder, and the pricing
standards set forth in section 252(d), which do not reference any Commission regulatiODS.I90 The ' .
Illinois Commission infers from these subsectioDS that Congress did not intend for the
Commission to exercise broad ruJemaJdng authority under sectiODS 251 and 252.191 Other state
commissioDS similarly argue that the general language ofsection 251(c)(2)(D) and the specific
grant ofauthority to states under section 252(d) to price interconnection elements reveal
Congress's intent to confer responsibility over pricing on the states.l92

109. National Standards. The Department ofJustice, the SBA, and most ofthe IXCs,
CAPs, and cable companies addressing this issue agree that the Commission should establish
national pricing rules for interconnection and unbundled elements under 252(d)(l) for the
reasons stated in the NPRM.193 Citizens Utilities, NEXTLINK., and wmStar also support the
Commission's tentative conclusion that national pricing rules should be adopted to guide the

117 Ohio Commission comments at 36-39.

III nlinois Commission comments at 7.

119 Id

190 Id. at 8, 41.

191 Jd

192 Colorado Commisaion comments at 10;~IVlDiaCommisaioD comments at 10-11,26-27; ViqJiIUa
Commission comments at 2-3; Mass. CCMDmissioD commeots at 4; Ari%oaa Commission comments at 18.

193 ~e, e.g., DoJ c:opunents at 25-26; SBA com~1 at 4; lDDS comments at 19-2O{58~T commeots at
45; leI comments at 3. 12; Mel comme&fI at S9; SpriDE 00I!IfJMlD!I at 42, reply at 5- I; Tel M!!UDIIIts at
19-~; Vanec, et til. cmnnents It 10 (DIdoaIJ~ IIIDdIIda for data..~XALTS CWJ1DC!!II at 33;T~
co""nents at 4~J..!!Ply It 32;~ c.iQments at 3, reolY at 5-6; ASCI commeats at 51-53; IDr&:rmedii
comments at 14; Ml'":5 CQIIUIM!1JIS 1152-54, 58, 64; Cable It 'ftuelell commems at 32; Cox commentl at 12, 22,
!c=ply at 5, 13-16; Comcast comments 1144; Continental comments It 16; TCI comments at 22-24', reply at 1-3;
Jones Intercable comments at 2-4, reply at 3, 9; Time Warner comments at 47, reply at 2, 7-9; IU Q/s() Vquard
reply at 3, 7-9.
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states in facilitating the negotiation and arbitration process.lM The majority ofconsumer
organizations urge the Commission to establish uniform, natioual rules and argue that
inconsistent and unpredictable state rules would inhibit or delay the efforts ofnew entrants to
obtain intercoDneetion arran.gements with incumbent LEes aDd undermine their ability to raise
capital in the :financial markets.lts Several state commissions also support the adoption of
national rules. For example, the Kentucky Commission conteDds that Dational pricing rules
would facilitate competitive entry,196 and the North Dakota Commission argues that such national
rules would provide significant assistance to those states that have not opened their local m8rkets
to competition.J97

110. The RBOCs, with the exception ofAmeritech, generally oppose the adoption of
national pricing rules on legal and policy grounds.l9I The majority ofstates also express
opposition to national pricing rules and argue that section 251(dX3) reserves to the states the
details oflocal service competition.I" Other state commissions adVocate that the Commission
should adopt either preferred outcomes for interconnection that narrowthe range of issues in
arbitration and negotiation,200 or general nonbinding guidelines that recognize the rights of states

194 See, e.g., Citize:DJ Utilities commeuts at 15-16; NEXTLINK comments at24-25; W'mStar c:omme:ats at 28;.,
also CompTel comments at 19-20.

195 See, e.g., Ad Hoc TelecommUDications Users Committee comments at 3-4. 11.29-32; SDN Users Ass'n
comments at 2; CFA1CU comments at 26; Com~on Po!ic:Y Institute comments at 9-10. reply at 10; see also ITIC
comments at 3-5; TRACER comments at 37, reply at 6; NTIA reply at 15-16.

196 See, e.g., Kentucky Commission comments at 4; see also Texas Public Utility CoUDSeI comments at IS.

197 See, e.g., North Dakota Commission comments at 1-2.

1,. See, e.g., NYNEX comments at 40-41; SBC commats at4I~~at 29,33; PacTel comments~2, II 64,
and 65. reply at 23.i B:ellSouth comments at 49, SS, reply at 33; . commlDts at 59 (favoriDa DUional
priciDg P.J'IIIC=iples mat allow iDcumbeDt LEes to recover all c:ostI); .,also CiDciDaati Bell c:omme:ats at 20
(~g FCC ~es, ~ IIJ1liD& that rules should only be genent and for the purpose ofguiding states in the
negotJatlon and arbitration process).

1" See, e.g., Ohio Commission commlDts at 39-40; Colorado Commission CClIIIIDeDtS at 28, reply at 4-6' Wyoming
Commimon comments at 20,27-29; MinJIesota~ly at 2-3; ~1IDcl Commigim commas at 12; New YOlk
Commission comments at 11-12'lT!i,at 9-10;~CommiaPm commesdl at 7,~Jy at 1; IDdiana
Commission comments at2, 21; . QwnniuioD COIDIDID1I at~iMiIIouri Can.....ee-r n" at 8; Oregon
Commission COIDIDeIID at 30' AJalwna Cammiaion eamm-rts lit ;w.21; NGItb c.roIiDa CamII'lillioD comments at
10; Maine CommissioD, eIQl commats at 2-3; Califomia C.QINDissioa MID_It 11-12,~ at 1I; ArizoDa
Commission comments at 19; CoaDecticut Commission commeats at 9-10; W.......... eommwjon reply at 2;
New Hampahire Commission, eI tzl. reDlY It2-3; MississiPDi CommiuioD cmnneats lit 13; PeaDlyIWlllia
Commission comments at 26; NAltUC CommCDts at 23, 24, reply It 12-13; F1ari4a cmuniaion cc.DDeDts at 25;
see also Ohio CoDsumcrs' COunsel commeats at 21,27; MBCA c:omments It 39-41; MuniciDIl UtiUaies comments
at 17-11, reply at 7; Attorneys General, eI tzl. reply at 2,7; Puerto Rico Tel comments at 5-&; reply at 9-10; Alaska
Tel. Assn commats at 2.

200 See Washington Commission comments at 2.
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to adopt their own pricing standards.201 For instancet the Dlinois Commission COIIteDds _ if
the Commission finds that it has authority to establish pricing rules to govern the~ it could
determine that rates for interconnection and unbundled network elements are to be based upon
forward-looking costs rather than historical costst and leave all other details to the states. In
additio~the Dlinois Commission argues that any pricin& staDdan:ts that the Commission
prescribes should be focused narrowly on those services addressed in section 252(d).Xl The
Iowa Commission maintains that the Commission's rules may be explicit only to the·extent that
they prohibit state policies that are inconsistent with section 251.203 Some incumbent LEe trade
associations suggest that the Commission adopt only broad guideliDes aDd minimum pricing
requirements.204 NADOt Joint ConsumerAdv~ and the Rural Tel. Coalition oppose the
adoption ofany national pricing rules on the ground that such aregime would not allow for
flexibility and innovation.205 The Rmal Tel. Coalition further asserts that ifthe Commission
insists on prescribing pricing staDdan:ts for all~ it must take into account the myriad of
different classes ofcustomerst geographic characteristicSt population densiti~ and
technologies.206

3. DisCllSlion

111. Inadopting sections 251 and 25~ we CODClude that Congress envisioned
complementary~ significant roles for the Commission and the states with respect to the rates
for section.2S1 servicest interconnectiODt and access to unbundled elements.'1J11 We interpret the
Commission's role under section 251 as ensuring that rates arej~ reaisonablet and
nondiscriminatory: in doing SOt we believe it to be within our discretion to adopt national
pricing rules in order to ensure that rates will bej~ reasonablet and nondiscriminator. The
Commission is also responsible for ensuring that interconnectio~ collocatioDt access to
unbundled elements, resale services, and transport and termination oftelecommunications are

201 Su. e.g., PelmsylvaDia Commjgjm 00IIl!IMl!IIII at 28; South CaIOliDa Commiuicm·commeats at 3; D1iDOis
CommissiOn commems at 41, reply at 12-13; WasbiDgtoD CommiasioD commems at 2,22; $U also NYNEX
c:ornments at 42.

202 See Illinois Commission comments at 41-43.

203 See Iowa Commission comments at S.

204 See, e.g., NECA comments at 6; USTA comments at 37; lee alsoG~e WasbiDgtoD Urban League comments
at 2; Alliance for Public Technology comments at 9-11, reply at 1; ALLTEL comments at 4-7, reply at summary.

20S See NADO, et al, at 4,6; Joint Consumer Advocates reply at 9-10; Rural Tel. Coalition comments at 19, reply at
13-14.

206 Rural Tel. Coalition comments at 19, reply at 14.

'1If7 See infra, Sections VII and VIII.
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reasonably available to new entrants.- The states'role 1D1der section 252(c) is to establish.
specific rates when the parties caunot agree, consistent with the regulations prescribed by the
Commission under sections 251(dXl) and ~52(d).

112. While we recognize that sections 201 and 202 create a very different regulatory
regime from that envisioned by sections 251 and 252, we observe that Congress used terms in
section 251, such as the requirement that rates, terms, and conditions be "just, reasonable, and
nondiscriminatory," that are very similar to language in sections 201 and 202. 'Ibis lends
additional support for the proposition that Congress intended to give us authority to adopt rules
regarding the justness and reasonableness ofrates pursuant to section 251, comparable in some
respects to the authority Congress gave us pursuant to sections 201 and 202.

113. We believe that national pricing rules are a critical component of the
interconnection regime set out in sections 2S1 and 252. Congress intended these sections to
promote opPOrtunities for local competition, and directed us to establish regulations to ensure
that rates under this regime would be economically efficient. This, in tum, should reduce
potential entrants' capital costs, and should facilitate entry by all tyPes ofservice provi~
including small entities.:IOP Further, we believe that national rules will"help states review and
arbitrate contested agreements in a timely fashion. From August to November and beyond, states
will be carrying the tremendous burden ofsetting specific rates for interconnection and network
elements, for resale, and for transport and termination when parties bring these issues before
them for arbitration. As discussed in more detail below, we are seumg forth default proxies for
states to use ifthey are unable to set these rates using the necessary cost studies within the
statutory time frame. After that, both we and the states will need to review the level of
competition, revise our rules as necessary, and reconcile arbitrated interconnection arrangements
to those revisions on a going-forward basis.

114. We believe that national rules should reduce the parties' uncertainty about the
outcome that may be reached by different states in their resPeCtive regulatory proewdings, which
will reduce regulatory burdens for all parties including small incumbent LEes and small entities.
A national regime should also help to ensure consistent federal court decisions on review of
specific state orders under sections 251 and 252.210 In addition, under the national pricing rules
that we adopt for interconnection and Wlbundled network elements, states will retain the
flexibility to consider local technological, environmental, regulatory, and economic conditions.
Failure to adopt national pricing rules, on the other hand, could lead to widely disparate State

201 For a further discussion ofspecific pricing rules, see infra, Sec:tioD VII.

20t See Regulatory Flexibility Act, S U.S.C. § 601 et seq.

210 See 47 U.S.C.§ 2S2(eX6).
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policies that could delay the COJ1SU1Dmation ofintacoJmection arrangements and otherwise
hinder the development oflocal competition. Lack ofnational rules could also provide
opportunities for incumbent LECs to inhibit or delay the interconnection efforts ofnew
competitors, and create great uncertainty for the industry, capital markets, regulators, and colDts
as to what pricing policies would be pursued by each ofthe individual states, ftustrating the
potential entrants' ability to raise capital. In sum, we believe that the pricing ofinterconnection,
unbundled elements, resale, and transport and termination oftelecommunications is important to
ensure that opportunities to compete are available to new entrants.

115. As we observed in the NPRM,211 section 2S1 explicitly sets forth certain
requiJ:mlents regarding rates for interconnection, access to unbundled elements, aod related
offerings. Sections 251(eX2) and (eX3) require that incumbent LEes' "rates, tams, and
conditions" for interconnection and unbundled network elements be "just, reasonable, and
nondiscriminatory in accordance with ... the requirements ofsections 251 and 252."212 Section
251(eX4) requires that incumbent LEes offer "for resale at wholesale rates any
telecommunications service that the carrier provides at retail to subscribers who are not
telecommunications carriers," without unreasonable conditions or limitations.213 Section
251(cX6) provides that all LEes must provide physical collocation ofequipment, "on rates,
terms, and conditions that are just, reasonable, and nondiscriminatory. "214 Section 251(bX5)
requires that all LEes "establish reciprocal compensDtion arrangements for the transport and
temrination oftelecommunications."215 Section 251(dXl) further expressly directs the
Commission, without limitation, to "complete all actions necessaIy to"implement the
requirements of [section 251]."216

116. Section 252 generally sets forth the procedures that state commissions, incumbent
LECs, and new entrants must follow to implement the lequirements of section 251 and establish
specific interconnection arrangements. Section 252(eXI) provides that "in resolving by
arbitration ... any open issues and imposing conditions upon the parties to the agreement, a State

111 NPRM at para. 117.

112 47 U.S.C. §§ 251(eX2) and (eX3) (emphasis added).

213 47 U.S.C. § 2S1(eX4) (emphasis added).

114 47 U.S.C. § 251(eX6) (emphasis added).

215 47 U.S.C. § 251(bX5) (emphasis added).

116 47 U.S.C. § 251(dXl).
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commission sball ... ensure that such resolution and conditions meet the requirements ofsection
251, including the regulations prescribed by the Commission purSUQ1Jt to section 251."2J7

117. We conclude that, under section 251(d)(I), Congress gnutted us broad authority to
complete all actions necessary to implement the requirements ofsection 2S1, including actions
necesslll'Y to ensure that rates for interconnection, access to unbundled elements, and collocation
are "just, reasonable, and nondiscriminator."2JI We also detemUne'that the statute pants us the
authority to define reasonable "wholesale rates" for purposes ofservices to be resold, and
"reciprocal compensation" for pmposes of transport and tennjnation oftelecommunieations.2J9

The argument advanced by the New York Commiaion, NARUC, and others that the
Commjssion's implementing authority under section 251(d)(1) is limited to those provisions in
section 251 that mandate specific Commjssion rules, such as prescribiDg repJations for number
portability, unbundling, and resale, reads into section 2S1(dXI) limiting 1aDguage that the section
does not contain. Congress did not confine the Commission's ruJemaking authority to only those
matters identified in sections 2S1(b)(2), 2S1(c)(4)(B), and 2S1(d)(2), and there is DO basis for
inferring such an implicit limitation. A narrow reading ofsection 2S1(dXl), as proposed by the
New York Commission, NARUC, and others, would require the Commjssion to neglect its
statutory duty to implement the provisions ofsection 251 and to promote rapid competitive entry
into local telephone markets.

118. We also reject the arguments raised by several state commjssions that the languag~

in section 252(c) indicates Congress's intent for the Commission to haVe little or no authority
with respect to pricing ofinterconnection, access to unbundled elements, and collocation. We do
not believe that the statutory directive that state commissions establish rates according to section
252(d) restricts our authority under section 251(dXl). States must comply with both the
statutory standards under section 252(d) and the regulations prescribed by the Commission
pursuant to section 251 when arbitrating rate disputes or when reviewing BOC statements of
generally available terms. Section 252(c) enumerates three requirements that states must follow
in arbitrating issues.220 These requirements are not set forth in the alternative; rather, states must
comply with all three.

119. We further reject the argument that section 251(d)(3) restricts the Commission's
authority to establish national pricing regulations. Section 251(dX3) provides that the
Commission shall not preclude the enforcement ofany regulation, order, or policy ofa state

217 47 U.S.C. § 252(eXl) (emphasis added).

211 See 47 U.S.C. §§ 251(e)(2), (eX3), and (eX6).

219 See 47 U.S.C. §§ 251(bXS) and (eX4).

220 See 47 U.S.C. §§ 2S2(eXl), (eX2), and (eX3).
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commission that, inter alia, is CODSisteDt with the requirements ofsection 2S1 and does not
substantially prevent implementation ofthe requirements ofsection 2S1. This subsection, as
discussed in section n.c., svpra, is intended to allow states to adopt regulations that are not
inconsistent with"the Commission's rules; it does not address state policies that are inconsistent
with the pricing rules established by the Commission.

120. We also address the impact ofour rules on small incumbent LECs. For example,
Rural Tel. Coalition argues that rigid rules, based on the properties of large urban LECs, cannot
blindly be applied to small and rural LECs.221 As discussed above, however, we believe that
states will retain sufficient flexibility under our rules to consider local techDological,
environmental, regulatory, and economic conditions. We also note that section 2S1(f) may
provide reliefto certain small carriers.222

E. Authority to Take EDforeeDleDt ActioD

1. Baekp-ound

121. The Commission's implementation ofsection 251 must be given fWl effect in
arbitrated agreements and incorporated into all such agreements. There is judicialleYiew ofsuch
arbitrated agreements, and one issue surely will be the adherence ofthese agreements to our
rules. The Commission will have the opportunity to participate, upon request by a party or a
state or by submitting an amicus filing, in the arbitration or the judicUll review thereof. To
clarify our potential role, we consider the extent of the Commission's authority to review and
enforce agreements entered into pursuant to section 252. Section 2S2(eX6) provides that, in "any
case in which a State commission makes a determination under this section, any party aggrieved
by such determination may bring an action in an appropriate Federal district court to determine
whether the agreement or statement meets the requirements of section 251 and this section."223

122. In the NPRM, we sought comment on the relationship between sections 251 and
252 and the Commission's existing authority under section 208(a), which allows any person to
file a complaint with the Commission regarding "anything done or omitted to be done by any
common carrier subject to this Act, in con1ravention ofthe provisions thereof ..."224 We asked
whether section 208 gives the Commission authority over complaints alleging violations of
requirements set forth in sections 251 or 252. We also sought comment on the relationship

221 Rural Tel. Coalition reply at 14.

m See 47 U.S.C. § 251(t).

223 47 U.S.C. § 252(eX6).

224 See 47 U.S.C. § 208; see also NPRM at para. 41.
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between sections 251 and 252 and any other applicable Commission enforcement authority. We
further sought comment on how we might increase the effectiveness oftbe Commission's
enforcement mechanisms. Specifically, we asked for comment on how private rights ofaction
might be used under the Act, and the Commission's role in speeding dispute resolution in forums
used by private parties.

2. Comments

123. The majority ofoommenters agree that the ('.ommission's section 208 complaint
authority extends to the acts or omissions ofcommon carriers in contravention ofsections 251
and 252.225 TCI further asserts that the Commission retains authority to issue declaratory rulings
pursuant to the Administrative Procedure Act, 5 U.S.C. 554(e), and to initiate investigations
pursuant to section 403 ofthe Communications Act.226 Several state commissions argue,
however, that allowing parties to file section 208 complaints would be inconsistent with the
states' preeminent role under sections 251 and 252, at least in some circumstances. For example,
the New York Commission contends that, to the extent that sections 251 and 252 apply to both
interstate and intrastate services, the FCC only has authority to hear complaints regarding
interstate communications.227 The Illinois Commission asserts that a section 208 remedy would
be appropriate only after an agreement is implemented, and only to the extent the complaint does
not allege that the agreement violates standards set forth in sections 251 and 252.221

3. Discussion

124. Consistent with our decision in Telephone Number Portabilt,yn' and the views of
most commenters, we conclude that parties have several options for seeking relief ifthey believe
that a carrier has violated the standards under section 251 or 252. Pursuant to section 252(eX6),
a party aggrieved by a state commission arbitration determination under section 252 bas the right

%as See, e.g., ALTS c:ommems at 7; AT&T CClIIUDIIdI at 10-11; BeUSouth emnnents at 9; ~Tel COIIIIIleDtI at
103; Florida Commission comments at 10..11; lneL cable 4: Telecomm. Ass'D reply It 4; Jones Intcn:able comments
at 13-14; MCI comments at 7-1; MFS comments at 1-9; Ohio Commission comments at 17; Sprint comments at 8-9;
TCI comments at 10; TCC comments at 62.

226 TCI comments at 10.

227 New Yark Commission reply; see also Wyoming Commission comments at 15-16.

221 minois Commission comments at 16-18.

m See Number Portability Order.

62



bb

Federal Communications Commission 96-325

to bring an action in federal district court.230 Federal district courts may choose to stay or dismiss
procettdings brought pursuant to section 252(eX6), and refer issues ofcompliance with the
substantive requirements of sections 251 and 252 to the Commission under the primary
jurisdiction doctrine.231 We find, however, that federal court review is not the exclusive remedy
regarding state determinations under section 252. The 1996 Act is clear when it intends for a
remedy to be exclusive. For example, section 252(e)(6) provides tbat, ifa state commission fails
to act, as descriPed in section 252(e)(5), "the procettding by the Commission under [section
252(e)(5)] and any judicial review ofthe Commission's actions shall be the exclusive remedies
for a State commission's failure to act."232 In contrast, the succeeding sentence in section
252(e)(6) provides that any party aggrieved by a state commission determination under section
252 "may bring an action in an appropriate Federal district court ...."233

125. The Commission also stands ready to provide guidance to states and other parties
regarding the statute and our rules. In addition to the informal consultations that we hope to
continue with state commissions, they or other parties may at any time seek a declaratory ruling
where necessary to remove uncertainty or eliminate a controVersy.234 Because section 251 is
critical to the development ofcompetitive local markets, we intend to act expeditiously on such
requests for declaratory rulings.

126. We fmther conclude that section 252(e)(6) does not divest the Commission of
jurisdiction, in.whole or in part, over complaints that a common carrier violated section 251 or
252 ofthe Act. Section 601(c)(1) ofthe 1996 Act provides that the 1996 Act "shall not be
construed to modify, impair or supersede" existing federal law - which includes the section 208
complaint process - "unless expressly so provided."23S Sections 251 and 252 do not divest the
Commission ofits section 208 complaint authority.

230 CommenteD alsosu~ that the statute's ~vision for federal district court revieW ofstate~c~
commission decisions is mCODSistent with the 11th Amendment. 1bat issue is DOt~1y before the Commission
since it is the federal coUltS that will have to determine the~ oftbeir~ ind m Illy cae "re&u~
agencies are not free to declare III act ofCongress unconstitutiOnal." see Meredith Corp. v. FCC, 109 F~d 163,
873 (D.C. Cir. 1987).

23\ See Reiter 'V. Cooper, 507 U.S. 258, 268-269&:;?;.A.lbtet Comm. Servs. v. National £%change Carrier AsI'n,
965 F.2d 1118 (D.C. Cir. 1992); see also TCC ents at 61.

232 47 U.S.C. § 2S2(eX6) (emphasis add.ed).

233Id (emphasis added).

234 See 47 C.F.R. § 1.2 (the Commission, in accordance with section S(d) ofthe Administrative Procedures Act, 5.
U.S.C. § 554(e), may issue a declaratory ruling terminating a controversy or removing uncertainty).

235 47 U.S.C. § 601(cXl).
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127. An aggrieved party could file a section 208 complaint with the Commission,
alleging that the incumbent LEC or requesting carrier has failed to comply with the requirements
ofsections 2S1 and 252, including Commi~on rules thereunder, even ifthe carrier is in
compliance with an agreement approved by the state commission. Altematively, a party could .
file a section 208 complaint alleging that acommon carrier is violating the terms ofanegotiated
or arbitrated agreement We plan to initiate a proc=tiog to adopt expedited procedures for
resolving complaints filed pursuant to section 208.

128. We note that, in acting on a section 208 complaint, we would not be directly
reviewing the state commission's decision, but rather, our review would be strictly limited to
determining whether the common canier's actions or omissions were in contravention ofthe
Communications Act.236 Thus, consistent with our past decisions in analogous contexts,237 we
conclude that a person aggrieved by a state detetmination under sections 251 and 252 of the Act
may elect to either bring an action for fadera1 district court review or a section 208 complaint to
the Commission against a common carrier. Such a person could, as a t\u:ther altemative,
pursuant to section 207, file a complaint against a common carrier with the Commission or in
federal district court for the recovery ofdamages.23I We are unlikely, in adjudicating a
complaint, to examine the consistency ofa state decision with sectionS 251 and 252 ifa judicial
determination has already been made on the issues before us.239

129. Finally, we clarify, as one commenter requested,240 that nothing in sections 251 and
252 or our implementing regulations is intended to limit the ability ofPersons to seek relief
under the antitrust laws, other statutes, or common law. In addition, in appropriate
circumstances, the Commission'could institute an inquiry on its own motion, 47 U.S.C. § 403,
initiate a forfeiture proceeding, 47 U.S.C. § 503(b), initiate a cease-and-clesi proceeding, 47
U.S.C. § 312(b), or in extreme cases, consider initiating a revocation proceeding for violators

2M While we would have~ to review such complailds, we DOte that we JDiabt dectiDe, It least in some
instances, to~ fiDaIlcial~~ a CGIDIDOD carrier that is acting puI'IUIDt to state nquiremeDtI or
authorization, even ifwe sustain the a11ejations in the complaint. ,

237 See Number Portabll~, ~ Freemon v. AT&T, 9 FCC R&:d 4032,4033 (1994) (provision permitting
·eved~ vio • ofwwfthibition • UDIUtborized~OD ofcertIiD commUDic:adoDs to~

~ginUDiied S1ates~~ or:mo:.court ofcampeteDtjurjldic:lioD" did not bar. complaint
under sectiOD 208 ofthe Communications Act); ..also Po/lela~,.Pr't1VlsiOll ofS'ltared .
Telecomm1l1lications Service, 3 FCC 1lcd 693 f (1988) (the seetioo 208 complaint~ is available to resolve any
specific DrObl~ that might arise regarding shared telecommunications service regulation by • stIte that impinges
upon a (ederal mterest).

231 See 47 U.S.C. § 207.

239 Town ofDeerfieldv. FCC, 992 F.2d 420, 428-430 (2d Cir. 1993).

240 See MCI commentS at 9.
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with radio licenses, 47 U.S.C. § 312(a), or referring violations to the Department ofJustice for
possible criminal prosecution under 47 U.S.C. § 501, 502 " 503(a).

F. RegulatioDl ofBOC Statements ofGenerally Available Terms

130. We noted in the NPRM that section 251 and our implementing regulations govern
the states' review ofDOC statements ofgenerally available tenns and conditiOns,:Ml as well as
arrangements reached through compulsory arbitration pursuant to section 252(b}.242 We
tentatively concluded that we should adopt a single set ofstandards with which both atbitrated
agreements and BOC statements ofgenerally available tenns must comply.

131. ODly a few commenters addressed this issue, and most concurred with the tentative
conclusion that we should apply the same requirements to both arbitrated agreements and DOC
statements of generally available terms.:M3 The illinois Commission, for example, asserts that,
"[s]ince the generally available terms could be-viewed as a baseline against which to craft
arbitrated arrangements, it is reasonable to hold both arbitrated agreements and the BOC
statements ofgenerally available terms to the same standards."244 CompTe} asserts that,
particularly ifstates require incumbent LECs to tariff the terms and conditions in agreements that
are subject to arbitration, there will be few ifany distinctions between arbitrated agreements and
generally available terms and conditions.:M5

132. We hereby find that our tentative conclusion that we shoUld apply a single set of
standards to both arbitrated agreements and BOC statements ofgenerally available terms is
consistent with both the text and purpose ofthe 1996 Act. BOC statements ofgenerally
available terms are relevant where a BOC seeks to provide in-region intcrLATA service, and the
BOe has not negotiated or arbitrated an agreement Therefore, such statements are to some
extent a substitute for an agreement for interconnection, services, or access to unbundled
elements. We also find no basis in the statute for establishing different requirements for
arbitrated agreements and BOC statements o(generally available terms. Moreover, a single set
ofrequirements will substantially ease the burdens ofstate commissions and the FCC in

241 See 47 U.S.C. §§ 252(t) and 271(c)(2)(B).

242 NPRM at para. 36 (citing 47 U.s.C. I§ 252(b). (t).

243 ACTA comments at 4; Arch comments at 5; BellSoudl comments at 7; CompTel comments at 105; illinois
Commission comments at 14; MCI comments at 7; Sprint comments at 8.

244 Illinois Commission comments at 14.

245 Comptel comments at 105.
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reviewing agreements and statements ofgenerally available trm1s pursuant to sections 252 and
271.

G. States' Role ill F.teriDg Local Competition Under Sections 251 and 251

133. As already refme.nced, states will play a critical role in pmmoting local competition,
including by taking a key role in the negotiation and arbitration process. We believe the
negotiation/arbitration process pursuant to section 252 is likely to proceed as follows. Initially,
the requesting carrier and incumbent LEC will seek to negotiate mutually agreeable rates, terms,
and conditions governing the competing carrier's intercoDnection to the iDcumbent's network,
access to the incumbent's unbundled network elements, or the provision ofservices at wholesale
rates for resale by the requesting carrier. Either party may ask the relevant state commission to
mediate specific issues to facilitate an agreement during the negotiation process.

134. Because the new entrant's objective is to obtain the services and access to facilities
from the incumbent that the entrant needs to compete in the incumbent's market, the negotiation
process contemplated by the 1996 Act bears little resemblance to a typical commercial
negotiation. Indeed, the entrant has nothing that the incumbent needs to cOmpete with the
entrant, and bas little to offer the incumbent in a negotiation. Consequently, the 1996 Act
provides that, ifthe parties fail to reach agreement on all issues, either party may seek arbitration
before a state commission. The state commission will arbitrate individual issues specified by the
parties, or conceivably may be asked to arbitrate the entire agreement' In the event that a state
commission must act as arbitrator, it will need to ensure that the arbitrated agreement is
consistent with the Commission's rules. In reviewing arbitrated and negotiated agreements, the
state commission may ensure that such agreements are consistent with applicable state
requirements.

135. Under the statutory scheme in sections 251 and 252, state commissions may be
asked by parties to define specific terms and conditions governing access to unbundled elements,
interconnection, and resale ofservices beyond the rules the Commission establishes in this
Report and Order. Moreover, the state commissions are responsible for setting specific rates in
arbitrated proceedings. For example, state commissions in an arbitration would likely designate
the terms and conditions by which the competing cmier receives access to the incumbent's
loops. The state commission might arbitrate a description or definition ofthe loop, the term for
which the carrier commits to the purchase ofrights to exclusive use ofa specific network
element, and the provisions under which the competing carrier will order loops from the
incumbent and the incwnbent will provision an order. The state commission may establish
procedures that govern should the incumbent refmbish or replace the element during the
agreement period, and the procedures that apply should an end user customer decide to switch
from the competing carrier back to the incumbent or a different provider. In addition, the state
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commission will establish the rates an incumbent charges for loops, perhaps with volume and
term discounts SPeCified, as well as rates that carriers may charge to end users.

136. State commissions will have "similar responsibilities with respect to other unbundled
network elements such as the switch, interoffice transport, signalling and databases. State
commissions may identify network elements to be unbundled, in addition to those elements
identified by the Commission, and may identify additional points at which incumbent LECs must
provide interconnection, where teclmically feasible. State commissions arc responsible for
determining when virtual collocation may be provided instead ofphysical collocation, pursuant
to section 251(cX6). States also will determine, in accordance with section 251(f)(I), whether
and to what extent a rural incumbent LEC is entitled to continued exemption from the
requirements ofsection 251(c) after a telecommunications carrier has made a bona fide request

under section 251. Under section 251(£)(2), states will determine whether to grant petitions that
may be filed by certain LEes for suspension or modification ofthe requirements in sections
251(b) or (c).

137. The foregoing is a representative sampling ofthe role that states will have in
steering the course oflocal competition. State commissions will make critical decisions
concerning a host ofissues involving rates, terms, and CODditions ofinterconnection and
unbuncfli.ng arrangements, and exemption, suspension, or modification ofthe requirements in
section 25I. The actions taken by a state will significantly affect the development of local
competition in that state. Moreover, actions in one state arc likely to iDfluence other states, and
to have a substantial impact on steps the FCC takes in developing a pro-competitive national
policy framework.
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m. DUTY TO NEGOTIATE IN GOODFAlTB

A. Backp"Ouad

138. Section 251(c)(l) ofthe statute imposes on incumbent LEes the "duty to negotiate
in good faith in accordance with section 252 the particular terms aDd conditions ofagreemeats to
fUlfill the duties described" in sections 2S1(b) and(c), and fUrther provides that "(t)he requesting
telecommUDications carrier also bas the duty to negotiate in good faith the terms and conditions
of such agreements."246 In the NPRM, we asked parties to comment on the extent to which the
Commission should establish national rules defining the requiremeDts ofthe good faith
negotiation obligation.

B. Advuataps aDd Dilaclvuatages of National Rules

1. Comments

139. Some potential new entrants and other parties assert that clearDatioDal guidelines
will prevent incumbent LEes from abusing their bargaining power for the purpose of
undermining efforts to eliminate barriers to competition.247. Some parties also assert that, in the
absence ofspecific rules, negotiations between potential competitors are likely to be needlessly
prolonged and contentiOUS.241 SBA claims that delay and other anticOID.petitive tactics are
particularly burdensome on small businesses.249 In addition, IndepeDdent Cable "
Telecommunications Assln expresses concern that states might establish guidelines that favor the
incumbent250 Other parties agree that national rules defining some limited aspects ofgood faith
can simplify both negotiations and dispute resolution, but nevertheless contend that the
Commission should not establish extensive or detailed rules in this area, because the facts and
tactics ofvarious negotiations will display only a few characteristics in common.251

:M6 47 U.S.C. § 25l(cXl).

247 See, e.g.• AT&T comments at 86-88; CEDRA COIDInents at 1-9; TCC comments at 7-13.

241 See, e.g.) ACSI comments at 7-11; AT&T comments at 86-11; Centennial Cellular Corp. comments at 2-10; Cox
comments at 43-46; NCTA comments at 59-63.

249 SBA comments at 8.

250 Ind. Cable & Telecomm. Aas'n reply at 7.

251 See, e.g.) Georgia Commission comments at 6; Pennsylvania Commission comments at 19-20; SBA comments at
9; Sprint comments at 10-11; Attorneys General reply at 12-13.
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140. Some incumbent LECs and other parties contend that the FCC need not establish
any rules regarding good faith negotiation, beaulse the statute builds in a remedy ofarbitration
for parties that are cJissatisfied with the negotiation process.2S2 They maintain that national rules
are inappropriate because adetenniDation ofwhether a party has acted in good faith·requiIes
examination ofspecific facts that will not describe a pattern across the country.253 SBC contends
that national standards are inflexible, and thus will slow down the negotiation process, and that
national rules are nn!'t'C4ssary, because the 1996 Act provides incentives for incumbents to
negotiate.2S4 Some parties also claim that section 2S2(bX5) sets forth standards for good faith
negotiation, and that provision makes no mention ofa role for the FCC.255

1. Discussion

141. We conclude that establishing some national standards regarding the duty to
negotiate in good faith could help to reduce areas ofdispute and expedite fair and successful
negotiations, and thereby realize Congress's goal ofenabling swift market entry by new
competitors. In order to address the balance ofthe incentives between the bargaining parties,
however, we believe that we should set forth some minimum requirements ofgood faith
negotiation that will guide parties and state commissions. As discussed above, the requirements
in section 251 obligate incumbent LEes to provide interconnection to competitors that seek to
reduce the incumbent's subscribership and weaken the incumbents dominant position in the
market. Generally, the new entrant has little to offer the incumbent Thus, an incumbent LEC is
likely to have scant, ifany, economic incentive to reach agreement iii addition, incumbent
LECs argue that requesting carriers may have incentives to make umeasonable demands or
otherwise fail to act in good faith.256 The fact that an incumbent LEC has superior bargaining
power does not itselfdemonstrate a lack ofgood faith, or ensure that a new entrant will act in
good faith.

142. We agree with commenters that it would be futile to try to determine in advance
every possible action that might be inconsistent with the dirty to negotiate in good faith. As

252 BellSouth comments at 10-11; Texas Commission comments at 6-8; USTA comments at 8; see also District of
Columbia Commission comments at 14-17.

253 See, e.g., Bell Atlantic comments at 47 (citiltg AIM1Idment to the COIfIIIIi8sion's RMks~ Q Pkmfor
Shoring the Costs o/MiI:rawave Rslocation. wrDocket 95-157, Notice ofProposed RuJeaiiIk~ FCC 96-196
(reI. Apr. 30.1996»); Citizens Utilities comments at 6; Illinois Commission comments at 20-21; io Commission
comments at 21.

254 SBC comments at 12-15.

255 Citizens Utilities comments at 6; SBC comments at 7, 20.

256 See e.g., Bell Atlantic comments at 49; U S West commcms at 40-42.
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discussed more fully below, determining whether or not a partYs CODduet is consistent with its
statutory duty will depend largely on the specific facts ofindividual nepiatiODS. Therefore, we
believe that it is appropriate to identify factors or practices that may be evidence offailure to
negotiate in good faith, but that will need to be considered in light ofall relevant circumstances.

143. Consistent with our discussion in Section n, above, we believe that the Commimon
has authority to review complaints alleging violations ofgood faith neaotiation pursuant to
section 208.257 Penalties may be imposed under sections 501, 502 and 503 for failure to
negotiate in good faith. In addition, we believe that state commissions have authority, under
section 252(b)(5), to consider allegations that a party bas failed to negotiate in good faith. We
also reserve the right to amend these rules in the future as we obtain more information regarding
negotiations under section 252.

C. Speclfie Practices tIult May CoDJtitute • FaDure to Negotiate ill Good Faith

1. Comments

144. The comments included numerous suggestions regarding what might constitute a
violation ofthe duty to negotiate in good faith. Commenters disagree about whether requiring
another party to sign a DODdisclosure agreement constitutes failure to negotiate in good faith.
Some parties urge the Commission to prohibit DODdisclosure agreements altogether,2SI but otller
parties assert that there may be legitimate reasons to seek nondisclosure.259 Some parties assert
that the Commission should only prohibit overly broad or restrictive nondisclosure agreements,
such as agreements that cover information that is not commercially seDSitive, or that require
withholding information from regulatory agencies.2tO Some potential competitors also jm>pose
that incumbents should not be permitted to refuse to negotiate until a requesting carrier signs a
nondisclosure agreement.261

2S7 We~ously have held that parties may raise Il1eaatiou reardiD2 good fai1h~~t to section
208. Cellular Inttll'ConntICtion proceeding, 4 FCC Rca 2369, 23'71 (19"89). The ComIniuioa also held in tbIt cue
that "the conduct ofgood fai1h Degotiations is DotjurisdietiODally severable." Id. at 2371.

2SI See, e.g., LCI comments at 24; SBA comments at 9; TCI comments at 24.

259 See, e.g., Ben Atlantic commCDts at 48-49; GVNW commCDts at 3-4; Dlinois Commission comments at 21;
Sprint comments at 11-12; USTA comments at 8 D.ll; U S West comments at 39-40.

- See, e.g., GST comments at S; MFS comments at 10-14; TCC commCDts at 9 (very broad nondisclosure
~ents puts the incumbent in a ~erful~on, because it bu information abOut numerous~ and
tlie.aJIIlpetitor does not have access to tbIt same information); Teleport comments at S-10; Texas Cominission
comments at 6-8.

261 See, e.g., ACTA comments at 6-7.i~ comments at 9-10; mc comments at 7-8; NCTA comments at S9-63;
Teleport comments at S-10; accord washington CommissiOll comments at 12.
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145. Commenters assert that other practices constitute a violation ofthe duty to negotiate
in good faith. For example, most commenters on this issue agree that demands that a party limit
its legal rights or remedies signal a lack ofgood faith.262 Many new entrants also assert that
actions that have the purpose or eft'ect ofdelaying or impeding negotiations constitute failure to
negotiate in good faith. For example, GST asserts parties should be required to JeSpond within a
reasonable time to a request to begin negotiations.263 Some parties also claim that faj)jng to
respond to a proposal or participate meaningfully and with the intention ofreaching agreement
demonstrates a lack ofgood faith.264 For instance, Time Warner contends that a party may not
simply present proposals that do not include critical terms, or that it knows are unacceptable.265

Parties also maintain thatestablishing preconditions, such as requiriDg requesting carriers to
GOmplete unnecessary forms before beginning negotiations, should be prohibited.-

146. New entrants argue that the failure ofan incumbent LEe to provide information
necessary to conduct meaningful negotiations constitutes a refusal to negotiate in good faith.267

Incumbent LEes similarly assert that requesting carriers should be required to provide certain
information necessary to respond to their requests. For example, U S West states that an
incumbent should be able to require a carrier that seeks interconnection to disclose what it wants
to obtain, where, when, and for what duration.26I US West contends that a requesting carrier
should not be permitted to demand immediate unbundling or intercoDnection, thereby forcing the
incumbent to incur costs, while refusing to provide a proposed purchase and deployment
schedule. Some incumbent LEes advocate a "bona tide request" req~ent for all

262 See, e.g., ACfA comments at 6-7; Illinois Commission comments at 21; SBA comments at 9; Sprint comments at
II; TCI comments at 24; Washington Commission comments at 12.

26J GST cOmments at S; accordACSI comments at 7-11; Bell AtlIDtic comments at 49(~ to schedule
negotiations after making a request demonstrates bad faith); MFS comments at 10-14; time Warner comments at
22-23.

264 MFS~ents at 10-14; Time Warner comments at 22-23..

265 Time Warner comments at 22.

266 ALTS comments at 12; AT&T COIDIDflDts at 86-18; Cox CC)IIIIIWQ at 45-46; Excel COIDIDfIDtI at 1-9; IDtelcom
comments at 3-13; mc comments at 7-8; MFS comments at 10-14; LeI comments at 23; NCTA c:ommflDts at 59­
60; Time Warner comments at 22; WIIShington Commission COJIIIDfIDts at 12; NTIA reply at 6 n.14.

267 See, e.g., ACSI comments at 7-11;AT&T c:ommeats at 86-11; Cox COJIIIDfIDts at 45-46; GST c:ommeats at 6-~i .
MFS comments at 10-14 (foreDq)lI, iDcuIDI»eDtLECs mustmMde deIaUed duc:umeatItioa to support claims mat
a reguest to unbundle III element is tecbDicallY infeasible); TCt comments at 9 (incumbent LEes must provide cost
studies that underlie proposed rates); IlDle Warner comments at 22.

261 U S West commentS at 40-42.
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intercoJmection requests.- Under such a requirement, a requesting camer would have to: (1)
certify that it will make use ofthe services or facilities it Ieque&ts within a specified period from
the date ofthe request; (2) describe the purpose ofthe request; (3) specify precisely what it was
requesting; and (4) agree to purchase the requested services or facilities for a minimum time.
Other pII1ies specifically object to a "bona fide request" requirement. For example, LCI states
that such a requirement would forge a carrier to agree to purchase services or facilities before
prices and other terms and conditions have been. established.2'70

147. Other practices to which some commenters object include a refusal to DeloUate any
proposed term or condition, or conditioniDa neaotiation on one issue upon first reacbing
agreement on another issue.271 Time Warner contends, for eumple, that parties should not be
permitted to require agreement on non-price terms before beginning to negotiate prices.272 Time
Warner also contends that it is a failure to negotiate in good faith to liDk Degotiations under
section 252 with negotiations between parties in another context. Some parties contaJd that it
demonstrates a lack ofgood faith for a party to fail to appoint a representative in negotiations
that has authority to bind the party it represeDts,2'13 or at least authority to enter into tentative
agreements on behalfofsuch party,274 and that such failure needlessly delays negotiations.
SCBA asserts that delays caused by failing to appoint an appropriate lepreientative are
particularly burdensome on small cable operators, which lack the reaources to endure protracted
negotiations and arbitrations.27S

2. Discussion

148. The Uniform Commereial Code defines "good faith" as "honesty in fact in the
conduct ofthe transaction concerned."276 When looking at good faith, the question "is a narrow

269 See. e.g' l CinciDDati Bell comments at 8-9; OlE COIDJDCIltS at 15-17; PacTel c:ommcats at 16-21; ros comments
at 5-6; Aricnorage Tel. Utility reply at 6-7.

270 LeI comments at 24; accordGCI reply at 3.

%71 ALTS comments at 12; AT&T comments at 86-88; BellSouth comments at 10-11; TDDe Warner comments at 22.

272 Time Warner comments at 26.

%73 AT&T comments at 86-88; CEDRA comments at 8.

%7. MFS comments at 10-14.

%7S SCBA comments at 10; acconiExceI comments at 8-9; SBA CQin""lltl at I; Froatierreply at 6.

276 U.C.C. 11-201(19) (1981); Sft tIlso Black's Law pi.cdoaary at35~(~ed. 1983) (-Good faith is In
~bleaDd abstract~ with DO tcdvric:a1 mnning or~ 4efiDL- ad it • amoa.a odIer
thingS, an honest belief. the~ of malice, ad the 8bseDce of design~ ore:::r::=slIDCODICiODable
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one focused on the subjective intent with which the person in question bas acted."277 Even where
there is no specific duty to negotiate in good faith, certain principles or standards ofconduct have
been held to apply.271 For example, parties may not use duress or misrepresentation in
negotiations.279 Thus, the duty to negotiate in good faith, at a minimum, prevents parties from
intentionally misleading or coerciD& parties into reaching an agreement they would not otherwise
have made. We conclude that intentionally obstructing negotiations also would constitute a
failure to negotiate in good faith, because it reflects a party's unwillingness to reach agreement

149. Because section 252 permits parties to seek mediation "at any point in the
negotiation,"210 and also allows parties to seek arbitration as early as 135 days after an incumbent
LEe receives a request for negotiation under section 252,211 we conclude that Congress
specifically contemplated that one or more of the parties may fail to negotiate in good faith, and
created at least one remedy in the arbitration process.212 The possibilityofarbitration itselfwill
facilitate good faith negotiation. For example, parties seeking to avoid a legitimate accusation of
breach ofthe duty ofgood faith in negotiation will work to provide their negotiating adversary
all relevant information - given that section 252(bX4)(B) authorizes the state commission to
require the parties "to provide such information as may be necessary for the State commission to
reach a decision on the umesolved issues."213 That provision also states that, ifeither party "fails
unreasonably to respond on a timely basis to any reasonable request from the State commission,
then the State commission may proceed on the basis ofthe best information available to it from
whatever source derived."214 The likelihood that an arbitrator will review the positions taken by
the parties during negotiations also should discourage parties from refusing unreasonably to
provide relevant information to each other or to delay negotiations.

advantage ••• ").

%77 U.C.C. § 1·201 (84).

·271 Steven J. Burton and Eric G. Anderson, ConIractuoJ GoodFaith, § 8.2.2 at 332 (I99S).

2'79 Id, § 8.3.1 at 33S.341.

210 47 U.S.C. § 2S2(8)(2).

211 47 U.S.C. § 2S2(bXl).

212 Section 2S2(b)(4XC)~ state commissions to "conclude the resolution oflIlY unresolved issues not later
than 9 months after the date on which the local exchange carrier received the request tmder this section.." 47 U.S.C.
§ 2S2(bX4XC)·

213 47 U.S.C. § 2S2(b)(4XB).

214ld
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150. We believe that determining whether a party bas acted in good faith often will need
to be decided on a case-by-case basis by state commissiODS or, in some instances the FCC, in
light ofall the facts and circumstances~ying the negotiations.- In light ofthese
consideratiODS, we set forth lOme minimum standards that will offer parties gUidance in
determining whether they are acting in good faith, but leave specific detei.itjnatjons ofwhether a
party has acted in good faith to be decided by a state conmrission, court, or the FCC on a case­
by-case basis.

151. We find that there may be pro-competitive reasons for parties to enter into
nondisclosure agreements. A broad range ofcommeJIters, including DeC&, state commissions,
and incumbent LEes, support this view. We conclude that there can be nondisclosure
agreements that would not constitute a violation ofthe good faith negotiation duty, but we
caution that overly broad, restrictive, or coercive nondisclosure requirements may well have
anticompetitive effects. We therefore will not prejudge whether a party has demonstrated a
failure to negotiate in good faith by requestiDg another party to sign a nondisclosure agreement,
or by failing to sign a nondisclosure agreement; such Mmands by incumbents, however, are of
concern and any complaint alleaing such tactics should be evaluated carefully. Agreements may
not, however, preclude a party from providing information requested bY the FCC, a state
commission, or in support ofa request for arbitration under section 252(b)(2)(B).

152. We reject the general contention that a request by a party. that another party limit its
legal remedies as part ofa negotiated agreement will in all cases constitute a violation ofthe duty
to negotiate in good faith. A party may voluntarily agree to limit its legal rights or remedies in
order to obtain a valuable concession from another party. In some circumstances, however, a
party may violate this statutory provision by demanding that another waive its legal rights. For
example, we agree with ALTS' contention that an incumbent LEC may not demand that the
requesting carrier attest that the agreement complies with all provisions ofthe 1996 Act, federal
regulations, and state law,216 because such a demand would be at odds with the provisions of
sections 251 and 252 that are intended to foster opportunities for competition on a level playing
.field. In addition, we find that it is aper se failure to negotiate in good faith for a party to refuse
to include in an agreement a provision that permits the agreement to be amended in the future to
take into account changes in Commission or state rules. Refusing to permit a party to include
such a provision would be tantamount to forcing a party to waive its legal rights in the future.

153. We decline to find that other practices identified by parties constitute per se·
violations ofthe duty to negotiate in good faith. Time Warner contends that we should find that

2IS This is consistent with earlier Commission decisions. See.A.mendnaent to tlte COInmi.uion'sbla~a
PlanlO1' Sharing the Costs ofMicrowave Relocation, WI' Docket 95-157, First Report and Order, FCC'l6-196". at
para. 20 (reI. Apr. 30, 1996).

216 AL1'8 comments at Attachment A~ IS.

74



Federal Communications Commission 96-325

a party is not negotiating in good faith UDder section 252 ifit seeks to tie resolution ofissues in
that negotiation to the resolution ofother, umeJated disputes between the parties in another
proceeding. On its face, the hypothetical practice raises concerns. Time Warner, however, did
not present specific examples ofhow linking two independent negotiation proceedings would
unclermine good faith negotiations. We believe that requestiDa carriers have certain rights under
sections 251 and 252, and those rights may not be derogated by an incumbent LEe demanding
quidpro quo concessions in another proceeding. Parties, however, could mutually agree to link
section 252 negotiations to negotiatioDS on a separate matter. In fact, to the extent that
concurrent resolution of issues could offer more potential solutions or may equalize the
bargaining power between the parties, such action may be pro-competitive.217

154. We agree with parties contending that actions that are intended to delay negotiations
or resolution ofdisputes are inconsistent with the statutory duty to negotiate in good faith.211 The
Commission will not condone any actions that are deliberately intended to delay competitive
entry, in contravention ofthe statute's goals. We agree with SCBA that small entities SO"!1cing to
enter the market may be particularly disadvantaged by delay. However, whether a party has
failed to negotiate in good faith by employing unreasonable delaying tactics must be determined
on a specific, case-by-ease basis. For example, a party may not retbse to negotiate with a
requestiDa telecommunications carrier, and a party may not condition negotiation on a carrier
first obtailling state certification.219 A determination based upon the intent ofa party, however, is
not susceptible to a standardized ·rule. Ifa party refuses throughout the negotiation process to
designate a representative with authority to make binding reprlCsentatiOns on behalfofthe party,
and thereby significantly delays resolution ofissues, such action would constitute failure to
negotiate in good faith.290 In particular, we believe that designating a representative authorized to
make binding representations on behalfofa party will assist small entities and small incumbent

217 For example, an incumbent LEe that offers video~may be~g for the right to use video
pro~C!WDed.~ I cable COIIlpI1!y while the clbIe COIIIplDy is~... for~with the
mcUlDbent LEe. AddreuiD.I some or all ofthe issues in the two JlIIC)tiatioas coDlClively c:ouJd=the cPons
for reaching lp'IeDlent, IDClwould equ,lize the parties' bargaining power, because ach bas SOlD • that die
other party CieSires.

211 See UnitedStates v. A...-ican Tel. and Tel. Co., 524 F. Supp.1336, 13S61Dd D.14 (D.D.C. 1981);,. also
National lAbor RslatiOIU Board Y. Katz, 369 U.S. 736t 742 (1962);.~ o/RMlG andPolicies Goveming the
Anachment olClble Television HtlI'dware to UtUity Poles, 4 FCC IU:Q 468, 472 (1989).

219 See, e.g., ALTS c:ommerds at 12.13 (COIltcDding d:lat U S West has refused to ..-tnegotiItiaas until it formed its
positions iegarding section 251, and that SBC has attempted to interpret and "enforce" state certification
requirements). .

190.1be Commission his reached acoali_t COIlClusion in other iDItImces. See, e.g.,S:ofGross
Telecosti~ Inc. t 92 FCC 2d 250, 442 (l91l); hblic Notice, FCC Asks for Cammeats . the Establishment
ofand Advisory Committee to Negotiate PrOposed R.eguJations, 7 FCC Red 2370, 2372 (1 ).
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