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LECs by centralizing commUDications and thereby facilitating the negotiation process.291 On the
other~ it is umeascmable to expect an agent to have autbority to bind the principal on every
issue - Le., a person may reasonably be an agent oflimited authority.

155. We agree with iDcumbcmt LEes and new entrants that conteod that the parties
should be required to provide information necessary to teach agreement.292 Parties should
provide information that will speed the provisioning process, and iDcumbeat LEes must prove to
the state CQJDJDission, or in some instances the Commission or a court, that delay is not a motive
in their conduct. Review ofsuch requests, however, must be made on a case--by-ease basis to
determine whether the information requested is reasonable and necessary to resolving the issues
at stake. It would be reasonable, for example, for a requesting carrier to seek and obtain cost data
relevant to the negotiation, or information about the incumbeat's netwoJk that is necessary to
make a determination about which network elements to request to save a patticulm' customer.293

It would not appear to be reasonable, however, for a carrier to demand proprietary information
about the incumbent's network that is not necessary for such intercoDnection.2M We conclude
that an incumbent LEC may not deny a requesting carrier's reasonable request for cost data
during the negotiation process, because we conclude that such information is necessary for the
requesting carrier to determine whether the rates offered by the incumbent LEC are reasoDable.
We find that this is consistent with Congress's intention for parties to usc the voluntary
negotiation process, ifpossiblef to reach agreements. On the other band, the refusal ofa new
entrant to provide data about its own costs does not appear on its face to be unreasonable,
because the negotiations are not about unbundling or leasing the new entrants' networks.

291 For~ ofour analysis pursuant to the Regulatory FlexIbility Act, S U.S.C. §§ 601 tit,.,., our usc ofthe
. terms Smill entities" and "Small businesses" does noten~ "sInall incumbent LEes." We usc the tenn "small

incumbent LEes" to refer to any incumbent LEes that IIpIbIy JDiaht be defined by the Small BusiDeu
AdminislratiOll as "small business concerns."

2t'1S.NatioNI/LDb01' IWiItit»u Boanl v. Tnt", Afi Co., 351 U.S. 149.. 153 (1956) {the 1rierof fact c.~
conclude that aparty lacks good faith if it raises ISIertioDs about iDlbiIitY to pay witIloat makJDa ... atiahteIt effoit
to substantiate that claim);I. also Microwave FacilltiIJI Optrating in 1'850-1990MHz (2GHz)1ltmd, 61 FoR.
29679,29689 (1996).

29J S.discussion oftcdmical feasibUitY. UJ/iYJ. 8ectkm IV. In Iddition..' tthe (Dnm-iaIl's fedenl~
committee, the Network ReUabi1ity CoUDcil, has~........SIII!IJQIrize IDClIiIt ICtivitieI tbIt need to
occur when service providers c:oanect their networks~t to defined iJdIln:aaDectio~ or when .
~ are attemptina to define a new network iuterface~on. As CODSeDIUS~ hm the
CoUDcil, we the e1elDeDts defiDecl in the lias are"~ fiitb" __far~. Comments ofthe
Secretariat or::-eSecoDd Network Reliability CouDw:Kat 4-5 (citing NtItWOI'lc Rslillbllity: The Ptllh FtJrWIII'd,
(19%), Section 2, pp. 51-56).

2941bis is consistent with . FCC determiMrioas. s.. e. ...........~1bMafIItdPolicia~ the
A.ttachnumt ofCable T~t.rdwore to UtIlity PoIa, 4F&'Rc:d468, 472 (1919) (good faith nepaticms
necessitate tliat, at a minimum, one party must approach the other with a specific request). . .
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156. We also find that incumbeIit LEes may not require requesting carriers to satisfy a
"bona fide request" process as part oftheir duty to negotiate in good fAith. Some ofthe
information that incumbent LEes propose to include in a bona fide request requirement may be
legitimately demanded from the requesting carrier; some oftbe proposed requinments, on the
other hand, exceed the scope ofwhat is necessary for the parties to reach agreement, and
imposing·such requirements may discourage new entry. For~, parties advocate that a
"bOna fide request" requirement should require requesting carriers to commit to purchase
services or facilities for a specified period oftime. We believe that forcing carriers to make such
a commitment before critical terms, such as price, have been resolved is likely to impede new
entry. Moreover, we note that section 251(c) does not impose any bona fide request requirement..
In contrast, section 251(f)(I) provides that a rmal telephone company is exempt from the
requinments of251(c) until, among other things, it receives a "bona fide request" for
interconnection, services, or network elements. This suggests that, ifCongress had intended to
impose a "bona fide request" requirement on requesting carriers as part oftheir duty to negotiate
in good faith, Congress would have made that requirement explicit

. D. AppUcabiUty ofSection 252 to Preexisting AgreemeDts

1. Background

157. Section 252(a)(l) provides that, "[u]pon receiving arecru:est for interconnection,
services, or network elements pursuant to section 251, an incumbent local exchange carrier may
negotiate and enter into a binding agreement with the requesting telecommunications carrier or
carriers without regard to the standards set forth in subsections (b) and (c) ofsection 251 ....
The agreement, including any interconnection agreement negotiated before the date ofenactment
ofthe Telecommunications Act of 1996, shall be submitted to the State commission under
subsection (e) ofthis section."295

158. In the NPRM, we sought comment on whether sections 252(a)(l) and 252(e) require
parties that have negotiated agreements for interconnection, services or network elements prior to
the passage ofthe 1996 Act to submit such agreements to state commissions for approval. We
also asked whether one party to such an existing agreement could compel renegotiation and
arbitration in accordance with the procedures set forth in section 252.

2. Comments

159. In general, potential local competitors that addressed this issue argue that the plain
language ofsection 251(a)(I) requires such agreements to be filed with the appropriate state

29S 47 U.S.C. § 252(a)(I). Section 252(e)provides that "(a)ny iatercoJmectiOll~entadopted by negotiation or
arbitration shall be submitted for approval to the State CX)DUI1ission." 47 U.S.C. § 2S2(e);
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commiMion for review under section 252(e).- In addition, these parties assert that, pursuant to
section 252(i). the terms of such agreements must be made available to other carriers.2t7 These .
parties claim that filiDg such aareements also should be mquired as a IDItt« ofpublic policy,
because they provide evideDce ofexisting iDtercoDDeCtion tenDs that may provide the baseline
for other negotiations,291 and casure that incumbents are DOt favoring some caniers over others.·
Parties also claim that preexisting agreements will provide uscdU1 iDformation to the states,300 and
that states should have the ability to review preexisting aareements to ensure that they comply
with the 1996 Act.301

160. Incumbent LEes allege that the statute does DOt require that preexisting agreements
be filed with state commissions. They contend that Conpess only intended parties to file
agr=ments negotiated pursuant to section 251.302 These parties point out that section 252(a)
specifically refers to requests for intercoDDeCtion, services, or network elements "pursuant to
section 2S1," and contend that an agreement reached prior to the enactmeat of the 1996 Act, by
definition, could not have been negotiated pursuant to section 251.303 Several parties suggest that
the 1996 Act only requires filing ofpreexisting agreements that have been amended subsequent
to the enactment ofthe 1996 Act, or that have been incorporated by refeIeDce into agreements
negotiated pursuant to section 251.304 Some commenters also contend that, as a policy matter,
there is no reason to require filing ofpreexisting agreements. The Califomia Commission asserts
that requiring filing and review ofpreexisting agreements would be burdensome for states, and is

296 s., e.g., ALTS COIDIIlI:IJSI at 14-16; CompTel COIDIDClDts at 104; GST CCJIIIIDftdS at 7;J~ 1Dten:able commeD1S
at 22-23; Ohio Coasumers' Counsel comments at 6;S~ commems at 12; TCC CUJlIMIdIat 9-10; Me also
Louis~ Commission comments at 8 (CIITiers must Submit preexisting agreements upon request by the state
CODUDJJS1on).

2f7 Section 2S2(i) provides that aLEe "shall make available any inten:oDnectioo, .-vice. ornetwodc element
~vided under an~eDt~ved under this section to which it is a pIItf to any other requestiIlg
telecommunications carrier upon the same terms and conditions u those proVided in the apeement." 47 U.S.C. §
252(i).

:191 AT&T comments at 88-90; Jones Intereable comments at 22-23.

- ALTS comments at 14-16, reply at 39-41.

:100 See. e.g., AT&T comments at 88-90.

301 See, e.g., Arch comments at 9-10; Time Warner comments at 25.

3CI1 See, e.t!tl:ellSouth commemaat 10-11; CiDciDDIti Bell comments at 9-10; Home Tel commeD1S at 2;
J. Stauru . comments at 3; F. Williamsou comments at 5.

303 See. e.J.• Ameriteeh comments at 9>96; BeIlSoutb comments at 10-11; NYNEXreplyat 15.16 (section 251(i)
also applies only to agreements approved UDder section 252).

304 See. e.g., Ameritech comments at 95-96; BellSoutb COIDIDeIltS at 10-11.
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unnecessary, because many states already reviewed such agreements prior to the passage ofthe
1996 Act.30S

161. A mated question is whether there should be a distinction between preexisting
interconnection agreements between competitors within the same service area and agreements
between non-eom.peting or neighboring LEes. Several parties contend that the 1996 Act does
not exempt such agreements ftom the filing requirementJ06 They also claim that it may be
difficult to monitor whether parties are competing, aDd that, in light ofthe 1996 Act, parties that
did not compete in the past may do so in the future.307 AcrA asserts that such agreements will
provide the best information available on tecbnically, economically and operationally feasible
interc:oDnecti.on ammgements, becaUse 1hese agreements were reached in a noncompetitive
context, where the incumbent was not striving to protect its market from competition, and
therefore, as a public policy matter, they should be publicly tiled.- ALTS states that Wisconsin
and other states have already addressed this issue and reached the same conclusion.30P

162. Incumbent LEes argue that Congress did not contemplate that agreements between
non-competing LEes would be used as models for agreements between competitors,3JO and that"
such agreements bear no relation to competitive interconDection agreements.311 Some parties
argue that requiring preexisting agreements between noncompeting LEes would jeopardize
universal service in many areas, especially where extended area service-arrangements are in
place.312 NYNEX and the Rural Telephone Coalition contend that~ between
neighboring LEes fall within the provisions ofsection 259, which give rural LEes that lack

)OS California Commission comments at 33.

306 See, e.g., Colorado Commission comments at 50; MFS comments at 66; Michipn CommiMion Staffcomments
at 20; Ohio Consumers' Counsel comments at 34; Oregon Commission comments at 33; ALTS reply at 35; Cox
reply at 38-39; WinStarreply at 18-19.

307 See, e.g., MFS comments at 67; Oregon Corumiaion commeats at 34; ALTS reply It 36; Cox reply It 39.

:JOI AcrA comments at 6-8; QCCord Cox reply at 38; W"mStar reply at 19.

309 ALTS ~Iy at 35-36. See, ~~llmwtt_gation o/the Imple1MnltJtion ofthe F.-al TeleCommunications Act of
1996 in Wisconsin, Os-n-l40 (WlSCODSin Commission May 17,J~; In IYlN~~Interconnection
Agreements o/Telecommunications Ctzrriers, DocketNo. 96-098-U (AIbnsas . ion reI. Apr. 1, 1996).

310 See, e.g., NYNEX comments at 27 {citing Joint~~ S1BteIDeDt at 117, l!ct Cong. Rcc. S7893 (dailyed.
June 7, 1995) (statement ofSen. Pressler»; Run! Tel. Coalition comments It 16; S.tK,; comments at 53; USTA
comments at 68-69.

311 Cincinnati Bell comments at 9-10; MECA comments It20-21; TexIS Statewide Telephone CoopeIative, Inc.
reply at 8-9; U S West reply at 29-30.

312 Home Tel. comments at 2; ~. Staurulakis comments at 3; see also USTA commeats It 69.
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163. Several parties recommend that apeemeDts reached before CDlCUDeDt ofthe 1996
Act should be subject to a period ofn:negotiation.314 For example, Sprint CODteDds that the
passage ofthe 1996 Act constitutes a "cbanaed circumstance" that would justify n:aegotiation of
preexisting apeemeDts.31S Sprint proposes that parties should be required to file preexisting
agreements with the state commission, but that parties should be given a six-month period to
renegotiate before the terms ofsuch agreements are made available to others UDder section
252(i). Intennedia Communications advocates that parties that Biped 10Dl-teml comracts with
incumbent LEes before additional rights and competitive altematives were available under the
1996 Act should be permitted to terminate those qreements, with minimaJliability, for a period
ofsix months after such competitive alternatives become available.316 OST advocates that only
non-incumbent LEes that are plII'ties to an agreement should have the right to renegotiate
contracts.317 The Texas Commission states that parties should be permitted to renegotiate in the
event that the state determines that the preexisting agreement violates section 252.311

164. Some parties contend that there is no basis for renegotiation ofpreexisting
COntracts.319 The IllinOis Commission maintains that parties have a legal obligation to abide by
the terms oftheir contracts, and the 1996 Act does not affect that obligation.310 It claims that a
unilateral right to abrogate existing contracts could UDdo progress that has already been made to
foster local competition. The Illinois Commerce Commission notes that parties may mutually
agree to amend existing contracts, and that a party that already has an agreement with an
incumbent may request a new agreement under section 252(i) ifthe intcrconDection, services, or

313 NYNEX reply at IS; Rural Tel. Coalition reply at 12.

314lntermedia comments at 16; LeI comments at 24-26; Sprint comments at 12-13. reply at 13-14.

315 Sprint comments at 12~Aet ........w.-e entered into UDder. dift'enDt~ ldIeme.1Dd wi1bout
c:on~lation 1?Y the~ that tbe~locallDllbt might become~ve; in addition, sUch c:on1rlCts might be
inconsistent witl1 seet10n 251, and.. should DOt~ resom'CtlI~ them); tlCCOI'd TIlDe Warner
comments at 26 (the Commission should establish wfresh look" period IS ithas i:IoDe m other cases involving
changed circumstances).

316 Intermedia comments at 16; tlCCOI'dLeI COIIIIIlClI1ts at 24-26.

317 GST comments at 7.

311 Texas Commission comments at 7-8.

319 See, e.g., Illinois Commission COIIIlDeIdS at 23-24; LouisiaDa Commission comments at 8; F. wnlilmsm
comments at S.

320 Dlinois Commission comments at 23-24.
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access to unbundled elements it seeks are different from those encompassed in the existing
agreement Pacific Telesis asserts that requiring renegotiation and arbi1ration ofexisting
agreements would waste resources and interfere with parties' settled expectations.321

3. DilCUlSioD

165. We conclude that the 1996 Act requires all intercoDneCtion agreements, "including
any intercoDneCtion agreement negotiated before the date ofenactment ofthe
Telecommunications Act of1996," to be submitted to the state commission for approval pursuant
to section 252(e).m The 1996 Act does not exempt certain categories ofagreements from this
requirement When Congress sought to exclude preexisting contracts from provisions ofthe new
law, it did so expressly. For example, section 276(b)(3) provides that "nothing in this section
shall affect any existing contracts between location providers and payphone service providers or
interLATA or intraLATA camers that are in force and effect as ofthe date ofenactment ofthe
Telecommunications Act of 1996."323 Nothing·in the legislative history leads us to a contrary
conclusion. Congress intended, in enacting sections 251 and 252, to create opportunities for
local telephone competition. We believe that this pro-competitive goal is best effected by
subjecting all agreements to state commission review.

166. The first sentence in section 252(a)(l) refers to requests for intercoDneCtion
"pursuant to section 251."324 The final sentence in section 252(a)(l) requires submission to the
state commission ofall negotiated agreements, including those negotiated before the enactment .
ofthe 1996 Act Some parties have asserted that there is a tension between those two sentences.
We conclude that the final sentence ofsection 252(a)(I), which requires that any interconnection
agreement must be submitted to the state commission, can and should be read to be independent
ofthe prior sentences in section 252(a)(I). The interpretation suggested by some commenters
that preexisting contracts need only be filed ifthey are amended subsequent to the 1996 Act, or
incorporated by reference into agreements negotiated pursuant to the 1996 Act, would force us to
impose conditions that were not intended by Congress.

167. As a matter ofpolicy, moreover, we believe that requiring filing ofall
interconnection agreements best promotes Congress's stated goals ofopening up local markets to
competition, and permitting interconnection on just, reasonable, and nondiscriminatory terms.
State commissions should have the opportunity to review all agreements, including those that

321 PacTel comments at 21.

322 47 U.S.C. § 252(a).

323 47 U.S.C. § 276(b)(3) (addressing nondiscrimination safeguards and regulatiODS regardiq payphoDe service).

32A 47 U.S.C. § 252(aXl).
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were negotiated before the new law was enacted, to ensure that such agreements do not
discriminate against third parties, and 'are DOt contrary to the public interest. ID particular,
preexisting agreements may include provisions that violate or are iDcoDsisteDt with the pro
competitive goals ofthe 1996 Act, aDd states may elect to reject such agreements under section
252(eX2XA). Requiring all contracts to be filed also limits an incumbent LEe's ability to
discriminate among carriers, for at least two reasons. First, requiring public filing of agreements
euables carriers to have information about rates, terms, and conditions that an in.cumbent LEC
makes available to others. Second, any intercoDnection, service or network element provided .
under an agreement approved by the state commissjQll under section 252 must be made available
to any other requesting telecommunicatiODS carrier upon the same terms and CODCliticms, in
accordance with section 252(i).325 In addition, we believe that having the opportunity to review
existing agreements may provide state commissions and poteDtial competitors with a starting
point for determining what is "technically feasible" for interconnection.326

168. Conversely, excluding certain agreements from public disclosure could have
anticom.petitive consequences. For example, such contracts could include agreements not to
compete. In addition, ifwe exempt agreements between neighboring non-eompetiDg LEes,
those parties might have a disincentive to compete with each other in the fiJturc, in order to
preserve the terms oftheir preexisting agreements. Such a result runs counter to the goal ofthe
1996 Act to encourage local service competition. Moreover, preserving such "non-eompeting"
agreements could effectively insulate those parties from competition by new entrants. For
example, ifa new entrant seeking to provide competitive local service·in a rural community is
unable to obtain from a neighboring BOC interconnection or transport and termination on terms
that are as favorable as those the BOC offers to the incumbent LEe in the rural area, the new
entrant caunot effectively compete.327 This isbecause the new entrant will have to charge its
subscribers higher rates than the incumbent LEC charges to place calls to subscribers ofthe
neighboring BOC.

169. We find that section 259 does not compel us to reach a different conclusion
regarding the application ofsection 252 to agreements between neighboring LEes.321 Section

325 See infra, section XV.B.

326 8,e. e.g., 47 U.S.C. §§ 25I(c)(2)(B) and 2SI(cX3).

:m This anaI)'sis does not address the~ question ofwhedler ID incumbent LEe in a nnl..must offer
intereoDnec:tion, resale services, or unbUndled network elemeD1S. As ctiscussed infra, Section XII,~
provided rural carriers with ID ex~ptionfrom section 251(c) requirements until the state commission removes
such exemption. 47 U.S.C. § 2S1(tXI).

321 Section 259~ the Commi.ion to~De,wiIbiD ODe yell' after die elite ofeu::tIQeDt ofthe 1996 Act,
reaulations that~ incumbeDt LEes "to make available to IDY qualifyina carrier suCh public switched network
infrastructure, teebDolocy, information, and telecommunications facilitiei Ilia fbnctioas as may be~ by
such qualifying carrier to provide telecommunications services, or to provide access to informasion services ... "
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259 is limited to agreements for infrastructure sharing between incumbent LEes aDd
telecommunications carriers that lack "economies ofscale or scope," as determined in
accordance with regulations prescribed by the Commission.329 We conclude that the purpose and
scope ofsection 259 differ significantly ftom the pmpose and scope ofsection 251.330 Section
259 is a limited and discrete provision designed to bring the benefits ofadvanced infrastructure
to additional subscribers, in the context ofthe pro-competitive goals aDd provisions of the 1996
Act. Moreover, section 259(b)(7) requires LEes to file with the Commission or the state "any
tariffs, con1racts or·other arrangements showing the rates, terms, and conditions UDder which
such carrier is making available public switched networlc infrastructure and functions under this
section."331 We believe that this language further supports our conclusion that Congress intended
agreements between neighboring LEes to be filed and available for public inspection.
Commenters also have failed to persuade us that universal service is jeopardized by our finding
that agreements between neighboring LEes are subjCJCt to section 252 filing and review
provisions. Concerns regarding universal service should be addressed by the Federal-State Joint
Board, empaneled pursuant to section 254 ofthe 1996 Act.332 The Joint Board has initiated a
comprehensive review ofuniversal service issues and is considering, among other matters, access
to telecommunications and information services in rural and high cost areas.333 In addition, as
discussed in Section XII, ilifra, the 1996 Act provides for exemptions, suspension, or
modification ofsome of the requirements in section 251 for rural or smaller carriers.

170. Some parties have suggested that we provide parties an opportunity to renegotiate
preexisting contracts. Parties, ofcourse, may mutually agree to renegotiate agreements, but we
decline to mandate that parties renegotiate existing contracts. In addition, as discussed below,
commercial mobile radio service (CMRS) providers that are party to preexisting agreements with
incumbent LECs that provide for non-mutual compensation have the option ofrenegotiating such
agreements with no termination liabilities or contract penalties.334 We believe that generally
requiring renegotiation ofpreexisting contracts is unnecessary, however, because state

47 U.S.C. § 259(a). A "qua1i.fying carrier" is a tolecommunic:atioas cmicr that "licks ec:aaomies ofscale or~."
and that otterste~one excb8nge service. excblnge access. and any other service included in universal service to
all~ers in die service area Without preference. 47 U.S.C.
§ 259(4).

329 47 U.S.C. § 259(d)(1).

330 The Commission plans to initiate a proceeding to establish regulations pursuant to section 259.

33\ 47 U.S.C. § 259(bX7).

J32 Universal Service NPRM. supra.

333 See 47 U.S.C. § 251(f).

334 See infra. Section XI.A.
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commissions will review preexisting agreements, and may reject any neaotiated agreement that
"discriminates against a telecommunications carrier not a party to the agreement," or that "is DOt
consistcmt with the public interest, convenience, and necessity."335 We recopize that preexisting
agreements were negotiated under very different circllmstmees, and may not provide a
reasouable basis for iDterconnection agreements under the 1996 Act. For example, non
competing neighboring LEes may have negotiated terms that simply lie not viable in a
competitive market. It would not foster efficient long-term competition to force parties to make
available to all requesting carriers interconnection on terms not sustainable in a competitive
environment. In such circumstaDces, a state commission would have authority to reject a
preexisting agreement as inconsistent with the public interest. Ifa state commission approves a
preexisting agreement, that agreement will be available to other parties in acconlance with
section 252(i). Contrary to NYNEX's assertion, once a state approves an agreement under
section 252(e), that agreement is "approved under" section 252.

171. We decline to require immediate filing ofpre-existing agreements. States should
establish procedures and reasonable time frames for n::quiring tiling ofpreexisting agreements in
a timely manner. We leave these procedures largely in the bands ofthe states in order to ensure
that we do DOt impair some states' ability to carry out their other duties UDder the 1996 Act,
especially ifa large number ofsuch agreements must be filed and approved by the state
commission. We believe, nevertheless, that we should set an outer time period to file with the
appropriate state commission agreements that Class A carriers have with other Class A carriers
that pre-date the 1996 Act.336 We conclude that setting such a time limit will ensure that third
parties are not prevented indefinitely from reviewing and taking advantage ofthe terms of
preexisting agreements. We lie concerned, however, about the burden that a DatioDal filing
deadline might impose on small telephone companies that have preexisting agreements with
Class A carriers or with other small caniers.337 We therefore limit the filing deadline
requirement to preexisting agreements between Class A carriers. We eDCOUI'8ge all cmiers to
file preexisting contracts with the appropriate state commission no later than June 30, 1997, but
impose this as a requirement only with respect to agreements between Class A carriers. We find
that requiring preexisting agreements between Class A carriers to be filed DO later than June 30,
1997 is unlikely to burden state commissions unduly, and will give parties a reasonable
opportunity to renegotiate agreements ifthey so choose, while at the same time, establishing this
outer time limit ensures that third parties will have access to the terms ofsuch agreements, under
section 252(i), within a reasonable period. We expect to have completed proceedings on

335 47 U.S.C. § 2S2(eX2XA).

336 Class A companies are defined as~ "baYing annual revenues from reguJat.ed telecommunications
operations ofSIOO,OOO,OOO or more." 4iC.F.R. § 32.n(aXl).

337 See Regulatory Flexibility Act, S U.S.C. §§ 601 eI seq.
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UDiversal service and access charges by this filing deadline. States may impose a shorter time
period for filing preexisting agreements.
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172. This section ofthe Report an4 Order, and the three sections that follow it, address
the interconnection and unbundling obligations that the Act imposes on incumbent LECs.
Beyond the resale ofincumbent LEe services, it is these obligations that pave the way for the
introduction offacilities-based competition with incumbent LEes. The interconnection
obligation ofsection 2S1(cX2), discussed in this section, allows competing carriers to choose the
most efficient points at which to exchange traffic with incumbent LEes, thereby lowering the
competing carriers' costs of, among other things, transport and termination oftraffic. The

.unbundling obligation ofsection 2S1(cX3) further permits new entrants, where economically
efficient, to substitute incumbent LEC facilities for some or all ofthe facilities the new entrant
would have bad to obtain in order to compete. Finally, both the interconnection and unbundling
sections ofthe Act, in combination with the collocation obligation imposed on incumbents by
section 251(cX6), allow competing carriers to choose technically feasible methods of achieving
interconnection or access to unbundled elements.

173. Section 2S1(cX2) imposes upon incumbent LECs "the duty to provide, for the
facilities and equipment of any requesting telecommunications carrier~ interconnection~th the
local exchange carrier's network ... for the transmission and routing oftelephone exchange
service and exchange access."331 Such interconnection must be: (1) provided by the incumbent'
LEC at "any technically feasible point within [its] network;"339 (2) "at 'east equal in quality to
that provided by the local exchange carrier to itselfor ... [to] any other party to which the carrier
provides interconnection;"340 and (3) provided on rates, terms, and conditions that are l~ust,

reasonable, and nondiscriminatory, in accordance with the terms and conditions of the agreement
and the requirements ofthis section and section 252."341

A. Relationship Between Interconnection and Transport and Termination

1. Background

174. In the NPRM, we sought comment on the relationship between the obligation of
incumbent LEes to provide "interconnection" under section 2S1(cX2) and the obligation ofall
LEes to establish reciprocal compensation arrangements for the "transport and tennination" of
telecommunications pursuant to section 2S1(bX5). We stated that the term "interconnection"

331 47 U.S.C. § 2S1(c)(2XA).

339 47 U.S.C. § 2S1{cX2)(B).

340 47 U.S.C. § 2S1(cX2XC).

341 47 U.S.C. § 2S1{c)(2){D).
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might refer only to the physical linking oftwo networks or to both the linking offacilities and
the transport and termination oftraffic. We noted in the NPRM that section 252(d) sets forth
different pricing standards for interconnection and transport and termination.

2. Comments

175. The BOCs, several state.commissions, and other parties argue that aplain reading of
section 251(c)(2) requires a determiDation that interconnection refers only to the physical linking
offacilities.342 In contrast, the IXCs and several other parties claim that interconDection includes
both the physical connection ofthe facilities and the transmission and termination oftraffic
across that 1ink.343 CompTe! contends that it would make DO sense for Congress to require an
incumbent LEC to engage in a physical linking with another network without requiring the
incumbent LEC to route and terminate traffic from the other network.344 Several parties claim
that there is no inherent contradiction between the pricing standard in section 252(d)(l) for
interconneetion34S and section 252(d)(2) for transport and termination346 becausc, to the extent
that section 252(d)(2) allows for the mutual and reciprocal recovery ofeach carrier's costs, the
recovery could be interpreted to mean total service long nm. incremental cost (TSLRIC)
(including a reasonable profit) plus a reasonable contribution to joint 8nd common costs, which
is consistent with section 252(d)(I).347

:J42 Sa, e.g., Bell Atlantic comments at 20-21; BellSoutb comments It 15; USTA CGIIIIDCIlts It 9-10 (no useful
purpose served by in1rOducing ambiguity into the pricing standards that apply to the....povisioDs); U S West
comments at 11-12; GTE comments-It 17-18 (intercoDnectioD denotes IiIiD between III im:uQlbeDtLBCs network
and a competitor's network while~ and tennination refers to the 1nftSmissiOll ofa call tom the point of
interconnection to the called party); FlOrida Commission comments at 13; Illinois Commission comments at 29;
New York Commission comments It 31; MFS comments at IS; Sprint CCIIIlIDeDts It 13.

343 See, e.g., CompTe} comments It 66-67; LODS comments at 76; Texas Commission comments at 10; ACSI
comments at II.

344 CompTel comments at 66-67.

345 Section 2S2(d)(I) states that detenniDltions by a state cnmmissi9n ofthe just and reasoaable rate for
intercoDnection purswmt to section 251(c)(2) IDC1 network elemeats~t to section 2S1(cX3) shall be: (1) based
on the cost deteilnined without reference to a rate-of-return proceedma: (2) nondiscriminatory; ind (3) may include
a reasonable profit. 47 U.S.C. § 2S2(d)(1).

346 Section2S~~~) states that, in coanectioD with In incumbeot LEe. IiIace with sec:tioD 2S1(bX5l. a state
commission not consider the terms Ed conditions forrec~ comca::sadon to be just and reisODaDle
unless: (1) the terms and coaditicms~ for mutual and~recov~ ofcosts lSIOCiated with the
tnmsport and termination ofcalls thIt origjuate on the network ofanother carner;~ (2) such tenDs aDd conditions
are a reasonable approximation ofthe additional costsof~ such calls. Section 2S2(d)(2} ~licitly states
that bill-and-keep arranerements are not precluded under sectiOll2S2(d)(2) IDd neither the Ccnmi..ion nor the .....
are authorized to establlSh nte regulatioil proceedings to establish theladitioaal costs oftrallJl)Orting or terminating
calls, or to require carriers to maintain recOrds with respect to the additional costs ofsuch calli. 47 U.S.C. §
2S2(d)(2).

347 ACSI comments at 11; Texu Public Utility Counsel comments at I, SO; Texas Commission comments at 10.
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176. We conclude that the term "interconnection" under section 251(c)(2) refers only to
the physical linking of two networks for the mutual exchange oftraffic. Including the transport
and termination oftraffic within the meaning ofsection 25I(c)(2) would result in reading out of
the statute the duty ofall LEes to establish "reciprocal compensation arrangements for the
transport and te:rmination·of telecommunications," under section 25l(b)(5).341 In addition, in
setting the pricing standard for section 251(c)(2) intelcoDneCtion, section 252(dXl) states it
applies when state commissions make determinations "ofthe just amd reasonable rate for
interconnection ofjacilities and equipment for purposes ofsubsection (c)(2) ofsection 25I."349

Because section 251(d)(l) states that it only applies to the interconnection of"facilities and
equipment," ifwe were to interpret section 25I(c)(2) to refer to transport and termination of
traffic as well as the physical linking ofequipment and facilities, it would still be necessary to
find a pricing standard for the transport and termination oftraffic apart :from section 252(d)(I).
We also reject CompTel's argument that reading section 2S1(c)(2) to refer only to the physical
linking ofnetworks"implies that inCumbent LECs would not have a duty to route and terminate
traffic. That duty applies to all LECs and is clearly expessed in section 25I(b)(5). We note that
because interconnection refers to the physical linking oftwo networks, IDd not the transport and
tennination oftraffic, access charges are not affected by our rules implementing section
25I(c)(2).

B. NatioDallDtercoDDecUon Rules

1. Backlroud·

177. In the NPRM, we tentatively concluded that national interconnection rules would
facilitate swift entry by competitors in multiple states by eliminating the·need to comply with a
multiplicity ofstate variations in technical and procedural requirements.35O We sought comment
on this tentative conclusion.

2. Comments

178. Parties raise many ofthe same arguments discussed above, in section ITA,
regarding the advantages and disadvantages ofexplicit national rules for interconnection. IXes,
CAPs, cable operators, and others claim that national rules could prevent incumbent LECs from

341 47 U.S.C. § 2S1(bXS).

349 47 U.S.C. § 2S1(d)(l) (emphasis added).

350 NPRM at paras. So-S1.
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erecting artificial barriers to en1J:y,351 facilitate comprehensive business and network planning,3S2
equalize bargaining power,3S3 and expedite and simplify negotiations.354 Other parties, including
several BOCs and state commissions, argue that national rules should only be established for
core requirements aDd should allow for state variations.3SS Some parties CODtend, for example,
that the pace oftechnological cbaDge makes it impossible to create immutable and uniform
interconnection rules.356 SBC and PacTel claim that industry standards already exist for
interconnection and that natioDSl standards would preclude the deployment ofnew
technologies.3S? PacTel also claims that CommiAion rules requiriDg untested interconnection
methodologies may slow competitive entry.3S1

3. DilcauioD

179. As discussed more fully above, we conclude that national rules regarding
interconnection pursuant to section 2S1(cX2) are necessary to further Congress's goal ofcreating
conditions that will facilitate the development ofcompetition in the telephone exchange
market.359 Uniform rules will permit all carriers, including small entities and small incumbent
LECs, to plan regional or national networks using the same interconnection points in $irojler

networks nationwide. Uniform rules will also guarantee consistent, mjnimum nondiscrimination
safeguards and "equal in quality" standards in every state. Such rules will also avoid relitigating,
in multiple states, the issue ofwhether ~nnection at a particular point is technically feasible.

351 See MFS comments at 14; Teleport comments at 22; CoIIq)Tel comments at 21; Ad Hoc Telecommunications
Users Committee comments at S; ACTA comments at 10; ACSI comments at 10; MCI reply at 24.

352 See ACTA comments at 10; Vanguard comments at 10; Omnipoint comments at 17-18; NTIA reply at 3.

353 See Teleport comments at 17; Kansas Commission comments at S; AT&T reply at 9; MCI reply at 24; Time
Wamerreplyat6-7.

354 See Intermedia comments at 3; Teleport reply at 8.

355 See, &..E., Ameritech comments at 11; BellSouth COIDIIleDts at 13-14; Ben Atlantic reply at 6-7; GTE reply at 9;
Lincoln Tel. comments at 3; California Commission comments at 16; Dlinois Commission comments at 2S; New
York Commission comments at 33; Texas Commission comments at 8; TeA comments at 4; Texas Tel. Ass'n
comments at 1; F. Williamson comments at 7. -

356 See Ad Hoc Telecommunications Users Committee comments at 2; Citizens Utilities comments at 6-7; Rural Tel
Coalition comments at31; Pennsylvania Commission reply at 23.

351 SBC comments at 33; PacTel comments at 24. 28.

351 PacTel comments at 23-24.

359 See Sllpra, Sec:tion n.A.

89



Federal CommunicatioDS Commission 96-325

180. We believe, however, that inflexible or overly detailed national rules implementing
section 251(c)(2) may inhibit the ability ofthe states or the parties to reach arrangements that
reflect technological and market advances and regional differences. We also believe that, on
several issues, the record is not adequate at this time to justify the estabJishmeot ofnational rules.
Therefore, as required by section 251(dX3) and as discussed in section U.C. above, OlD'rules will
permit states to go beyoDd the Dational rules discussed below, and impose additional
procompetitive interconneetion requirements, IS long as such requirements are otherwise
consistent with the 1996 Act and the Commission's regulations. We believe that we can benefit
from state experience in our ongoing review of these issues.

C. IDten:oDDection for the Transmission and Routing ofTelephone Eschange Service
and Esehange Access

1. Background

181. Section 251(c)(2) imposes a duty upon incumbent LECs to provide "interconnection
with the [LEC's] network ... for the transmission and routing oftelephone exchange service and
exchange access.tt360 In the NPRM, we sought comment on whether a canier could request
interconnection pursuant to subsection (c)(2) for purposes oftransmittina and routing telephone
exchange service, exchange access, or both, or whether this provision requires that such a request
be solely for purposes ofproviding both telephone exchange service ~d exchange access.361

2. Comments

. 182. The BOCs and several other parties state that a telecommunications canier should
not be able to request cost-based interconnection under section 2S1(cX2) solely for the purpose
of offering access services. They argue that a canier requesting interconnection solely under
section 251(c)(2) must use that interconnection for the transmission and routing ofboth
telephone exchange service and exchange access.362 USTA concurs, and suggests that
competitive access providers (CAPs) will not be harmed because, ifCAPs wish to provide only
exchange access, they are fully protected by the Commission's Erpanded Interconnection
rules.363

HO 47 U.S.C. § 2S1(cX2).

:161 NPRM at para. 162.

362 See, e.g., USTA COIDIDeDts at 62-64 (requiring both is in keeDiDa wiIh theAdl.~ ofCDCOUI'I&in& fiIcilities
based competition); Ameritech conunent.s at 17·19 (Dothing in the Act or1be Ieaislltive history iDdicIiCs that
Congress was concerned about~e access service per se); Bell AtlaDtic comments at 8; BellSouth c:ommeDts
at 6 f; GTE commeats at 75; Ohio Consumers' CouDsel commeDts at 32.

363 USTA commeats at 65.
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183. IXCs and the DOJ argue that carriers should be able to request cost-based
interconnection under section 251(cX2) solely for the purpose ofoffering access services. The
IXCs claim that, in view ofcongressional intent not to limit entry into the local
telecommunications matket, the statute should be read to permit teleoommUDications carriers to
provide either local exchange service, exchaDge access, or both.364 DOJ and CompTel contend
that permitting the use ofsection 251(cX2) interconnection to provide competitive exchange
access is not incoDsistent with section 251(g)3'5 because section 251(g) omy preserves the rights
ofIXCs to equal access UDder the Commission's preexisting rules until such time that the
Commission adopts new requirements. They argue that section 251(g) was DOt intended to limit
the provision ofexchange access by new entrants.- AT&T argues that, by requiring incumbent
LECs to provide interconnection for the trananission and routiDg oftelephone exchange access,
Conpess used the word "and" to make clear that incumbent LEes must make interconnection
available for purposes ofallowing new entrants to provide local exchange and exdumge access,
and thereby prevent incumbent LECs from claiming that, as long as they offered interconnection
for at least one ofthese two purposes, they bad met the requirement in section 251(cX2).367

3. Discussion

184. We conclude that the phrase "telephone exchange service and exchange access"
imposes at least three obligations on incumbent LECs:' an incumbent must provide
interconnection for purposes oftransmitting and routing telephone exchange traffic or exchange
access traffic or both. We believe that this interpretation is consistent'with both the language of
the statute and Congress's intent to foster entry by competitive providers into the local exchange
market.361 Moreover, the term "local exchange carrier" is defined in the Act as "any person that

364 See, e.g., CompTel reply at 26,33; AT&T reply at 24 n.40.i~t comments It 68 n.38; DoJ comments at 44,52;
~eNet comments at 15-f6 (the word "and" in die context 01 legislative history can be read alternatively as "and"
or or", depending on congressional intent).

36S Section 2S1(&) states that each LEe "shall p1Wideex~e access, infonnatioD access, and excbIap services
for such access to [IXCs] and information service PI'OViders in IICCOI'danc:e wiIb the same equal access aDd
onclisc:riminat . ten:onnecti resttictions and'obliaticl r lu4in& ipt f . )" that ly.
~ enactment of2'e~996 Act. s:non 2S1(J) also~th= rules sI:if_ CC:~til the d:m::
"explicitly supersede[s]" them. 47 U.S.C. § 251(&).

366 DoJ comments at 53 n.26; CompTel reply at 28.

367 AT&T reply at 24 n.40.

361 As the U.S. Court ofA~ for the Fifth Circuit -.ed in Peacock v. 1.Ilbbock COIIfJJ'GI C~.J.."the weX'd
'and' is not a word with a smp melDiDg, for c:bIIDelecmlike, it tIkes its color &om its~."lne court
held that "[iln the construction ofstatutes, it is the duty ofthe Court to ascertain the clear intention ofthe 1~1ature.
In order to do this, Couns are often compelled to coastnJe 'or' as IIlIIIIIina '1IId,' IDd apin 'and' u meanin~ «."
Peocock v. Lubbock Compress Company, 2S2 F.2d 892, 893 (Sth Cir. 1938) (citing UniIIIdStates v. Filk, 0 U.S.
445,448). .
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is engaged in the provision ofte1ephone exchange service or excJvmge access.It_ Thus, we
believe that Congress intended to facilitate entry by carriers offering either service. In imposing
an interconnection requirement under section 251(c)(2) to facili1l.te such entry, however, we
believe that Congress did not WIDt to deter entry by entities that seek to 01fer either service, or
both, 8Dd, as a result, section 251(c)(2) requires incumbent LEes to interconnect with carriers
providing "telephone exchange service and exchange access."3'JO CoDgress made cJear that
incumbent LECs must provide interconnection to carriers that seek to offer telephone exchange
service and to carriers that seek to offer exchange access. This iDtapretation is consistent with
section 251(c)(2), which imposes an obligation on incumbent LEes, but not requesting
carriers.371 Thus, for example, an aualogous requirement might be that iDcumbent LECs must
provide intereomJection for the transmission and routing of"electrical and optical sipals." Such
a hypothetical requirement could not ra1ionally be read to obligate requesting carriers to provide
both electrical and'optical siguals.372

185. We also conclude that requiring DeW entrants to make available both local exchange
service and exchange access as a prerequisite to obtaining interconnection·to the incumbent
LEe's network under subsection (c)(2) would unduly restrict potential competitors. For
example, CAPs often enter the telecommunications market as exchange access providers prior to
offering telephoDe exchange services. Further, applying separate regulatory regimes (i.e., section
251 related-rules for providers oftelephone exchange and exchange access services and section
201 related-rules for providers ofonly exchange access services) with: divergent requirements to
parties using essentially the same equipment to transmit and route traffic, is UDdesirable in light
of the new procompetitive paradigm created by section 251.373 We see no convincing
justification for treating providers ofexchange access services that offer telephone exchange
services differently nom access providers who do not offer telephone exchange services. We
therefore conclude that parties offering only exchange access are permitted to seek
interconnection pursuant to section 251(c)(2).

369 47 U.S.C. § 153(26) (emphasis added).

"047 U.S.C. § 251(c)(2) (emphasis added).

371 Where Congress intended to impose obligations on~ carriers in secU0Il251(c), it did so~ly. For
example, section 2S l(cXI) includes a specific end separate requueJDlDt on requesting Cllriers to negotiate in good
faith. 47 U.S.C. § 2S1(cXl).

372 One definition olthe word "and" is "a weD a." Random HouseCo~ Dictionary SO (rev. ed. 1984). Under
thisde~~e provision~ be..-d, and we believe~. be read, to~ lEes to provide iDtercoDnection
for the transmlSSlOD and routinI oftelepbone excbanae semc:e a weD a excbiap 1CCeIS.

373 See inli'a. section VI.B.2.a. for a discullioD olthere~betweeIl~ l111erC0IftIIICIion tIIi1fs and
section ts1: Com~e access povicIeI:s 1IIe the same~ in essentiilly the same manner a other
providers ofboth telephone excbinge end exchange access services.
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D. IDtera.chaage Serrice is Not Telephone Enhange Sernce or EsehaDp Aeeea

1. Background

186. Sections 251(c)(2) and 2S1(cX3) impose duties upon incumbent LECs to provide
interconnection and nondiscriminatory access to unbundled network elements to "any requesting
telecommunications carrier."31-4 In the NPRM, we tentatively concluded that carriers providing
interexebange services are "telecommunications cmiers" and thus may seek intercOImection and
unbundled elements under subsections (c)(2) and (c)(3). We also tentatively concluded,
however, that with tespect to section 2S1(c)(2), the statute imprnres limits on the purposes for
which any telecommunications carrier, including IXCs, may request intercOImection pursuant to
that section. Section 2S1(c)(2) imposes an obligation upon incumbent LECs to provide
requesting carriC2'S with intacounection ifthe purpose ofthe interconnection is for the
"transmission and routing oftelephone exchange service and exchange access."375 We tentatively
concluded in the NPRM that interexchaDge service does not appear to constitute either
"telephone exchange service" or "exchange access." "Exchange access" is defined in section
3(16) as "the offering ofaccess to telephone exchange services or facilities for the purpose ofthe
origination or tennination oftelephone toll services."376 We stated thai an IXC that requests
interconnection to originate or terminate an interexcbange toll call is not "offering" access
services, but rather is "receiving" access services.

2. Comments

187. DOJ and the Dlinois Commission agree with the Commission's tentative conclusion
that IXCs may obtain intercounection pursuant to 2S1(c)(2) to provide exchange service and
exchange acceSS.377 DOJ states that this would permit IXCs to participm:e fully in the provision
of local exchange and exchange access services.371

188. Many parties, including several incumbent LECs and OOJ, agree with the
Commission's tentative conclusion in theNPRM that carriers are not permitted to receive
interconnection pursuant to 251(c)(2) solely for the purpose oforiginating or tenninating

374 47 U.S.C. §§ 2S1(c)(2) and (c)(3).

375 47 U.S.C. § 2S1(c)(2XA).

376 47 U.S.C. § lS3(l6).

371 Do] comments at 42-43; Illinois Commission comments at 48-49.

311 Do] comments at 42-43.

93



FecBal Communicatioas Commission 96-325

interexehange traffic.3'19 Several parties conteDd that, although IXCs are telecomm\lDieations
carriers under the 1996 Act, they provide neither "exchange service" nor "exchange access" when
they offer only long distance service to their customers.3IO Some commenters assert that an IXC
requesting interconnection to originate or terminate a toll call would be receiving access services,
not offering them, and thus would not fall within the definition ofexchange access.3I1 Parties
also claim that permitting interconnection for this purpose would coDf1ict with the plain meaaing
ofsections 251(iF and (g).3D USTA-argues that section 25I(g) requires LECs to continue to
provide exchange access service to IXCs under the Commission's exiJtiDg rules. USTA claims
that ifCongress bad intended to change the access charge rePne within the timeframe for
implementing section 251, it would not have granted the Joint Board, created UDder section 254,
nine months to make fCC01T'11'f!I'dons to the Comnrission.3N Several parties also argue that the
legislative history supports the conclusion that section 251 was not desiped to pamit IXCs to
avoid application ofour current access charge rules.:W Other carriers claim that permitting
interconnection pursuant to section 251(cX2) to allow parties avoid ICCeSS charges would be
unwise from a policy perspective, because it would divest the Commission ofjurisdiction over

J79 Sa, e.g., Be1lSomb comments at 60-61; NYNEX commems ItS; OlE ClClIIUDIIIIIIt 7S; DoJ CClIDIDfIItS It42;
California Commission comments at 34; Bell Atlantic !"Ply at 4-5; PacTel rep!y at 36; Rural Tel. Coalition~ly at
8; NYNEX reply at 7 (it is not a question ofthe~ ofparty 1hat IS applying fOr iIlterc:oDnecti but rather the
purpose for whiCh the iDterCODDeCtion is being sOUght).

3IlI DoJ commeDts at 42; USTA ~JY. at 5; BellSouth Iq)Jy at 4S.• NYNEXQIII~l1hou&hlIOIDe~
CODteDd that section 2S1(cX2)(A) men to the IClI'Yices iIiIt the IDcumbeDt LEe a . 11Itba'1bIn the IClI'Yices the
reguestin& carrier seekst tbis IS CGIIlrlly to the mOltnaturall'Clldia& ofthe ........ ofdte __ IUd is incoasisteDt
with the le2islative history, which makes clear 1hat the section was intended to apply to intereoDlleetioD between
LEes. NYNEX reply at 7-8.

381 See, e.g., DoJ comments at 42; USTA reply at S; BellSouth I'q)ly at 4S; PacTel reply at 36; Sprint reply at 33;
Rural Tel: Coalition reply at 8.

312 Sa, e.g., USTA comments at 61; Bell AtlaDtic comments at 9; NYNEX comments at 12-13; NYNEX reply at 9
10; Rural Tel. Coalition z:eply at 9.

313 Sa, e.-.I' l USTA comments at 61; NYNEX cxnmeats at 13~BeUAtlantic comments at 9; GlE comments at 7S;
Citizens Utilities comments at 22; Rural Tel. Coalition reply at 10. GlE qua that it;. IS some pIIties claim,
section 2S100~es the Commission's access charge regime onJy until the Camllllgion...new
rules under section 2S1(d), dUs renders section 251<&) UIlDe':esllll')' Decause the need to preserve those rules does not
arise until the new section 2Sl~rules are implemented. GTE J:ePly at 39. ...101ft GTE claims 1bat~
section 2S1{£) IS majntajnjn the existing~ access aDd~ requirements ofdte J, GTE
Decree, andlbe Commission's es overlookS the fact that section 2S100 explicitly preserves rules reprding
"receipt ofcompensation" for such access.ld.

314 USTA comments at 61.

315 See, e.g., NECA comments at 4-5; PacTel reply at 36; Rural Tel. Coalition reply at 9-10 (die Joint Explanatory
~ent (p. 123) evinces CoDgress's intent to preserve the COmmission's access Chqe regime and authority over
mterstate access). ,

94



Fedcn1 Communications Commission 96-325

the rates for interstate exchange access services,316 and would preempt state pricing regulations
that were the result ofyears ofconsideration.317

189. IXCs and others argue that section 251(c)(2) permits carriers to obtain
interconnection solely for the purpose oforiginating and terminating interexchange traffic.311

CompTel claims tbatlXCs satisfy the "offering" requirement when they offer and provide
exchange access as an integral part oflong distance service to the end-user subscribers.319 Cable
and Wueless claims that section 2S1(i) merely preserves the Commjssion's authority under
section 201(a), which requires carriers to establish physical connection with each other in
compliance with the Commjssion's rules.390 ALTS argues that any erosion ofaccess revenues
that might occur as a result ofthe IXCs' migration to section 251 intercoDnection arnngements
would not occur so rapidly as to a1fect incumbent LECs materially before the Commission
completes its reform ofthe universal service subsidy flows.3lIJ CompTel suggests an. interim plan
that would permit incumbent LECs to charge non-cost-based rates for access until the
Commission completes access charge reform, but would declare that until that time, incumbent
LECs would be deemed not to have met the section 271 checklist for providing in-region
interexchaDge service.B2 Excel claims·tbat it would be unlawful under section 202(a) for an IXC
to pay charges for local network. connections that are substantially higher than the charges paid
by other users of the same network services.393 Finally, CompTe! and MCI argue that the

316 Ameritech comments at 21; Bell Atlantic comments at 10; NYNEX comments at 78; PlcTel reply at 36; IluraJ.
Tel. Coalition reply at 8.

317 NYNEX comments at 19; NECA comments at 2-4.

311 s.. e.g., AT&T reply at 23; MCI reply It20-22; ComDTol npIy at 25-26; Amn:aD PeIroIeum IDItitute
comments at 3-13; ALTs comments at 416; Cable & Wueless comments It28; CitizeDs Utilities comments It21;
Excel comments at 3 (use restrictioas will hinder competition). ..

319 CompTel comments at 51-52. CompTel claims that~~abroader "off~"~t into the statute,
the FCC would limit intercoDnection under section 2S1(c :2) to LEes, and not "teleconununiCltiaas carriers" as
Con2ress intended. CompTel also claims 1hat there is no ible~ 1hat would preveJ.lt 1XCs, reprdless
ofwTaetherthey "offer" excbanae access, from obtaining stand-alone eXcbmlp access indiric:tly 1brouIb co-c:anier
intercoanec:tio l.fn!DJements uDder section 2S l(c)(2). CompTel reply at 31-32.
Cable &. Wnless claiiDs that the canons ofstatutory COIIS1l'UCtion preclude a radin& ofthe Act that holds that
Congress ~vided all telecommuniCltioasproviders with the Ibiljty to purchase access to unbuDdlod elements for
telecommuniCltions servi~ but forbade tIlem from interconnecting to the network in order to utilize unbundled
elements for all telecommumcations services. Cable &. Wireless comments at 29.

390 Cable &. Wnless comments at 31.

39\ AL1'8 comments at 46; Citizens Utilities comments It 21; ~CI reply at 21 (the loss ofaccess c:barge revenues for
incumbent LEes due to the Act cannot be used to deny the IU1l benefits ofsection 251 to IXCs).

391 CompTel comments at 81-87.

393 Excel comments at 4-5.
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legislative history ofsection 2S1 supports the conclusion that IXCs are permitted to obtain
interconnection pursuant to section 251.394

3. DilcusioD

190. We conclude that IXCs are telecommunications carriers'" under the 1996 Act,
because they provide telecommunications services3" (i.e., "offer telecommunications for a fee
directly to the public") by originating or terminating interexchaDge traffic. IXCs are permitted
under the statute to obtain interconnection pursuant to leCUon 251(c)(2) for the "transmission and
routing oftelephone exchange service and exchanae access."397 Moreover, traditioDal IXCs are a
significant potential new local competitor and we conclude that dc:Dying them the right to obtain
section 251(cX2) interconnection lacks any legal or policy justification. Thus, all carriers
(iDeluding those 1raditioDally classified as IXCs) may obtain intercoDnection pursuant to section
251(cX2) for the purpose ofterminating calls originating from their customers residing in the
same telephone exchange (i.e., non-intereXchange calls).

191. We conclude, however, that an IXC that requests intercoDnection solely for the
purpose oforiginating or terminating its interexchange traffic, not for the provision oftelephone
exchange service and exchange access to others, on an incumbent LEe's network is not entitled
to receive interconnection pursuant to section 251(c)(2).391 Section 251(cX2) states that
incumbent LECs have a duty to interconnect with telecommunications providers "for the
transmission and routing oftelephone exchange service and exchanF access."399 A

)M CompTel reply at 32 (altboup the SeDateb~S2, expressly~ requesting CII'riers to obtain
interconnection (or the~of~ex e access~. Coqresi rewrote that ~visioa in coafenDce
to remove the~ ibIt cmiers obIIiD~ for the purpose ofJllOVidilal~ access); MCI
~ly at 21 (~based onlll'OVisicm in 1IDflDIICted drafts ofthe Ac:fexcludila ICCeIS from tbi local
intercoonection provisions are rebutted by the fact that both the House IDd SeDate 6ills included provisions
mandating cost-based access rates in other sections).

395 47 U.S.C. § IS3(44).

'" 47 U.S.C. § IS3(46).

m 47 U.S.C. § 2S1(c)(2).

HI As stated above, iDtercomlectiOD. pursuant to section 2S1(c)(2) is mere1¥ the DhysicalliDkiD&offacilities between
two networks, and thus access~es are not implicated by die Commission's aecisiou~whether parties
who seek to inten:oDnect solely for the P.UJ'POSO oforiginating or terminating interex~ 1raftiC on the
incumbent's network are entitled to obtiin mtereonneetion pursuant to sec:tion2S1(c)(2). See IIlfJ'a. Section IV.A..

B9 Section lS3(47) defines telephoneex~ .-vice IS W(A) .-vice within ate~ exchanp, or within a
connectecl system of [ ] exchanIes within the SIDle u=;ea~ to tUmiih ... intercommunie:atiDg
service ofdie character~ fUrnisbecl~ a~e .awhich is covered by the exchqe service
c:har'fe. or (8) comparable service provided tI:Irough a system. 0 switches, 1nPJlIDissioD~ent, or Other facilities
. . .. 47 U.S.C. § lS3(4:D. Section IS3(16) states that exch!mle ICCess means~o~ oflCCCSS toteleohone
exchange services or faCilities for the purpose ofthe origination or termination oftelephone toll services." 41
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telecommunications carrier seeking interconnection only for interexcbange services is not within
the scope ofthis statutory-language because it is not seeking intcrcoDnection for the purpose of
providing telephone exchange service. Nor does a carrier seeking iDtercoDDectionofinterstate
traffic only - for the purpose ofproviding interstate services only - fall within the scope ofthe
phrase "exchange access." Such a would-be interconnector is not "offering" access to telephone
exchange services. As we stated in the NPRM, an IXC that seeks to interconnect solely for the
purpose oforiginating or terminating its own interexchaDge traftic is not offering access, but
rather is only obtaining access for its own traffic. Thus, we disagree with CompTe1's position
that IXCs are offering exchange access when they offer and provide exchange access as a part of
long distance service. We conclude that a carrier may not obtain intercoDDeCtion pursuant to
section 251(cX2) for the purpose ofterminating interexchange traffic, even ifthat traffic was
originated by a local exchange customer in a different telephone exchange ofthe same carrier
providing the interexchange service, ifit does not offer exchange access services to others. As
we stated above, however, providers ofcompetitive access services are eligible to receive
interconnection pursuant to section 251(c)(2). Thus, traditioDBl IXCs that offer access services in
competition with an incumbent LEC (i.e., IXCs that offer access services to other cmiers as well
as to themselves) are also eligible to obtain interconnection pursuant to section 251(cX2). For
example, when an IXC intcrcoJmects at a local switch, bypassing the incumbent LEes' transport
network, that IXC may offer access to the local switch in competition with the incumbent In
such a situation, the interconnection point may be considered a section 2S1(cX2) interconnection

. point.

E. Definition of "Technically Feasible"

1. Bac1qp"ound

192. In addition to specifying the purposes for which carriers may request
interconnection, section 251(cX2) obligates incumbent LECs to provide interconnection within
their networks at any "technically feasible point.11400 Similarly, section 2S1(cX3) obligates
incumbent LECs to provide access to unbundled elements at any "technically feasible point."
Thus our interpretation ofthe term "technically feasible" applies to both sections.

193. In the NPRM, we sought comment on a "dynamic" definition of"teclmically
feasible" that would provide flexibility for negotiating parties and the states in determining
interconnection and unbundling points as network technology evolves.401 We requested

u.s.c. § 153(16).

400 47 U.S.C. § 251(c)(2)(8).

401 NPRM at paras's6-59. 87-88.
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comment on the extent to which network reliability concerns should be included in a technical
feasibility analysis, and tentatively concluded that, ifsuch concerns were involved, the
incumbent LEC bad the burden to support such a claim with detailed information.<402 We also
sought comment on the role ofother considerations, such as economic burden, in determining
technical feasibility under sections 25I(cX2) and 25I(CX3).403

194. We also tentatively concluded that intercomlection or access at a particular point in
one LEC network evidences the technical feasibility ofproviding the same or similar
interconnection or access in another, similarly structured LEe network.404 FiDally, we tentatively
concluded that incumbent LECs have the burden ofproving the technical infeasibility of
providing intercomteetion or access· at a particular point.405

1. COlllDleDts

195. Commenters offer a wide range ofinte1pretaUons ofthe term "technically feasible."
Many commenters urge the Commission to offer only broad guidelines with respect to technical
feasibility and allow the parties and the states to determine the details.406 Most BOCs and other"
LECs argue that "technically feasible" does not mean technically possible or imaginable, and that
other factors should be considered in determining what points areteehnically feasible.407 Other
factors offered by the commenters include cost, network reliability and security, space
limitations, the existence ofoperations support systems, quality ofservice provided,
interoperability, field 1rials, performance standards, industry standardS, the need for construction
ofnew facilities, and inherent fairness.4OI USTA, SBC, and others allege that previous

402 Id at paras. 56, 88.

403 Id at paras. 56-59, 87-88.

4CM Id at paras. 57, 87.

~ ld at paras. 58, 87.

406 See, e.g., USTA comments at 11; Bell Atlantic comments at IS; U S Wat comments at 44; BeIlSoud1 reply at 18;
Ca1ifomii Commission COI.DIDeIIIs at 19; Texas ('.ommjssion comments at 11; Citizeas Utilities comments at 8
(parties are in the best position to determine the technical requirements and abilities).

1#1 See, e.g., SBC comments at 25; BellSouth comments at 16; USTA comments at 11; U S West reply at 22.

4llI Su, e.~, NYNEX comments at 65-66; SBC reply at 17; Ameritecb comments at 16; ALLTBL comments at 7-8;
RosevilleleI. comments at 5-6; U S West reply at 22; Lincoln Tel reply at 3;..abo USTA commadl at 10:12;
Florida Commission comments at 13-14; DoD comments at 6 (Detwork reliabilitY must be CODSidered in teclmicu
feaSibility). GVNW believes that iDten:oDDectioI is teelmicaUY feaible if: (1) the intercClaDectioD point is a IlOI'IIIa1
LEC accessjK)int for ~visioning ofservice to its~ers; (2) the LEe JDIIDtajns usigmneot reCords for the
JJOint; (3) LEC~l access fllcilities at the point for intenxJaDectiDg other LEe facilities; (4)~
the facility at tile point does not~ the netwOrk to undue damaae; lIDd (5) the LEe ad requestiug CIIrien can
demonstrate the technical proficiency ofpersomlel assigned to wori at the intereoaneet point. -OVNW comments at
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Commission orders have considered economic issues in technical feasibility aDalyses.409 GVNW
argues that small LECs should not be required to unbundle if it is economically umasonable:tlO

The Rural Telephone Coalition contends~ the Commission should recognize the differences
between smalllDd large operations, high-volume and low-volume local networks, and urban and
rural carriers and networks.41l USTA also suggests that the statute only requires incumbent
LECs to provide intercoDnection to their networks as they are configured presently and that it
does not require incumbent LEes to take risky or unreasoDable steps to construct new facilities
or reconfigure their networks in response to competitor requests.412

196. Many potential competitors argue that the definition of"technical feasibility"
should be extremely broad and dynamic, to encompass the effects offuture technical changes.413

Sprint contends that the Commission should use the plain meaning ofthe word "feasible" in
defining technical feasibility. Sprint states that Webster's Dictionary defines "feasible" as
"possible ofrealization" and any more restrictive reading would unduly restrict the availability of
interconnection.414 Many parties contend that incumbent LECs should have the burden of
proving specific points are not technically feasible.415 Time Warner claims that any point should
be presumptively technically feasible and those claiming technical infeasibility should bear the
burden ofproof.416 AT&T argues that existing industry standards for iDterconnection at a point

18-19.

G See, e.g., USTA comments at 12 n.16; sac comments at 16.

410 GVNW comments at 21-22.

411 Rural Tel Coalition comments at 31.

412 See, e.g._. USTA comments at!t.BellSouth comments at 16; sac comments at 2S; Lincoln Tel. reply at 3;
Rosevi11eTel. comments at S-6; umce ofthe Ohio Consumers' Counsel comments at 10; ALL1EL replY at S-6.

413 s., e.g., MCI comments at 12-13; MFScommentsat IS; Te~comments at2S; Nortel comments at.';
Continental Cablevision comments at 20; NCTA comments at 32; IlDle Wamerrep}Y at 13 (all p-oints shOUlQ be
~ptively technically feasible and those claimig teclmicaI infeIsibility should 6ear theDuriteD ofjlrOOf);
Colorado Commission comments at 18; MichiJ!lll COmmissioo comments at 8-9; Attorneys General ofConnectieut
et ale reply at 4 n.2; Hyperion comments at 10; Independent Cable & Telcomm. Ass'n reply at 9. .

414 Sprint reply at 16; ACSI reply at 6.

415 See, e.g., MCI comments at 11; Continental Cablevision comments at 20; ComoTel comm_ at 41; Sprint
comments at 14; Cox comments at 42; AT&T reply at 11; Dol comments at 19; C8lifomiaCommission comments
at 19; Alabama Commission comments at IS; 000 Commission comments at2S; Colorado Commission comments
at 19.

416 Time Warner~ly at 13; MCI rep!>': at 23 (incumbent LEes do not argue that interconnectioo points are not
technically feasible tiut rather that tile Commission reverse its tentative CODclusion that the burderi of~ffalls on
incmnbent LEes to demonstrate tedmical infeasibility); Cable & Wireless comments at 13 (technical feasibili~ can.
be assessed by examining the type and quality of interconnection an incmnbent LEe already provides to itself, its
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evidences the techniad feasibility of interconnection at such a point.417 MCI argues that
technically feasible points ofinterconnection may be either physical, for facilities and equipment,
or logical, for software and databases.418 Seven! parties ask the Commission to make clear that
tecbDical feasibility does not require that 0Pel'&ti0ns support systems for order processing,
provisiODiDg and installation, billing, and other support functions be in place in order to make a
SPeCific interconnection point technically feasible.419 Seven! competing carriers also contend
that economic factors should not be considered in determining technically feasibile points of
interconnection and access to unbundled elements. They argue that ifincumbent LEes are not
required to expend any funds or resources to provide for technically feasible interconnection or
access, competing carriers will be limited to the services currently offen=d by the incumbents.420

197. Some parties propose SPeCific definitions oftechnical feasibility. For example,
Sprint defines "technically feasible" as "possible to accomplish without a scientific or
technological breakthrough, i.e., without an advance in the state ofthe art."421 MFS defines the
term as "any point in an [incumbent LEe's] network where suitable transmission, cross-eonnect
or switching facilities are present to permit the routing oftraffic to and from another network."422

3. DilcuasioD

198. We conclude that the term "technically feasible" refers solely to technical or
operational concerns, rather than economic, space, or site considerati~ns. We further conclude
that the obligations imposed by sections 251(cX2) and 251(cX3) include modifications to
incumbent LEC facilities to the extent necessary to accommodate interconnection or access to
network elements. Specific, significant, and demonstrable network reliability concerns
associated with providing interconnection or access at a particular point, however, will be
regarded as relevant evidence that interconnection or access at that point is technically infeasible.
We also conclude that preexisting interconnection or access at a particular point evidences the

affiliates and co-carriers).

417 AT&T comments at 33.

411 MCI comments at 12; IDCMA reply at 6-7.

419 See, e.g., MCI comments at 12, Sprint reply at 16-17; AT&T~ly at 10 (the need fondditioDal investment to
make an IITIDaement available shoUld not result in a determination oftechnical infeasibility); Time Warner reply at
IS, 17; ACfA comments at 10;

420 See, e.g., AT&T comments at 14-20; MCI reply at 23·29; Sprint reply at 16; Time WIlDer reply at 16.

~1 Sprint reply at 15-16; Time WIlDer reply at 13 (any point ofinten:onnection should be presumptively todmically
feasible).

4n MFS comments at 15.
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