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LECs by centralizing communications and thereby facilitating the negotiation process.”' On the
other hand, it is unreasonable to expect an agent to have authority to bind the principal on every
issue - i.e., a person may reasonably be an agent of limited authority.

155. We agree with incumbent LECs and new entrants that contend that the parties
should be required to provide information necessary to reach agreement.? Parties should
provide information that will speed the provisioning process, and incumbent LECs must prove to
the state commission, or in some instances the Commission or a court, that delay is not a motive
in their conduct. Review of such requests, however, must be made on a case-by-case basis to
determine whether the information requested is reasonable and necessary to resolving the issues
at stake. It would be reasonable, for example, for a requesting carrier to seek and obtain cost data
relevant to the negotiation, or information about the incumbent's network that is necessary to
make a determination about which network elements to request to serve a particular customer.”
It would not appear to be reasonable, however, for a carrier to demand proprietary information
about the incumbent's network that is not necessary for such interconnection.® We conclude
that an incumbent LEC may not deny a requesting carrier’s reasonable request for cost data
during the negotiation process, because we conclude that such information is necessary for the
requesting carrier to determine whether the rates offered by the incumbent LEC are reasonable.
We find that this is consistent with Congress's intention for parties to use the voluntary
negotiation process, if possible, to reach agreements. On the other hand, the refusal of a new
entrant to provide data about its own costs does not appear on its face to be unreasonable,
because the negotiations are not about unbundling or leasing the new entrants' networks.

1 For Pm'pomofomanal to the Regulatory Flexibility Act, 5 U.S.C. 6013: our use of the
" terms "small entities” M"m does not encom lhty incumbent V';:qmeﬂxem *small

incumbent LECs" to refer to an: mcumbentLECsthatnrgug mnghtbedeﬁned the Small
Administration as " smallbusmg'ssconeems xd

z’1SnNationaII.alercIatiomBaardv Truitt Mfg Co., 351 U.S. 149, lS3(lD$6)(ﬁeMofﬁctmm:ombiy

conclude thata faith if it raises assertions about inab llahwtt
296% (gﬂ;:; claim); sg;ogl:o Microwave Facilities Operating inl 50-%&01: (2%

 See discussion of technical feasibi Section IV, Incddnio& federal advisory
commmﬂleNetwokaaliabﬂitym has developed templates mmmandhnlcuvmmtmdto.

mwhmumwmwdu:emmﬁmnuwmksmmtmdeﬂnedmﬁcmechmspmﬁcﬂmsmwbm
they are attempting to define a new network interface specxﬁm consensus recommendations from the
Council, we ﬂ:eelementsdcﬁmdmtheung are goodfuth" issues for negotiation. Comments of the
Secretariat of the Second Network Reliability Council at 4-5 (citing Network Reliability: The Path Forward,
(1996), Section 2, pp. 51-56).

4 This is consistent with previous FCC determinations. , Amendment of Rules and Policies Governing the
Attachment of Cable Television Hardware to Utllity Poles, 4P&Rcd468 472(1989)(§oodfmhnegonanom
necessitate that, at a minimum, one party must approach the other with a specific
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156. We also find that incumbent LECs may not require requesting carriers to satisfy a
"bona fide request” process as part of their duty to negotiate in good faith. Some of the
information that incumbent LECs propose to include in a bona fide request requirement may be
legitimately demanded from the requesting carrier; some of the proposed requirements, on the
other hand, exceed the scope of what is necessary for the parties to reach agreement, and
imposing such requirements may discourage new entry. For example, parties advocate that a
"bona fide request" requirement should require requesting carriers to commit to purchase
services or facilities for a specified period of time. We believe that forcing carriers to make such
a commitment before critical terms, such as price, have been resolved is likely to impede new
entry. Moreover, we note that section 251(c) does not impose any bona fide request requirement.
In contrast, section 251(f)(1) provides that a rural telephone company is exempt from the
requirements of 251(c) until, among other things, it receives a "bona fide request” for
interconnection, services, or network elements. This suggests that, if Congress had intended to
impose a "bona fide request” requirement on requesting carriers as part of their duty to negotiate
in good faith, Congress would have made that requirement explicit.

- D. Applicability of Section 252 to Preexisting Agreements
1. Background

157. Section 252(a)(1) provides that, "[u]pon receiving a request for interconnection,
services, or network elements pursuant to section 251, an incumbent local exchange carrier may
negotiate and enter into a binding agreement with the requesting telecommunications carrier or
carriers without regard to the standards set forth in subsections (b) and (c) of section 251 . ...
The agreement, including any interconnection agreement negotiated before the date of enactment
of the Telecommunications Act of 1996, shall be submitted to the State commission under
subsection (¢) of this section."

158. In the NPRM, we sought comment on whether sections 252(a)(1) and 252(e) require
parties that have negotiated agreements for interconnection, services or network elements prior to
the passage of the 1996 Act to submit such agreements to state commissions for approval. We
also asked whether one party to such an existing agreement could compel renegotiation and
arbitration in accordance with the procedures set forth in section 252.

2. Comments

159. In general, potential local competitors that addressed this issue argue that the plain
language of section 251(a)(1) requires such agreements to be filed with the appropriate state

#547U.8.C. § 252(a)(1). Section 252(e) provides that "(a)ny ent ado negotiation or
arbmanonshallbesg(bmlmdforap ()toﬂxesweco(mm:sslon 47USC 252(e): pied by neg
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commission for review under section 252(¢).* In addition, these parties assert that, pursuant to
section 252(i), the terms of such agreements must be made available to other carriers.®” These
parties claim that filing such agreements also should be required as a matter of public policy,
because they provide evidence of existing interconnection terms that may provide the baseline
for other negotiations,”® and ensure that incumbents are not favoring some carriers over others.”
Parties also claim that preexisting agreements will provide useful information to the states,>* and
that states should have the ability to review preexisting agreements to ensure that they comply
with the 1996 Act.3

160. Incumbent LECs allege that the statute does not require that preexisting agreements
be filed with state commissions. They contend that Congress only intended parties to file
agreements negotiated pursuant to section 251.32 These parties point out that section 252(a)
specifically refers to requests for interconnection, services, or network elements "pursuant to
section 251," and contend that an agreement reached prior to the enactment of the 1996 Act, by
definition, could not have been negotiated pursuant to section 251> Several parties suggest that
the 1996 Act only requires filing of preexisting agreements that have been amended subsequent
to the enactment of the 1996 Act, or that have been incorporated by reference into agreements
negotiated pursuant to section 251.3* Some commenters also contend that, as a policy matter,
there is no reason to require filing of preexisting agreements. The California Commission asserts

that requiring filing and review of preexisting agreements would be burdensome for states, and is

6 See, e.%),ALTScommannt 14-16; CompTel comments at 104; GST comments at 7; Jones Intercable comments
at 22-23; Ohio Consumers' Counsel comments at 6; Sprint comments at 12; TCC comments at 9-10; see also
Louxsi;ngC;:mmisswn comments at 8 (carriers must submit preexisting agreements upon request by the state
commission),

37 Section 252(i) provides that a LEC "shall make available any interconnection, service, or network element

provided under an agreement approved under this section to which it is a party to any other requesting

tzeslgc(:(;mmumcanons carrier upon the same terms and conditions as those provided in the agreement.” 47 U.S.C. §
i).

% AT&T comments at 88-90; Jones Intercable comments at 22-23.
 ALTS comments at 14-16, reply at 39-41.

3 See, e.g., AT&T comments at 88-90.

30 See, e.g., Arch comments at 9-10; Time Warner comments at 25.

32 See, e.é.k,isBellSomh comments at 10-11; Cincinnati Bell comments at 9-10; Home Tel. comments at 2;
J. Stauru comments at 3; F. Williamson comments at 5.

% See, e.g., Ameritech comments at 95-96; BellSouth comments at 10-11; NYNEX reply at 15-16 (section 251(i)
also applies only to agreements approved under section 252).

4 See, e.g., Ameritech comments at 95-96; BellSouth comments at 10-11.
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unnecessary, because many states already reviewed such agreements prior to the passage of the
1996 Act. 3

161. A related question is whether there should be a distinction between preexisting
interconnection agreements between competitors within the same service area and agreements
between non-competing or neighboring LECs. Several parties contend that the 1996 Act does
not exempt such agreements from the filing requirement.* They also claim that it may be
difficult to monitor whether parties are competing, and that, in light of the 1996 Act, parties that
did not compete in the past may do so in the future.>” ACTA asserts that such agreements will
provide the best information available on technically, economically and operationally feasible
interconnection arrangements, becaise these agreements were reached in a noncompetitive
context, where the incumbent was not striving to protect its market from competition, and
therefore, as a public policy matter, they should be publicly filed.*® ALTS states that Wisconsin
and other states have already addressed this issue and reached the same conclusion.3®

162. Incumbent LECs argue that Congress did not contemplate that agreements between
non-competing LECs would be used as models for agreements between competitors,*® and that
such agreements bear no relation to competitive interconnection agreements.!! Some parties
argue that requiring preexisting agreements between noncompeting LECs would jeopardize
universal service in many areas, especially where extended area service arrangements are in
place.> NYNEX and the Rural Telephone Coalition contend that agreements between
neighboring LECs fall within the provisions of section 259, which give rural LECs that lack

%5 California Commission comments at 33.

3% See, e.g., Colorado Commission comments at 50; MFS comments at 66; Michigan Commission Staff comments
at 20; Ohio Consumers' Counsel comments at 34; Oregon Commission comments at 33; ALTS reply at 35; Cox
reply at 38-39; WinStar reply at 18-19.

307 See, cg.,MFScommentsatﬂ;&engommiisioncommenﬂut%;ALﬁmplyat%;CoxmplyatB&

3% ACTA comments at 6-8; accord Cox reply at 38; WinStar reply at 19.

1996 in Wisconsin, 05-T1-140 ion n re Negotiated Interconnection

9 ALTS reply at 35-36. See, e.g., Investigation of the I ion of the Federal Telecommunications Act o
oy (\f/isconsingComm{s' ml; 17, 1996); y
Agreements of Telecommunications Carriers, Docket No. 96-098-U (Arkansas ission rel. Apr. 1, 1996).

Y0 See, e.9., NYNEX comments at 27 (citing Joint Explanatory Statement at 117, 120; Cong. Rec. S7893 (daily ed.
June 7, 1595) é:t-gt;mcnt of Sen. Pressfer));imnl 'l%’l‘pCoahnon comments at 16; SBC comments at 53; Ug'my
comments at B

3 Cincinnati Bell comments at 9-10; MECA comments at 20-21; Texas Statewide Telephone Cooperative, Inc.
reply at 8-9; U S West reply at 29-30.

%12 Home Tel. comments at 2; J. Staurulakis comments at 3; see also USTA comments at 69.
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economies of scope or scale the right to obtain or continue "infrastructure sharing” with
neighboring larger LECs 3"

163. Several parties recommend that agreements reached before enactment of the 1996
Act should be subject to a period of renegotiation.>* For example, Sprint contends that the
passage of the 1996 Act constitutes a "changed circumstance” that would justify renegotiation of
preexisting agreements.>’* Sprint proposes that parties should be required to file preexisting
agreements with the state commission, but that parties should be given a six-month period to
_ renegotiate before the terms of such agreements are made available to others under section
252(i). Intermedia Communications advocates that parties that signed long-term contracts with
incumbent LECs before additional rights and competitive alternatives were available under the
1996 Act should be permitted to terminate those agreements, with minimal liability, for a period
of six months after such competitive alternatives become available.?'® GST advocates that only
non-incumbent LECs that are parties to an agreement should have the right to renegotiate
contracts.’’” The Texas Commission states that parties should be permitted to renegotiate in the
event that the state determines that the preexisting agreement violates section 252.1%

| 164. Some parties contend that there is no basis for renegotiation of preexisting
contracts.’!® The Illinois Commission maintains that parties have a legal obligation to abide by
the terms of their contracts, and the 1996 Act does not affect that obligation.3? It claims that a
unilateral right to abrogate existing contracts could undo progress that has already been made to
foster local competition. The Illinois Commerce Commission notes that parties may mutually
agree to amend existing contracts, and that a party that already has an agreement with an
incumbent may request a new agreement under section 252(j) if the interconnection, services, or

13 NYNEX reply at 15; Rural Tel. Coalition reply at 12.
34 Intermedia comments at 16; LCI comments at 24-26; Sprint comments at 12-13, reply at 13-14.

3% Sprint comments at 12 (pre-Act agreements were entered into under a different regulatory scheme, and without
contemplation by the parties that the market might become competitive; in addition, such contracts might be
inconsistent with section 251, and states should not expend resources reviewing them); accord Time Wamer
comments at 26 (the Commission should establish "fresh look" period as it has done in other cases involving
changed circumstances).

316 Intermedia comments at 16; accord LCI comments at 24-26.
37 GST comments at 7.
318 Texas Commission comments at 7-8.

31 See, e.g., Illinois Commission comments at 23-24; Louisiana Commission comments at 8; F. Williamson
comments at 5.

3 Illinois Commission comments at 23-24.
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access to unbundled elements it seeks are different from those encompassed in the existing
agreement. Pacific Telesis asserts that requiring renegotiation and arbitration of existing
agreements would waste resources and interfere with parties' settled expectations.!

3. Discussion

165. We conclude that the 1996 Act requires all interconnection agreements, "including
any interconnection agreement negotiated before the date of enactment of the
Telecommunications Act of 1996," to be submitted to the state commission for approval pursuant
to section 252(¢).>2 The 1996 Act does not exempt certain categories of agreements from this
requirement. When Congress sought to exclude preexisting contracts from provisions of the new
law, it did so expressly. For example, section 276(b)(3) provides that "nothing in this section
shall affect any existing contracts between location providers and payphone service providers or
interLATA or intraLATA carriers that are in force and effect as of the date of enactment of the
Telecommunications Act of 1996."32 Nothing in the legislative history leads us to a contrary
conclusion. Congress intended, in enacting sections 251 and 252, to create opportunities for
local telephone competition. We believe that this pro-competitive goal is best effected by
subjecting all agreements to state commission review.

166. The first sentence in section 252(a)(1) refers to requests for interconnection
"pursuant to section 251."3* The final sentence in section 252(a)(1) requires submission to the
state commission of all negotiated agreements, including those negotiated before the enactment
of the 1996 Act. Some parties have asserted that there is a tension between those two sentences.
We conclude that the final sentence of section 252(a)(1), which requires that any interconnection
- agreement must be submitted to the state commission, can and should be read to be independent
of the prior sentences in section 252(a)(1). The interpretation suggested by some commenters
that preexisting contracts need only be filed if they are amended subsequent to the 1996 Act, or
incorporated by reference into agreements negotiated pursuant to the 1996 Act, would force us to
impose conditions that were not intended by Congress.

167. As a matter of policy, moreover, we believe that requiring filing of all
interconnection agreements best promotes Congress's stated goals of opening up local markets to
competition, and permitting interconnection on just, reasonable, and nondiscriminatory terms.
State commissions should have the opportunity to review all agreements, including those that

32! pacTel comments at 21.

2 47U.S.C. § 252(a).

3B 47 U.S.C. § 276(b)(3) (addressing nondiscrimination safeguards and regulations regarding payphone service).
| 47US.C. § 252(aX1). | |
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were negotiated before the new law was enacted, to ensure that such agreements do not
discriminate against third parties, and are not contrary to the public interest. In particular,
preexisting agreements may include provisions that violate or are inconsistent with the pro-
competitive goals of the 1996 Act, and states may elect to reject such agreements under section
252(e)(2)(A). Requiring all contracts to be filed also limits an incumbent LEC's ability to
discriminate among carriers, for at least two reasons. First, requiring public filing of agreements
enables carriers to have information about rates, terms, and conditions that an incumbent LEC
makes available to others. Second, any interconnection, service or network element provided
under an agreement approved by the state commission under section 252 must be made available
to any other requesting telecommunications carrier upon the same terms and conditions, in ,
accordance with section 252(i).*° In addition, we believe that having the opportunity to review
existing agreements may provide state commissions and potential competitors with a starting
point for determining what is "technically feasible” for interconnection.>

168. Conversely, excluding certain agreements from public disclosure could have
anticompetitive consequences. For example, such contracts could include agreements not to
compete. In addition, if we exempt agreements between neighboring non-competing LECs,
those parties might have a disincentive to compete with each other in the future, in order to
preserve the terms of their preexisting agreements. Such a result runs counter to the goal of the
1996 Act to encourage local service competition. Moreover, preserving such "non-competing"
agreements could effectively insulate those parties from competition by new entrants. For
example, if a new entrant seeking to provide competitive local service in a rural community is
unable to obtain from a neighboring BOC interconnection or transport and termination on terms
that are as favorable as those the BOC offers to the incumbent LEC in the rural area, the new
entrant cannot effectively compete.>”’ This is because the new entrant will have to charge its
subscribers higher rates than the incumbent LEC charges to place calls to subscribers of the

neighboring BOC.

169. We find that section 259 does not compel us to reach a different conclusion
regarding the application of section 252 to agreements between neighboring LECs.** Section

3% See infra, Section XV.B.
3% See, e.g., 47 U.S.C. §§ 251(cX2XB) and 251(cX3).

337 This analysis does not address the separate question of whether an incumbent LEC in a rural area must offer
interconnection, resale services, or unbundled network elements. As discussed infra, Section XII,

wdedmralcamersw:thanexem onfromsecnonZSl(c)requmentsuntxlﬂ)emcommusmnmoves
suchexemptxon 47 US.C. § 251(fX1).

33 Section 259 the Commission to ibe, within one aﬁuhdmofmmmofﬁelmm
g:lg“ommmmqummmbmtmmmmmkw el carrier such public switched network
technology, information, and telecommunications ﬁmcmnsasmnyberequestedby
such quahfymg carrier 1o provide telecommunications services, ortoprovnde access to information services .
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259 is limited to agreements for infrastructure sharing between incumbent LECs and
telecommunications carriers that lack "economies of scale or scope,” as determined in
accordance with regulations prescribed by the Commission.’® We conclude that the purpose and
scope of section 259 differ significantly from the purpose and scope of section 251.% Section
259 is a limited and discrete provision designed to bring the benefits of advanced infrastructure
to additional subscribers, in the context of the pro-competitive goals and provisions of the 1996
Act. Moreover, section 25%b)(7) requires LECs to file with the Commission or the state "any
tariffs, contracts or other arrangements showing the rates, terms, and conditions under which
such carrier is making available public switched network infrastructure and functions under this
section."*! We believe that this language further supports our conclusion that Congress intended
agreements between neighboring LECs to be filed and available for public inspection.
Commenters also have failed to persuade us that universal service is jeopardized by our finding
that agreements between neighboring LECs are subject to section 252 filing and review
provisions. Concerns regarding universal service should be addressed by the Federal-State Joint
Board, empaneled pursuant to section 254 of the 1996 Act.®? The Joint Board has initiated a
comprehensive review of universal service issues and is considering, among other matters, access
to telecommunications and information services in rural and high cost areas.®® In addition, as
discussed in Section XTI, infra, the 1996 Act provides for exemptions, suspension, or
modification of some of the requirements in section 251 for rural or smaller carriers.

170. Some parties have suggested that we provide parties an opportunity to renegotiate
preexisting contracts. Parties, of course, may mutually agree to renegotiate agreements, but we
decline to mandate that parties renegotiate existing contracts. In addition, as discussed below,
commercial mobile radio service (CMRS) providers that are party to preexisting agreements with
incumbent LECs that provide for non-mutual compensation have the option of renegotiating such
agreements with no termination liabilities or contract penalties.’* We believe that generally
requiring renegotiation of preexisting contracts is unnecessary, however, because state

47 U.S.C. § 259(a). A "qualifying carrier” is a telecommunications carrier that "lacks economies of scale or scope,”
and that offers telephone exchange service, exchange access, and any other service included in universal service to
:§1ll2 ggt(xg;xmers in the service area without preference. 47 U.S.C.

I 47 U.S.C. § 259(dX1).

** The Commission plans to initiate a proceeding to establish regulations pursuant to section 259.
8147 U.S.C. § 259(bX7)

m Umversal Service NPRM, supra.

 See 47 U.S.C. § 251(f).

34 See infra, Section XI.A.
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commissions will review preexisting agreements, and may reject any negotiated agreement that

"discriminates against a telecommunications camernotapmtytothcagreement, or that "is not
consistent with the public interest, convenience, and necessity."*** We recognize that preexisting
agreements were negotiated under very different circumstances, and may not provide a
reasonable basis for interconnection agreements under the 1996 Act. For example, non-
competing neighboring LECs may have negotiated terms that simply are not viable in a
competitive market. It would not foster efficient long-term competition to force parties to make
available to all requesting carriers interconnection on terms not sustainable in a competitive
environment. In such circumstances, a state commission would have authority to reject a
preexisting agreement as inconsistent with the public interest. If a state commission approves a
preexisting agreement, that agreement will be available to other parties in accordance with
section 252(i). Contrary to NYNEX's assertion, once a state approves an agreement under
section 252(e), that agreement is "approved under” section 252.

171. We decline to require immediate filing of pre-existing agreements. States should
establish procedures and reasonable time frames for requiring filing of preexisting agreements in
a timely manner. We leave these procedures largely in the hands of the states in order to ensure
that we do not impair some states' ability to carry out their other duties under the 1996 Act,
especially if a large number of such agreements must be filed and approved by the state
commission. We believe, nevertheless, that we should set an outer time period to file with the
- appropriate state commission agreements that Class A carriers have with other Class A carriers
that pre-date the 1996 Act.3* We conclude that setting such a time lirhit will ensure that third
parties are not prevented indefinitely from reviewing and taking advantage of the terms of
preexisting agreements. We are concerned, however, about the burden that a national filing
deadline might impose on small telephone companies that have preexisting agreements with
Class A carriers or with other small carriers.’*” We therefore limit the filing deadline
requirement to preexisting agreements between Class A carriers. We encourage all carriers to
file preexisting contracts with the appropriate state commission no later than June 30, 1997, but
impose this as a requirement only with respect to agreements between Class A carriers. We find
that requiring preexisting agreements between Class A carriers to be filed no later than June 30,
1997 is unlikely to burden state commissions unduly, and will give parties a reasonable
opportunity to renegotiate agreements if they so choose, while at the same time, establishing this
outer time limit ensures that third parties will have access to the terms of such agreements, under
section 252(i), within a reasonable period. We expect to have completed proceedings on

547 US.C. § 252(e)X2XA).

3% Class A com annual revenues from regulated telecommunicati
operations of $100 0000rmore 4%CFR.§32Fl(a)(l) nications

37 See Regulatory Flexibility Act, 5 U.S.C. §§ 601 ef seq.
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universal service and access charges by this filing deadline. States may impose a shorter time
period for filing preexisting agreements.
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IV. INTERCONNECTION

172. This section of the Report and Order, and the three sections that follow it, address
the interconnection and unbundling obligations that the Act imposes on incumbent LECs.
Beyond the resale of incumbent LEC services, it is these obligations that pave the way for the
introduction of facilities-based competition with incumbent LECs. The interconnection
obligation of section 251(c)(2), discussed in this section, allows competing carriers to choose the
most efficient points at which to exchange traffic with incumbent LECs, thereby lowering the
_ competing carriers' costs of, among other things, transport and termination of traffic. The

-unbundling obligation of section 251(c)(3) further permits new entrants, where economically
efficient, to substitute incumbent LEC facilities for some or all of the facilities the new entrant
would have had to obtain in order to compete. Finally, both the interconnection and unbundling
sections of the Act, in combination with the collocation obligation imposed on incumbents by
section 251(c)(6), allow competing carriers to choose technically feasible methods of achieving
interconnection or access to unbundled elements.

173. Section 251(c)(2) imposes upon incumbent LECs "the duty to provide, for the
facilities and equipment of any requesting telecommunications carrier, interconnection with the
local exchange carrier’s network . . . for the transmission and routing of telephone exchange
service and exchange access."** Such interconnection must be: (1) provided by the incumbent
LEC at "any technically feasible point within [its] network;"* (2) "at least equal in quality to
that provided by the local exchange carrier to itself or . . . [to] any other party to which the carrier
provides interconnection;"** and (3) provided on rates, terms, and conditions that are "just,
reasonable, and nondiscriminatory, in accordance with the terms and conditions of the agreement
and the requirements of this section and section 252."!

A. Relationship Between Interconnection and Transport and Termination

1. Background

174. In the NPRM, we sought comment on the relationship between the obligation of
incumbent LECs to provide "interconnection” under section 251(c)(2) and the obligation of all
LECs to establish reciprocal compensation arrangements for the "transport and termination” of
telecommunications pursuant to section 251(b)(5). We stated that the term "interconnection”

47 US.C. § 251(cX2XA).
3 47U.S.C. § 251(cX2)XB).
% 47 US.C. § 251c)2XC).
1 47 US.C. § 251(cX2)D).
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might refer only to the physical linking of two networks or to both the linking of facilities and
the transport and termination of traffic. We noted in the NPRM that section 252(d) sets forth
different pricing standards for interconnection and transport and termination. |

2. Comments

175. The BOCs, several state commissions, and other parties argue that a plain reading of
section 251(c)(2) requires a determination that interconnection refers only to the physical linking
of facilities.>? In contrast, the IXCs and several other parties claim that interconnection includes
both the physical connection of the facilities and the transmission and termination of traffic
across that link.3* CompTel contends that it would make no sense for Congress to require an
incumbent LEC to engage in a physical linking with another network without requiring the
incumbent LEC to route and terminate traffic from the other network.*# Several parties claim
that there is no inherent contradiction between the pricing standard in section 252(d)(1) for
interconnection** and section 252(d)(2) for transport and termination®* because, to the extent
that section 252(d)(2) allows for the mutual and reciprocal recovery of each carrier’s costs, the
recovery could be interpreted to mean total service long run incremental cost (TSLRIC)
(including a reasonable profit) plus a reasonable contribution to joint and common costs, which
is consistent with section 252(d)(1).3

Dy SEEd by TiTOGCIng by, i (he pHEIE wAdan fat spply 0 e separmis proviseomsy U S West

5¢ SerV in ing am into c to visions);
pcommumoemsatll- 2; GTE comments at 17-18 (i connect denowsl& agame hcmnbeutm s network
and a competitor's network while transport and termination refers to the transmission of a call from the point of
interconnection to the called party); Florida Commission comments at 13; Illinois Commission comments at 29;
New York Commission comments at 31; MFS comments at 15; Sprint comments at 13.

38 See, e.g., CompTel comments at 66-67; LDDS comments at 76; Texas Commission comments at 10; ACSI
comments at 11,

34 CompTel comments at 66-67.

345 Section 252(d)(1) states that determinations by a state commission of the just and reasonable rate for
interconnection pursuant to section 251(c)2) and network elements pursuant to section 251(c)(3) shall be: (1) based
on the cost determined without reference to a rate-of-return proceeding; (2) nondiscriminatory; and (3) may include
a reasonable profit. 47 U.S.C. § 252(d)X1).

16 Section 252(d)(2) states that, in connection with an incumbent LEC's compliance with section 251(b)(5), a state
commission not consider the terms and conditions for reciprocal compensation to be just and le
unless: (1) the terms and conditions provide for mutual and reciprocal recovery of costs associated with the
transportandterminationoﬁcﬂh&n%mﬁenmakofmoﬁamnd,@)aﬂmmmiﬁm
are a reasonable approximation of the additional costs of terminating such calls. Section 252(d)(2) explicitly states
that bill-and-keep arrangements are not precluded under section 25, and neither the Commission nor the states
are authorized to establish rate regulation proceedings to establish the additional costs of or terminating
%lkz(hc))(rzt)omquirecuﬁmmmainminmcmdswiﬂlnspectwtheaddiﬁmdcostsofsuchcalls.47 S.C. §

34?7 ACSI comments at 11; Texas Public Utility Counsel comments at 1, 50; Texas Commission comments at 10.
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3. Discussion

176. We conclude that the term "interconnection” under section 251(c)(2) refers only to
the physical linking of two networks for the mutual exchange of traffic. Including the transport
and termination of traffic within the meaning of section 251(c)(2) would result in reading out of
the statute the duty of all LECs to establish "reciprocal compensation arrangements for the
transport and termination of telecommunications," under section 251(b)(5).>* In addition, in
setting the pricing standard for section 251(c)(2) interconnection, section 252(d)(1) states it
applies when state commissions make determinations "of the just and reasonable rate for
interconnection of facilities and equipment for purposes of subsection (c)(2) of section 251."3%
Because section 251(d)(1) states that it only applies to the interconnection of "facilities and
equipment,” if we were to interpret section 251(c)(2) to refer to transport and termination of
traffic as well as the physical linking of equipment and facilities, it would still be necessary to
find a pricing standard for the transport and termination of traffic apart from section 252(d)(1).
We also reject CompTel's argument that reading section 251(c)(2) to refer only to the physical
linking of networks implies that incumbent LECs would not have a duty to route and terminate
traffic. That duty applies to all LECs and is clearly expressed in section 251(b)(5). We note that
because interconnection refers to the physical linking of two networks, and not the transport and
termination of traffic, access charges are not affected by our rules implementing section
251(c)(2).

B. National Interconnection Rules

1. Background

177. In the NPRM, we tentatively concluded that national interconnection rules would
facilitate swift entry by competitors in multiple states by eliminating the need to comply with a
multiplicity of state variations in technical and procedural requirements.3*® We sought comment
on this tentative conclusion.

2. Comments
178. Parties raise many of the same arguments discussed above, in section ILA.,

regarding the advantages and disadvantages of explicit national rules for interconnection. IXCs,
CAPs, cable operators, and others claim that national rules could prevent incumbent LECs from

M 47 U.S.C. § 251(bX5).
9 47 U.S.C. § 251(d)(1) (emphasis added).
3% NPRM at paras. 50-51.
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erecting artificial barriers to entry,’*' facilitate comprehensive business and network planning,’*
equalize bargaining power,>* and expedite and simplify negotiations.** Other parties, including
several BOCs and state commissions, argue that national rules should only be established for
core requirements and should allow for state variations.’** Some parties contend, for example,
that the pace of technological change makes it impossible to create immutable and uniform
interconnection rules.3*® SBC and PacTel claim that industry standards already exist for
interconnection and that national standards would preclude the deployment of new
technologies.®” PacTel also claims that Commission rules requiring untested interconnection
methodologies may slow competitive entry.3**

3. Discussion

179. As discussed more fully above, we conclude that national rules regarding
interconnection pursuant to section 251(c)(2) are necessary to further Congress's goal of creating
conditions that will facilitate the development of competition in the telephone exchange
market.3¥® Uniform rules will permit all carriers, including small entities and small incumbent
LECs, to plan regional or national networks using the same interconnection points in similar
networks nationwide. Uniform rules will also guarantee consistent, minimum nondiscrimination
safeguards and "equal in quality" standards in every state. Such rules will also avoid relitigating,
in multiple states, the issue of whether interconnection at a particular point is technically feasible.

1 See MFS comments at 14; Tel comments at 22; ComgTel comments at 21; Ad Hoc Telecommunications
Users Committee comments at 5; ACTA comments at 10; ACSI comments at 10; MClreplyat24

352 See ACTA comments at 10; Vanguard comments at 10; Omnipoint comments at 17-18; NTIA reply at 3.

39 See Teleport comments at 17; Kansas Commission comments at 5; AT&T reply at 9; MCI reply at 24; Time
‘Warner reply at 6-7.

3% See Intermedia comments at 3; Teleport reply at 8.

% See, e.g., Ameritech comments at 11; BellSouth comments at 13-14; Bell Atlantic reply at 6-7; GTE reglyat9
I\,’xgrioln el. comments at 3; CahfommComm:ss;oncommentsatw Tilinois Commission comments at

jon eommentsat33 Texas Commission commentsat8 TCA comments at 4; Texas Tel. Ass‘n
comments at 1; F. Williamson comments at 7.

3% See Ad Hoc Telecommunications Users Committee comments at 2; Citizens Utilities comments at 6-7; Rural Tel:
Coalition comments at 31; Pennsylvania Commission reply at 23.

37 SBC comments at 33; PacTel comments at 24, 28.
35 PacTel comments at 23-24.
3% See supra, Section ILA.
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180. We believe, however, that inflexible or overly detailed national rules implementing
section 251(c)(2) may inhibit the ability of the states or the parties to reach arrangements that
reflect technological and market advances and regional differences. We also believe that, on
several issues, the record is not adequate af this time to justify the establishment of national rules.
Therefore, as required by section 251(d)(3) and as discussed in section I1.C. above, our rules will
permit states to go beyond the national rules discussed below, and impose additional
procompetitive interconnection requirements, as long as such requirements are otherwise
consistent with the 1996 Act and the Commission's regulations. We believe that we can benefit
from state experience in our ongoing review of these issues.

C. Interconnection for the Transmission and Routing of Telephone Exchange Service
and Exchange Access '

1. Background

181. Section 251(c)(2) imposes a duty upon incumbent LECs to provide "interconnection
with the [LEC's] network . . . for the transmission and routing of telephone exchange service and
exchange access."*® In the NPRM, we sought comment on whether a carrier could request
interconnection pursuant to subsection (c)(2) for purposes of transmitting and routing telephone
exchange service, exchange access, or both, or whether this provision requires that such a request
be solely for purposes of providing both telephone exchange service and exchange access.*!

2. Comments

. 182. The BOCs and several other parties state that a telecommunications carrier should
not be able to request cost-based interconnection under section 251(c)(2) solely for the purpose
of offering access services. They argue that a carrier requesting interconnection solely under
section 251(c)(2) must use that interconnection for the transmission and routing of both
telephone exchange service and exchange access.3? USTA concurs, and suggests that
competitive access providers (CAPs) will not be harmed because, if CAPs wish to provide only
exchange access, they are fully protected by the Commission's Expanded Interconnection
rules. 38

30 47U.S.C. § 251(cX2).

3! NPRM at para. 162.

32 See, e.g., USTA comments at 62-64 ( wmmm:mofw%m
based competmon), Ameritech commen l7-i9 (nothmg%ct or the legislative indicates

Con, wasconcernedaboutexchmg semccperse),BellAthnuceomments at 8; BellSouth comments
at 61; GTE comments at 75; Ohio Consumers' Counsel comments at 32.

363 USTA comments at 65.



Federal Communications Commission 96-325

, 183. IXCs and the DOJ argue that carriers should be able to request cost-based
interconnection under section 251(c)(2) solely for the purpose of offering access services. The
IXCs claim that, in view of congressional intent not to limit entry into the local
telecommunications market, the statute should be read to permit telecommunications carriers to
provide either local exchange service, exchange access, or both.>* DOJ and CompTel contend
that permitting the use of section 251(c)(2) interconnection to provide competitive exchange
access is not inconsistent with section 251(g)** because section 251(g) only preserves the rights
of IXCs to equal access under the Commission's preexisting rules until such time that the
Commission adopts new requirements. They argue that section 251(g) was not intended to limit
the provision of exchange access by new entrants. 3% AT&T argues that, by requiring incumbent
LECs to provide interconnection for the transmission and routing of telephone exchange access,
Congress used the word "and" to make clear that incumbent LECs must make interconnection
available for purposes of allowing new entrants to provide local exchange and exchange access,
and thereby prevent incumbent LECs from claiming that, as long as they offered interconnection
for at least one of these two purposes, they had met the requirement in section 251(c)(2).*’

3. Discussion

184. We conclude that the phrase "telephone exchange service and exchange access"
imposes at least three obligations on incumbent LECs: an incumbent must provide
'~ interconnection for purposes of transmitting and routing telephone exchange traffic or exchange
access traffic or both. We believe that this interpretation is consistent with both the language of
the statute and Congress's intent to foster entry by competitive providers into the local exchange
market.3* Moreover, the term "local exchange carrier” is defined in the Act as "any person that

34 See, e.g., CompTel resplly6at 26, 33; AT&’I‘ reply at 24 n. 40fz Sprint comments at 68 n.38; DoJ comments at 44, 52;

PaﬁeNet comments at 1 ord "and" in the context of legislative history can be read alternatively as "and"
on congresslonal intent).

35 Section 251(g) states that each LEC "shall provide exchange access, information access, and exchange services
forsuchaccm(%o[D(Cs]mdmformatlonservwe accordmcewnhthesameequdaccmaied

interconnection mcludmgrece of compensation)” that prior
toenactmentof e 1996 Act. Sectnon251 galsosmesthattéese shaﬂilgtmammeﬁ'ectm&ﬂ\ecm

"explicitly supersede[s]" them. 47 U.S.C. § 51()
%6 DoJ comments at 53 n.26; CompTel reply at 28.

%7 AT&T reply at 24 n.40.

3% Asthe U.S. CourtoprpealsfoﬂheF:ﬁhCirwumdemockv Lubbock Compress Company, "the word
‘and' is not a word with a single meaning, for chameleonlike, it takes its color from its " “The court

held that "[i}n theconswctmnofstanm,1tBﬂledlnyofﬁleComtmascmmﬂleclurmmonofmelepshnm
In order to do this, Courts are often compelled to construe

Legcﬁlé )v Lubbock Compress Company, 252 F.2d 892, 893 (Sth Cir. 19 8) (citing 5 Stare.c v. Fisk, 0 UsS.
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is engaged in the provision of telephone exchange service or exchange access."® Thus, we
believe that Congress intended to facilitate entry by carriers offering either service. In imposing
an interconnection requirement under section 251(c)(2) to facilitate such entry, however, we
believe that Congress did not want to deter entry by entities that seek to offer either service, or
both, and, as a result, section 251(c)(2) requires incumbent LECs to interconnect with carriers
providing "telephone exchange service and exchange access."*™ Congress made clear that
incumbent LECs must provide interconnection to carriers that seek to offer telephone exchange
service and to carriers that seek to offer exchange access. This interpretation is consistent with
section 251(c)(2), which imposes an obligation on incumbent LECs, but not requesting
carriers.’” Thus, for example, an analogous requirement might be that incumbent LECs must

provide interconnection for the transmission and routing of "electrical and optical signals." Such
* a hypothetical requirement could not rationally be read to obligate requesting carriers to provide
both electrical and optical si

185. We also conclude that requiring new entrants to make available both local exchange
service and exchange access as a prerequisite to obtaining interconnection to the incumbent
LEC's network under subsection (c)(2) would unduly restrict potential competitors. For
example, CAPs often enter the telecommunications market as exchange access providers prior to
offering telephone exchange services. Further, applying separate regulatory regimes (i.e., section
251 related-rules for providers of telephone exchange and exchange access services and section
201 related-rules for providers of only exchange access services) with divergent requirements to
parties using essentially the same equipment to transmit and route traffic, is undesirable in light
of the new procompetitive paradigm created by section 25132 We see no convincing
justification for treating providers of exchange access services that offer telephone exchange
services differently from access providers who do not offer telephone exchange services. We
therefore conclude that parties offering only exchange access are permitted to seek
interconnection pursuant to section 251(¢c)(2).

3% 47 U.S.C. § 153(26) (emphasis added).
31 47 U.S.C. § 251(cX2) (emphasis added).

”'threCon 2:_,inxencledu;nn d car:::smsechonZSl(c),ndxdsoexprmlyol;gr
example, section mcudesaspec c an sepataterequu'em on requesting carriers to negotiate in
faith. 47USC §25 (12821 & 8 ®

372 One definition of the word "and" is "as well as." Random House College 50 (rev. ed. 1984). Under
thxsdeﬁmt:onztheprovmonmbe andwebchevesho\ﬂdberud,tomqum to provide interconnection
for the transmission and routing of te exchange service as well as exchange access.

I See i ga,SectanIB.z.a. for a discussion of the relationship between Expanded Interconnection tariffs and

section use the same equipment in essentially the same manner as other
providers of both telephone exchange and exchange access services.
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D. Interexchange Service is Not Telephone Exchange Service or Exchange Access

1. Background

186. Sections 251(c)(2) and 251(c)(3) impose duties upon incumbent LECs to provide
interconnection and nondiscriminatory access to unbundled network elements to "any requesting
telecommunications carrier.”*™ In the NPRM, we tentatively concluded that carriers providing
interexchange services are "telecommunications carriers" and thus may seek interconnection and
unbundled elements under subsections (c)(2) and (c)(3). We also tentatively concluded,
however, that with respect to section 251(c)(2), the statute imposes limits on the purposes for
which any telecommunications carrier, including IXCs, may request interconnection pursuant to
that section. Section 251(c)(2) imposes an obligation upon incumbent LECs to provide
requesting carriers with interconnection if the purpose of the interconnection is for the
"transmission and routing of telephone exchange service and exchange access.">” We tentatively
concluded in the NPRM that interexchange service does not appear to constitute either
"telephone exchange service" or "exchange access." "Exchange access" is defined in section
3(16) as "the offering of access to telephone exchange services or facilities for the purpose of the
origination or termination of telephone toll services.">” We stated that an IXC that requests
interconnection to originate or terminate an interexchange toll call is not "offering" access
services, but rather is "receiving” access services.

2. Comments

187. DOJ and the Illinois Commission agree with the Commission's tentative conclusion
that IXCs may obtain interconnection pursuant to 251(c)(2) to provide exchange service and
exchange access.”” DOJ states that this would permit IXCs to participate fully in the provision
of local exchange and exchange access services.’”

188. Many parties, including several incumbent LECs and DOJ, agree with the
Commission's tentative conclusion in the NPRM that carriers are not permitted to receive
interconnection pursuant to 251(c)(2) solely for the purpose of originating or terminating

3 47 U.S.C. §§ 251(c)2) and (c)(3).

35 47 U.S.C. § 251(c)2XA).

6 47 U.S.C. § 153(16).

37 DoJ comments at 42-43; Illinois Commission comments at 48-49.

3% DoJ comments at 42-43.
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interexchange traffic.’® Several parties contend that, although IXCs are telecommunications
carriers under the 1996 Act, they provide neither "exchange service” nor "exchange access" when
they offer only long distance service to their customers.3® Some commenters assert that an IXC
requesting interconnection to originate or terminate a toll call would be receiving access services,
not offering them, and thus would not fall within the definition of exchange access*! Parties
also claim that permitting interconnection for this purpose would conflict with the plain meaning
of sections 251(i)* and (g).>® USTArargues that section 251(g) requires LECs to continue to
provide exchange access service to IXCs under the Commission's existing rules. USTA claims
that if Congress had intended to change the access charge regime within the timeframe for
implementing section 251, it would not have granted the Joint Board, created under section 254,
nine months to make recommendations to the Commission.?* Several parties also argue that the
legislative history supports the conclusion that section 251 was not designed to permit IXCs to
avoid application of our current access charge rules.®® Other carriers claim that permitting
interconnection pursuant to section 251(c)2) to allow parties avoid access charges would be
unwise from a policy perspective, because it would divest the Commission of jurisdiction over

3P See, e.g,BellSouﬂ:commentsatMl NYNEX comments at 5; GTE comments at 75; DoJ comments at 42;

Cahf Commission comments at 34; BellAﬂanncreplyatLS Pac‘l‘elreplyat36 RlltllTel Coalmanreplyat
nﬂyat‘?(msnotaquemonofthetypeofpmy mapplymg interconnection but rather th

purposefor ich the interconnection is being sought)

** DoJ comments at 42; USTA reply at 5; BellSouth reply at 45. NYNEX
eonwndtbatsecnonzsl(c)(!)(A)rlgfmtolheWM@MM%WM&WM

m is contrary to the most natural reading of the language of the statute and is inconsistent
it o velunor;' whxchmakesclearthatthesecnonwasmmdedwapplywmmmbetween

3% See, e.g., DoJ comments at 42; USTA at 5; BellSouth at 45; PacTel at 36; Sprint at 33;
Rural TelgCoalmon reply at 8. reply reply reply reply

32 See, e.gr USTA comments st 61; BellAthntnceommemsaw NYNEX comments at 12-13; NYNEX reply at 9-
10; Rural Tel. Coalition reply at 9.

’"See. aé‘USTAcommentsawl ; NYNEX comments at 13; Bell Atlantic comments at 9; GTEcomm-tsaﬂS
tilities comments at 22; Rural Tel. Coalmanreplyntlo G’I‘Earguestlntxf,lsso:h:pﬂsc
sectxonZSl(g)prmvostheCommssm access charge ¢ only until the Commission adopts

mlesmdcrsecnonﬁl(d),thxsrendetuecnonZSIQ)Wmmwmmemmdoamt

arise until the new section 251(d) rules are implemented. GTE at 39. Also, GTE¢
section 251 the llm)equal andmpn::yndnsmnmon requirements of the MFJ, GTE

Decree, and the Commlsslonis es overlooks the fact that section 251(g) exphc:ﬂypresq-vumlumgrding
mcexpt of compensation” for such access. Id.

3 USTA comments at 61.

%5 See, e.g., NECA comments at 4-5; PacTel reply at 36; Rural Tel. Coﬂmmreplyn&lO(ﬁeJomtmmﬂ

Smement(p 12)3) evinces Congresss intent to preserve the Commission’s access charge regime and
interstate
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the rates for interstate exchange access services,** and would preempt state pricing regulations
that were the result of years of consideration.**’

189. IXCs and others argue that section 251(c)(2) permits carriers to obtain
interconnection solely for the purpose of originating and terminating interexchange traffic.>**
CompTel claims that IXCs satisfy the "offering" requirement when they offer and provide
exchange access as an integral part of long distance service to the end-user subscribers.>® Cable
and Wireless claims that section 251(i) merely preserves the Commission's authority under
section 201(a), which requires carriers to establish physical connection with each other in
compliance with the Commission's rules.>® ALTS argues that any erosion of access revenues
that might occur as a result of the IXCs' migration to section 251 interconnection arrangements
would not occur so rapidly as to affect incumbent LECs materially before the Commission
completes its reform of the universal service subsidy flows.® CompTel suggests an interim plan
that would permit incumbent LECs to charge non-cost-based rates for access until the
Commission completes access charge reform, but would declare that until that time, incumbent
LECs would be deemed not to have met the section 271 checklist for providing in-region
interexchange service.3? Excel claims that it would be unlawful under section 202(a) for an IXC
to pay charges for local network connections that are substantially higher than the charges paid
by other users of the same network services.** Finally, CompTel and MCI argue that the

3% Ameritech comments at 21; Bell Atlantic comments at 10; NYNEXoommentsat78 PacTel reply at 36; Rural
Tel. Coalition reply at 8.

¥ NYNEX comments at 19; NECA comments at 2-4..

3 See, e.g., AT&T %nB ; MCI repl lt20-22 Teluplylt25-26 American Petroleum Institute
commentsat3-13 comments at comments at 28; CmmsUuhnescommemsatZI
_ Excelcommentsaw(usemmmonswxllhmdercomm)

3% CompTel comments at 51-52. CompTel claims that a broader "offering” requirement into the statute,

Con, Ffessc olendes. CompT msomh"x'i{?ﬁmm R 1 asile mmmnonmnwgu ouldumprevent D(Cs,reg:dless
inten e ¢ ere is no w

of whether they "offer” mlc’change ge access indirectly through co-carrier

interconnection arrangements undzr section 251(c)(2) Tel reply at 31-32

Cable & Wireless claims that the canons ofstaumyconmeuonprec a reading of the Act that holds that

Congress provided all telecommunications providers with the ability to purchase access to unbundled elements for

telecommunications services, but forbade them from interconnecting to the network in order to utilize unbundled

elements for all teleccommunications services. Cable & Wireless comments at 29.

3% Cable & Wireless comments at 31.
#! ALTS comments at 46; Citizens Utilities comments at 21; MCIreglnyatZl (the loss of access charge revenues for
incumbent LECs due to the Act cannot be used to deny the full of section 251 to IXCs).

3 CompTel comments at 31-87.
3 Excel comments at 4-5.
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legislative history of section 251 supports the conclusion that IXCs are permitted to obtain
interconnection pursuant to section 251.3

3. Discussion

190. We conclude that IXCs are telecommunications carriers®’ under the 1996 Act,
because they provide telecommunications services®® (i.e., "offer telecommunications for a fee
directly to the public") by originating or terminating interexchange traffic. IXCs are permitted
under the statute to obtain interconnection pursuant to section 251(c)(2) for the "transmission and
routing of telephone exchange service and exchange access."®’ Moreover, traditional IXCs are a
significant potential new local competitor and we conclude that denying them the right to obtain
section 251(c)(2) interconnection lacks any legal or policy justification. Thus, all carriers
(including those traditionally classified as IXXCs) may obtain interconnection pursuant to section
251(c)(2) for the purpose of terminating calls originating from their customers residing in the
same telephone exchange (i.e., non-interexchange calls).

191. We conclude, however, that an IXC that requests interconnection solely for the
purpose of originating or terminating its interexchange traffic, not for the provision of telephone
exchange service and exchange access to others, on an incumbent LEC's network is not entitled
to receive interconnection pursuant to section 251(c)(2).* Section 251(c)(2) states that
incumbent LECs have a duty to interconnect with telecommunications providers "for the
transmission and routing of telephone exchange service and exchange access.™”® A

3 CompTel reply at 32 (although the Senate bill, S.652, expressly required requesting carriers to obtain

interconnection orﬂnepwposeofpmv:dmgex elceessmwc,Conm rewrote that provision in conference
to remove the obtam interconnection for of ptwndhle:gangem); MCI
replyatZl(argtmentsbued munenmddnﬁsofﬁc access from the local
interconnection provisions are bythefactthatboﬂ)dml{omemd ills included provisions
mandating cost- access rates in other sections).

3547 US.C. § 153(44).

3% 47 U.S.C. § 153(46).

3747 U.S.C. § 251(cX2).

¥ As stated above, interconnection pursuant to secnonzsl( is mere the ysical li of facilities between
two networks, and thus access charges are not im t}g) ly 5: whether parties
who seek to interconnect solely for the purpose ongmanngortummmng terexchange traffic on the

incumbent's network are entitled to obtam mterconnection pursuant to section 251(cX2). See supra, Section IV.A.

3 Section 153(47 dcﬁncstelephoneexchmgemas'A mwewhhhatemeexchmge,orwnhma
connectedsystgmzf[] eswnthmthes-eex o area operated to intercommuni
service of the character furnished by a single mdwhxchxscovcmdbytheexchangemm
¢, or (B) com, lcservncepmvxdedthrouﬂnsymmo swmhee,m:mmnoneqmpment,aoﬂmfuﬂma
47USC§ 53(47). Secnon153(l6)statudmexchmgemessmms"meoffermgofmwtel e
exchange services or facilities for the purpose of the origination or termination of telephone toll services.” 4
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telecommunications carrier seeking interconnection only for interexchange services is not within
the scope of this statutory-language because it is not seeking interconnection for the purpose of
providing telephone exchange service. Nor does a carrier seeking interconnection of interstate
traffic only — for the purpose of providing interstate services only — fall within the scope of the
phrase "exchange access.” Such a would-be interconnector is not "offering” access to telephone
exchange services. As we stated in the NPRM, an IXC that seeks to interconnect solely for the
purpose of originating or terminating its own interexchange traffic is not offering access, but
rather is only obtaining access for its own traffic. Thus, we disagree with CompTel's position
that IXCs are offering exchange access when they offer and provide exchange access as a part of
long distance service. We conclude that a carrier may not obtain interconnection pursuant to
section 251(c)(2) for the purpose of terminating interexchange traffic, even if that traffic was
originated by a local exchange customer in a different telephone exchange of the same carrier
providing the interexchange service, if it does not offer exchange access services to others. As
we stated above, however, providers of competitive access services are eligible to receive
interconnection pursuant to section 251(c)(2). Thus, traditional IXCs that offer access services in
competition with an incumbent LEC (i.e., IXCs that offer access services to other carriers as well
as to themselves) are also eligible to obtain interconnection pursuant to section 251(c)2). For
example, when an IXC interconnects at a local switch, bypassing the incumbent LECs' transport
network, that IXC may offer access to the local switch in competition with the incumbent. In
such a situation, the interconnection point may be considered a section 251(c)(2) interconnection
- point.

E. Definition of "Technically Feasible"
1. Background

192. In addition to specifying the purposes for which carriers may request
interconnection, section 251(c)(2) obligates incumbent LECs to provide interconnection within
their networks at any "technically feasible point."*® Similarly, section 251(c)(3) obligates
incumbent LECs to provide access to unbundled elements at any "technically feasible point.”
Thus our interpretation of the term "technically feasible" applies to both sections.

193. In the NPRM, we sought comment on a "dynamic" definition of "technically
feasible” that would provide flexibility for negotiating parties and the states in determining
interconnection and unbundling points as network technology evolves.*! We requested

U.S.C. § 153(16).
47 U.S.C. § 251(cX2)XB).

“!U'NPRM at paras.56-59, 87-88.
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comment on the extent to which network reliability concerns should be included in a technical
feasibility analysis, and tentatively concluded that, if such concerns were involved, the
incumbent LEC had the burden to support such a claim with detailed information.*? We also
sought comment on the role of other considerations, such as economic burden, in determining
technical feasibility under sections 251(c)(2) and 251(c)(3).**

194. We also tentatively concluded that interconnection or access at a particular point in
one LEC network evidences the technical feasibility of providing the same or similar
interconnection or access in another, similarly structured LEC network.** Finally, we tentatively
concluded that incumbent LECs have the burden of proving the technical infeasibility of
providing interconnection or access at a particular point.**

2. Cominents

195. Commenters offer a wide range of interpretations of the term "technically feasible.”
Many commenters urge the Commission to offer only broad guidelines with respect to technical
feasibility and allow the parties and the states to determine the details.*® Most BOCs and other
LECs argue that "technically feasible" does not mean technically possible or imaginable, and that
other factors should be considered in determining what points are technically feasible.*’ Other
factors offered by the commenters include cost, network reliability and security, space
limitations, the existence of operations support systems, quality of service provided,
interoperability, field trials, performance standards, industry standards, the need for construction
of new facilities, and inherent fairness.*® USTA, SBC, and others allege that previous

2 JJ at paras. 56, 88.
“ Id_ at paras. 56-59, 87-88.
4% Id. at paras. 57, 87.

45 Jd. at paras. 58, 87.

% See, e.g., USTA comments at 11; Bell Atlantic comments at 15; U S West comments at 44; BellSouth reply at 18;
California Commission comments at 19; Texas Commission comments at 11; Citizens Utilities comments at
(parties are in the best position to determine the technical requirements and abilities).

“7 See, e.g., SBC comments at 25; BellSouth comments at 16; USTA comments at 11; U S West reply at 22.

“% See, e.g., NYNEX comments at 65-66; SBC reply at 17; Ameritech comments at 16; ALLTEL comments at 7-8;
Roseville Tel. comments at 5-6; U S West reply at 22; Lincoln Tel. reply at 3; see also USTA comments at 10-12;
Florida Commission comments at 13-14; DoD comments at 6 (network re must be considered in
feasibility). GVNW believes that interconnection is ically feasible if: (1) the interconnection point is a normal
LECmcesfgomtfmpmm of service to its customers; (2) the LEC mamtains assi records for the
point; (3) LEC personnel access iacilities at the point for interconnecting other LEC facilities; (4) cross-connecting
the facility at the point does not expose the network to undue e; and (5) the LEC and ing carriers can
demonstrate the technical proficiency of personnel assigned to work at the interconnect point. G comments at
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Commission orders have considered economic issues in technical feasibility analyses.*® GVNW
argues that small LECs should not be required to unbundle if it is economically unreasonable.*!’
The Rural Telephone Coalition contends that the Commission should recognize the differences
between small and large operations, high-volume and low-volume local networks, and urban and
rural carriers and networks.*!! USTA also suggests that the statute only requires incumbent
LECs to provide interconnection to their networks as they are configured presently and that it
does not require incumbent LECs to take risky or unreasonable steps to construct new facilities
or reconfigure their networks in response to competitor requests. 12

196. Many potential competitors argue that the definition of "technical feasibility"
should be extremely broad and dynamic, to encompass the effects of future technical changes.‘*
Sprint contends that the Commission should use the plain meaning of the word "feasible" in
defining technical feasibility. Sprint states that Webster's Dictionary defines "feasible" as
"possible of realization" and any more restrictive reading would unduly restrict the availability of
interconnection.*’* Many parties contend that incumbent LECs should have the burden of
proving specific points are not technically feasible.*’* Time Warner claims that any point should
be presumptively technically feasible and those claiming technical infeasibility should bear the
burden of proof.'¢ AT&T argues that existing industry standards for interconnection at a point

18-19.

4% See, e.g., USTA comments at 12 n;16; SBC comments at 16.
41 GVNW comments at 21-22.

“!! Rural Tel. Coalition comments at 31.

412 See, e.g., USTA comments at 11; BellSouth comments at 16; SBC comments at 25; Lincoln Tel. reply at 3;
Roseville Tel. comments at 5-6; Office of the Ohio Consumers’ Counsel comments at 10; ALLTEL reply at 5-6.

413 See, e.g., MCI comments at 12-13; MFS comments at 15; Teleport comments at 25; Nortel comments at 7;
Continental Cablevision comments at 20; NCTA comments at 32; Time Wm at 13 (all points should be
g:cum ively technically feasible and those claiming technical infeasibili the of proof);

! Commission comments at 18; Michigan Commission comments at 8-9; General of Connecticut
et al. reply at 4 n.2; Hyperion comments at 10; Independent Cable & Telcomm. Ass'n reply at 9.

44 Sprint reply at 16; ACSI reply at 6.

413 See, e.g., MCI comments at 11; Continental Cablevision comments at 20; Cog’ll‘el comments at 41; Sprint
comments at 14; Cox comments at 42; AT&T reply at 11; DoJ comments at 19; California Commission comments

at }g, Alabama Commission comments at 15; Ohio Commission comments at 25; Colorado Commission comments
at 19.

41¢ Time Warner reply at 13; MCI reply at 23 (incumbent LECs do not argue that interconnection points are not
technically feasible but rather that the Commission reverse its tentative conclusion that the burden of proof falls on
incumbent LECs to demonstrate technical infeasibility); Cable & Wireless comments at 13 (technical feasibility can
be assessed by examining the type and quality of interconnection an incumbent LEC already provides to itself; its
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evidences the technical feasibility of interconnection at such a point.#? MCI argues that
technically feasible points of interconnection may be either physical, for facilities and equipment,
or logical, for software and databases.*'®* Several parties ask the Commission to make clear that
technical feasibility does not require that operations support systems for order processing,
provisioning and installation, billing, and other support functions be in place in order to make a
specific interconnection point technically feasible.4!* Several competing carriers also contend
that economic factors should not be considered in determining technically feasibile points of
interconnection and access to unbundled elements. They argue that if incumbent LECs are not
required to expend any funds or resources to provide for technically feasible interconnection or
access, competing carriers will be limited to the services currently offered by the incumbents.?

197. Some parties propose specific definitions of technical feasibility. For example,
Sprint defines "technically feasible” as "possible to accomplish without a scientific or
technological breakthrough, i.e., without an advance in the state of the art."?! MFS defines the
term as "any point in an [incumbent LEC's] network where suitable transmission, cross-connect
or switching facilities are present to permit the routing of traffic to and from another network."2

3. Discussion

198. We conclude that the term "technically feasible" refers solely to technical or
operational concerns, rather than economic, space, or site considerations. We further conclude
that the obligations imposed by sections 251(c)(2) and 251(c)(3) include modifications to
incumbent LEC facilities to the extent necessary to accommodate interconnection or access to
network elements. Specific, significant, and demonstrable network reliability concerns
associated with providing interconnection or access at a particular point, however, will be
regarded as relevant evidence that interconnection or access at that point is technically infeasible.
We also conclude that preexisting interconnection or access at a particular point evidences the

affiliates and co-carriers).
“7 AT&T comments at 33,
41 MCI comments at 12; IDCMA reply at 6-7.

49 See, e.g., MCI comments at 12 int reply at 16-17; AT&T ( need for additional investment to

make an arrangement avaﬂable dnotresultina determmatl technical infeasibility); Time Warner reply at
15, 17; ACTA comments at 1

“® See, e.g, AT&T comments at 14-20; MCI reply at 23-29; Sprint reply at 16; Time Wamer reply at 16.

‘f’e‘aigiili)t reply at 15-16; Time Wamer reply at 13 (any point of interconnection should be presumptively technically
e).

‘2 MFS comments at 15.
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